
Plaintiff, 

v. CIVIL ACTION NO. U-C-18S.1 
The Honorable Robert Chafin, Judge 

KENT GEORGE, 
ROBINSON & McELWEE, PLLC, and 
JOHN T. POFFENBARGER, 

Defendants. 

JUDGMENT ORDER 
GRANTING SUl\1.M.AX~Y JUDGMENT TO ALL DEFENDANTS 

Came this 2yd day of May, 2012, Plaintiff Robeli L. Burnworth ("Burnworth"), by his 

counsel, Kathy Brown, Defendants Robinson & McElwee, PLLC ("Ri\M") and Kent George 

CQ-corge") , by their counsel, Michael J. FatTell, and Defendant John T. Poffenbarger 

("PoffenbiJJger"), by his counsel, Guy Bucci, for hearing upon two (2) motions tiled by RAM 

and George: 1) Motion for a Protective Order and ReLief from Scheduling Order; and, 2) Motion 

for Summary Judglnent. BllrnWOlih filed Responses in Opposition to both Motions, which did 

not challenge the factual avenncnts by RAM and Burnworth in their Motions. During the course 

of the Hearing, PotIcnbarger joined in the Motion for Summary Judgment filed by RAM and 

George. Upon ITlature consideration of the briefs and oral arguments of counsel, this Court is of 

the opinion to GRANT the l\,1otion for Summary Judgment and provides the following 

Buckground, reflecting the contentions of the parties in the Motions and Responses; to place into 

context this Cou:rt's Findings ofFact and Conclusions ofLaw that support the grant of Summary 

Judgment pursuant to Rule 56, W. Va. R. Civ. Proc.: 
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BACKGROUND 


I. 	 Tbis action is a claim of legal malpractice arising from the sale by Burnworth of his 

controlling interest in a company, known as Access Documents Systems, lncorporated 

("Access Docnments Systems"). 

2. 	 In October 2000, Burnworth came to RAM and George for legal representation .in a 

proposed stock purchaselredemption transac.:1.ioll. 

3. 	 Burnworth at the time was President and sole shareholder of Access Documents Systems 

and desirecllo transfer control of two-thirds of his company to· Robc11 Jones ("Jones"), 

his friend and stock broker. 

4. 	 The engagement letter with RAM reHected that RAM would be representing bOlh 

Bu.rnworth and his company, Access Documents Systems. 

5. 	 Tn that representation, RAM was to prepare documents for (1) the proposed sale of stock 

to .I ones; (2) the redemption by thc compa.ny, Access Documents Systems, of the stock 

owned by Burnworth; and, (3) the implementation of the corporate strategy to effectuate 

t.he transfer of control. of Access Documents Systems from Bmnworth to Jones. 

6. 	 T.he preparation of the transaction documents took approximately ten (10) months, during 

,:vhich time attomeys working for RAM communicated with Burnworlh, his accountant 

(Robert Dcnyer), Jones a.nd Jones's counsel, PofTenbarger. 

7. 	 Ulti.matcly, the transaction was structured so that Burnworth transferred his interest in 

Access Documents Systems to a new corporation, ADSC Holding Company. Jones's 

wife, Jane C. Jones, became the primary shareholder of ADSC Holdii1g Company. 

8. 	 Tn cOl1sidcr(]tion for transferring his shares in Access Documents Systems Lo ADSC 

Holding Company, Burnworth.was to receive (1) a sum certain at Clos.ing (to be financed 
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by the JOlleses); (2) a contract J~)r employrnent (3") shares in ADSC I-::lo1ding Company; 

and, (4) a Promissory Note from ADSC Holding Company to Burnworth for the 

remai ning balance owed. 

9. 	 The ADSC Holding Company Promissory Note was to be secured by (a) two (2) second 

priority liens on real property owned by the .Toneses and (b) personal guarantie::; ii-om the 

Joncscs. It was llnder::;tood that the. bankiug institutions that were financing the upfront 

cash payment to BllrnWOlih would receive first priority liens against the Joneses' 

propel-ty. 

10. Attorneys 'vvorking for RAM, including George, drafted aU of the transaction documents 

with the noted exception of the two (2) second priority Deeds of Trust that were part of 

the security for the Promissory Note. 

11. 	 PolTcnbargcr prepared the two (2) second priority Deeds of Trust. 

12. No one at RAM, including Ge.orge, was informed by BurnwOlih, the .Toncses or 

Poffenbarger prior to Closing v.:hat property the Joneses would pledge in the Deeds of 

Trust and no one at RAM, including George, saw the Deeds of Trust prepared by 

Poffenbarger prior to Closing on AugLl.St 1,2001. 

13. Both Deeds ofTmst contained general warranties of title. 

14. At Closing, tlle Joneses, through their counsel, announced that tJle Joneses would only 

encumber one piece of their personally held real estate with a second priority Deed of 

Trust. 

15. Tbc other second priority Deed of Trust would be pledged by Colby COlvoratiol\ a 

COmp3J1Y wholly owned by Jane Jones. 
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16. The Colby Corporation Deed of Trust referenced a parcel of land with the purportecl 

physical address of 41 04 MacCorkle i\venue) Kanawha City) West Virginia. 

17. 	 Because the transaction documents bad to be revised to include references to Colby 

Corporation in the Promissory Note, Poffenbarger agreed to prepare a corporate 

resolution for Colby Corporation to explain and authorize the pledge of Colby 

Corporation assets in a transaction to which Colby Corporation was a stranger. 

]8. RA1\t1 nnd George contend that George recommended to Burnworth that the Closing be 

postponed, but BumwOlih rejected this recommendation and the Closing proceeded with 

the execution of documents and the payment of monies to Burnworth. 

19. Neither Poffenbmger nor any attorney at RAM conducted a title search on any of the 

property pledged in the second priority Deeds of Trllst given as security by the Joncscs 

and Colby COl-poration to Bumworth. 

20. The following day, August 2, 2001, RAM had the two (2) second priority Deeds of Trust 

recorded. Unbeknownst to RAM and George, both Deeds of Trllst were defective. 

21. Without notice to RAM 01' George, approxim.ately eleven (11) months later, on July 2, 

2002, Burnworth executed a Re.lease ofDecc1 of Trllst, releasing the second priority Deed 

of Trust :fi'om the Joneses that was pari of the secllri ty for the ADSC Hold.ing Company 

Promissory Note. 

22. 	As a consequence, only the personal guaranties of the Joneses and the second priority 

Deed of Trust from Colby Corporation remained as coUateral for the ADSC Holding 

Corporation Promissory Note. 

23. On or about August 22,2006, more than five years after the Closing, Burnworth 

contacted George to advise that ADSCHolding Company and the Joneses had defaulted 
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under the Promissory Note. RAM and George contend that Burnworth asked RAM to 

send a default letter to ADSC Holding Company and the Joncses. 

24. l<"AM undertook preliminary title research to determilie whether the two (2) second. 

priority Deeds of Trust securing the ADSC Holding Company Promissory Note had been 

released or w11etber the priority status of the Deeds of Trust had changed. It was through 

this research that RAM first di.scovered that Burnworth had released the Deed of Trust 

from the Joneses and that tl,c other Deed of Trust (from Colby Corporation) was 

defective. 

25. RAM and CJeorge contend, without challenge, in their Motion for Summary Judgment 

that on or al)out Septernber 5,2006, George notified Burnworth that there was a problem 

with the Colby Corporation Deed of Trust. Burnworth pUlVOliedly was upset.that RAM 

had l111dcrtakcn any title rcscCl:rch and made clear to George that he on.ly wanted a default 

Jetter sent to ADSC Holding Company and the Joncses. 

26. 	RAM and George contend, without challenge, that Burnworth fai led t.o pay for any ohhe 

work perform cd by RAM. on his behalf in 2006. BurnwOlih's relationship with RAM and 

George ended. 

27. Bumworth asserts that ADSC H.oldi.ng Company dcfao1ted again under thePromissory 

Note in 2009. Burnworth retained Attorney William Pepper ("Pep-rer") in or around 

March 2009 to commence collection efforts under the Promissory Note and against the 

security. Pepper in turn retained the services of another attorney, Glenn Turley, to 

conduct title research regarding the Deeds of Trust securing the ADSC Holding Company 

Prornissory Note. Mr. Turley discovered defects in both of the second priority Deeds of 

Trust. 
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28. In December 2009, Pepper wrote a letter to RAM, alleging tha.t lZAM \NaS liabJe to 

Burnworth for the defects in the Deeds of Trust. RAM denied liability to BUI11.\VOlth. 

FINDINGS OF FACT 

I. 	 On October 14,2011, Burnworth filed this legal malpractice action against George, RAM 

and Poffenbarger. Tn this actiol', Burnworth is represented by new counsel, Attorneys 

James Lees and Kat.by 13r·owll. 

2. 	 Tn his Complaint, Burnworth alleges that RAM, George and/or Poffenbarger are liable to 

him. for damages arising Jl·om failed collateral securing the ADSC Holding Company 

Promissory Note, specific811y the defective second priority Deed of Trust pledged by 

Colby Corporation. 

3. 	 The theories of liability asserted against RAM and George arc for negligence and breach 

of contract. The theories of liability asserted against Poffenbarger arc negligence (under 

n. thircl-pcwty beneficiary theory) and fraud. 

4. 	 Burnworth specifically alleges that RAM and George breached their duty to protect his 

interests by failing to conduct a title search prior to Closing .~hat would have disclosed the 

defect in the Colby Corporation Deed of Trust. 

S. 	 At Paragraph 33 of the Complaint; Burnwolth expressly asserts that "as a direct and 

proxirnatc result of' the alleged breaches by RAM and George, Burnworth allegedly "lost 

tbe abillty to seek. foreclosure on the valuable subject propcliy to enforce payment of the 

note, vvhich sale vvould have realized $640,000 or more ...." 

6. 	 Ii is undisputed that at the time tha.t he filed this Complaint against RAM, George and 

Poffenbarger, Burnworth had not taken any fonm-ll action against ADSC Holding 
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Company for defaulting under the Promissory Note nor agaiDst the Joneses under the.ir 

personal guaranties. 

7. 	 It is also undispuled that Bml1worlh had not ta.ken any action against Colby Corporat.ion 

based upon the general warranties of title contained within tIle second priority Deed of 

Trust. 

8. 	 On Novern ber 14, 2011, BUl1lworth, represented by Attorney William Pepper, filed a 

separate collection action in the Circuit Comi of Kanawha County, Civil Action No. 11­

C-2026, against ADSC Holding Company and the Joncses, ~ecking the remaining 

balance under the ADSC Holding Company Promissory Note. 

9. 	 Unaware of the collection action, RAM and George filed both an Answer and a Motion to 

Dismiss denying linbility to BlllTIWorth under any t.heory. Among their defenses, RAM 

and George asserted that Burnworth's claims against tbem are untimely ane! unsupported 

as a matter of law, in part, because Burnworth has not suffered any quantifiable damages 

as a direc1. and proximate result of any alleged act or omission by RAM andlor George. 

10. Poffenbarger also tiled a Motion to Dismiss, asselting that be did not owe a duty to 


BllHl\Vorth, as he never represented Burnworth. I 


11. On February 29,2012, Burnworth filed a Response in Opposition to RAM and George's 

Moti.on to Dismiss. BurnwQ.lih's Response to the Motion to Dismiss did not make any 

reference to the collection action against ADSC Holding Company and the Joneses. 

12. 	On Mareh 3,2012, this Court heard oral arguments on RAM and George's Motion to 

Dismi.ss, denied the same, and announced a schedule, pursuant to Rule 16, W.Va. Rnles 

of Civil Proccdmc, for the disclosure of expert and fact witnesses, the completion of 

discovery and the commencement of trial. 

Poffenb(lrger did not notice his Motion to Dismiss for I-Iearin.g ,md Burnworth never filed a Response. 
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] 3. DuriI1g the March J rd Hearing on RAM and George's Motion to Disrniss, Burnworth's 

counsel disclosed for the first time trwt BurnwortJl, tbrough dilTerent counsel, was 

pursuing a col1eclion 21ction against ADSC Holdin.g Company and the Joneses. 

14. Counsel for BumwOlih did not disclose that ADSC Holding Company and the Joneses 

had retained Nicholas Barth, Esquire as their counsel, but hnc1 not filed an Ans'vver or 

other responsive pleading to the Complaint in the collection action. 

15. On April 16,2011, pursuant to Rule 42, W.Va. Rll.les of Civil "Procedure, RAM and 

George filed a Motion to Consolidate the pending action with the collection action 

against ADSC Holding Company and the Joneses, based upon the fact that both actions 

arose from the same transaction. PoiTenbarger, by letter from .his counsel, joined in the 

[\llotion to Consolidate. 

16. On Apri 1 18,2012, Burnvvorth filed a Response in Opposition to the Motion to 

Conso.1idate, representing to this COUli that the collect.ion action had been (or was in the 

process of being) dismissed. 

17. On April 19,2012, the Honorable Carrie Webster, -IllClgc of the Circuit COUlt oEKanawha 

County, entered a StipUlation of Settlement and Order of Dismissal in the collection 

action lbat provided terms and conditions beyond the mere entry of a del~1ldt judgment. 

.18. In the Stipulation of Sett~emcnt and Order of Dismissal, Bumworth obtained ajudgn~cnt 

award against ADSC Holding Company and the Joneses, individually and joint.ly, for the 

remaining balance of Seven Hundred Twenty Five Thousand Seven Hundred and Fifteen 

Dol1<1rs and Twenty Eight Ccnts($ 725,715.28) on the Promissory Note, plus interest. ld 

at '\2. 

19. The Stipulation of Settlement and Order of Dismissal also expressly provided that: 
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"[t]he entry of judgmentin favor of the pJaintifI [Burnworth] ... sholl operate .fo 

exlingl.lish all obligations of all the defendants under the [Promissory] Note, and 

LIny security inSlrlllnenl given to secure the same, and tbe subject Note is 

cancelled and melged into the judgment." 

(ld. at,r 3.)[EI11.phasis added.] 

20. The COllrt confirmed with Attorney Kathy Brown that Burnworth bad been represented 

by counsel in the collection action and thnt Burnworth knowingly approved the 

Stipulation of Setilement and Order of Dismissal upon the adv:iee of his counsel. 

21. On April 27, 2012, RAM and George filed their MOtiOll for Summary Judgment and 

Mernorandum in SuppOJi, arguing that the Stipulation of Settlement and Order of 

Dismissal, having expressly "extinguished" and "cancelled" the ADSC Holding 

Company Promissory Note and all sccurity pledgcd under the same, effectively rendered 

moot any claim a.sserted against RAM and/or George that Bumworth is unable to collect 

under the Promissory Note based upon any defect in pledged security, including, without 

limitation the second priority Deed of Trust frornColby Corporation. Concurrently with 

the nling of the Motion for Summary Judgment, RAM and George filed their Motion for 

Protective Order for relief [rom pending discovery deadlines . 

.22. On May 21) 2012, Burnworth filed his Opposition to Summary Judgment. Burnworth's 

Response in Oppo~ition to Summary Judgment did riol ehaUengc any ofthe factual 

averments in RAM and George's Motion for Summary Judgment and Memorandum in 

Support. 1nstead, Burnworth argued that his counsel in the collection action, William 

Pepper, had advised him that the Stipulation of Settlement and Order of Dismissal was 

not coiJectable as against the Joneses and ADSC Holding Company. As a cs>nsequence, 
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Burnworth argued, RAM and George should be held liable for the defective second 

priority Deed of Trust from Colby Corporation. Burnworth contended that the purpose of 

the Colby Corporation Deed of Trust was to protect him in the event that ADSC Holding 

Company ancVor the .iemeses were judgment proof. 

23. Attached as an exhibit to his Response in Opposition is Burnworth's Affidavit containing 

the averments rebtedto what his counsel, Pepper, opined regarding Burnworth's ability 

to collect monies hom ADSC Holding Company and the Joneses. There is no averment 

or testimony regarding what dforts had been undertaken to execute the Stipulation of 

Settlement and Order of Dismissal. 

24. At the Hearing on May 23, 2012, RAM and George filed their Reply to Burnworth's 

Response in Opposition. 1n their Reply, RAM ,md George challenged the sufficiency of 

Burnworth's Affidavit, noted that Burnworth did not challenge any of the factual 

avcnnents .in their Motion for Summary Judgment, and reasserted their argument that 

Burnworth cannot demonstrate t11at he suffered any damages as a direct and proxim.ate 

result of any alleged act or omission by lZAM and/or George. 

25. This Court agrees with RAM and George. 

26. This Court finds that Burnworth's Affidavit does not meet tbe requirements of Rule 

56(e), W.Va. Rules of Civil Procedure. It is not based upon his personal knowledge and 

it does not affirmatively state that Bumwortlr is competent to testify to any of the matters 

contained within the Affidavit. Further, the Affidavit docs not address the critical issue 

of whether Burnworth can demonstrate tlmt he has suffered damages as a direct and 

proxim.ate result of any alleged act or omission of the Defendants. The Affidavit merely 
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states that Williarn Pepper, his attorney, has opined that Burnworth will be unable to 

collect monies from ADSC Holding Company and/or the Joneses. 

27. Neither the Response nor Burnworth's Affidavit addresses the impact on the pending 

litigation of the Stipulation of Settlement and Order of Dismissal entered in the collection 

action. 

28. According to Burnworth's Response in Opposition to Summary Judgment, ADSC 

Holding Company and the Joneses failed to file an Answer the Complaint in the 

collection action. Bu.rnworth could have sought ancl obtained a simple default j udgmen.t 

against those defendants under the Promissory Note and nle personal guaranties. Such a 

dcilmltjudgrnent would not have "extinguished" and "cancelled" the Promissory Note 

and security, but would have served as a vehicle for enforcing the same. 

29. Instead, as clearly reDeeted by the Stipulation of Settlement and Order of Dismissal, 

Burnworth negotiated a set.tlement of his dispute with ADSC Holding Company and the 

.Toneses. 

30. The terms of Burnworth's settlemcnt with ADSC Holding Company [md the Joneses 

include the criticHJ language found in Paragraph 3 of the Order, wherein Burnworth 

agreed that the Promissory Note and afl security obligations and instruments under the 

Promissory Note were extinguishcd and cancelled. 2 

2 The Stipulation of Settlement and Order of Dismissal is unique in this Court's considerable experience. 
It is cltarly not a simple defaultjudgrncnL, as Burnworth suggests in his Response in Opposition to 
Summary Juclgment. The defendants in the collection action expressly concede liability, but then 
BUrJ1wolth inexplicably and voluntarily gives up rights that he has. In light of the fact that Burnworth 
was represented in the collection action by experienced counsel of his choosing who reviewed Hnd signed 
the Stipulation of Settlement and Order of D ism issal prior to conducting a.ny cI iscovery, til is Court wi 11 
not second guess the wisdom of his choice in giving up his rights. 
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31. The Couli notcs that the Stipulation of Settlement and Order of Dismissal was signed on 

Bnl"Dworlh's behalf by his cc:mnsel, Pepper, and also signed by the Joneses individuaUy 

and on behalf of ADSC Holding Company, as well as by their counsel, Nicholas Barth. 

32. Th.is Court further notes that in his Response in Opposition to Summary Judgment in this 

action, Burnworth does not challenge the wording, enforceability or legitimacy of the 

Stipulation of Settlement and Order of DismIssal. 

33. In fact, Burnworth relied llpon the Stipulation of Settlement and Order of DisrnissaJ to 

oppose cOI1$olidation and further reJjes upon the Stipulation of Settlement and Order of 

Dismissal as evidence of his efforts to mitigate his damages. 

34. TlllS Court cannot ignore or modify the clear I.anguagc of the Stipulation of Settlement 

and Order of Dismissal voluntarily agreed to by Bumworlh and entered by the Circuit 

COllrt in the collection action. 

35. The Court finds that the Promissory Note which is the essence of the legal malpractice 

action against these defendants has been "extinguisbed" aDd "cancelled" by Burnworth's 

voluntary act. 

CONCLUSIONS OF LAW 

1. 	 Summary judgment is proper where the record demonstrates "that there is no genuine 

issue (1S to any material fact and ~hat the moving party 1$ entitled to judgment as a matter 

of Jaw." Rule 56, W.Va. R. Civ. P.; lv/ueller v: A 171. Electr: Power ;::nergy.s,'erv., 214 

\V.Va. 390,392-93,589 S:E.2d 532, 534-35 (2003). Moreover, summary judgment 

shou.ld be granted "when it is clear that there is no genuine issue of fact to be tried and 

inquiry concerning the :bcls is not desirabJe to clarifY the application of the Jaw." Syl. Pt. 

3, Aetna CasuallY & Surety Co. v. Fed. Ins. Co. a/Ne"..., York, 148 W.Va. 160, 133 S.E.2d 
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770 (1963). Further, summary .iudgment should be granted "where the nonmoving party 

has failed to make a sufficient showing on an essential element ofthc case that it has the 

burdcn to prove." Syl. PI. 2, Williams v. Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 

329 (1995). 

2. 	 Blirnworlh has the burden of presenting by a preponderance of the evidence three (3) 

essential clements of his legal malpractice claim: (a) that he retained the'services of the 

attorneys; (b) that the attomeys in representing him neglected a "reasonable duty"; and, (c) 

that he suffered damages as a direct Dnd proximate result of such breach of duty. Syl. Pl. 

1, Calvert v. Schorf, 217 W.Va. 684, 685,619 S.E.2dJ97, 198 (2005). 

3. 	 Damages in a legalmaipractice action are never presumed. The burden is upon the 

plaintifI t·o present evidence of an actual loss sustained and evidence that such Joss was 

"the direct and proximate result" of the attorney's negligence. 1d. at S~vl. Pis. 3 and 4 

(citing SYl. Pts. 2 and 3, Keister v. Talhott, 182 W.Va. 745, 391 S.E.2d 895 (1990).) 

4. 	 I-Jere, with regard to the first clement of his claim, it i.s undisputed that Burnworth retai.ned 

lhe legal services of RAM and George. 

5. 	 Wlletbcr Burnworth had third-party bene:ficiary rights as against Poffenbarger has not 

been briefed and is 110t necessary for this Court's nlling. 

6. 	 This Court also does not need to address the second element of Burnworth's claims 

against RAM, George and'Poffenbargc['---namely, whether any of these defcndants 

breached a duty owed. Burnworlh's claims fail because he cannot prove tIlc ihird element, 

darnngcs. 

7. 	 Burnworth's claims for damages against RAM, George and Poffenbarger arc predicated 

upon whether he can collect monies owed under the ADSC Holding Company Promissory 
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Note and its security. Tn other words, Burnworth must prove that, but for the defects jn 

the security pledged under the Promissory Note, he would be able to collect the monies 

o'wed to him based on the Promissory Note. 

S. 	 Whether he could have met tbat burden prior to entry of the Stipulation of Settlement and 

Order of Dismissal is unknown at this point and irrelevant. 

9. 	 The entry of the Stipulation of Settlement. and Order of Dismissal breaks any chain 


between Burnworth's ability to collect on the ADSC Holding Company debt and the 


alleged prior acts or Oll1issions ofehe Defendants. 


] O. Simply, BurnwOl.ib agreed in settlement, and had the Circuit Court if Kanawha County 

,:,eclare in the Stipulation of Settlement and Order of Dismissal that tbe ADSC l::lolding 

Company Promissory Note and all security pledged under the Promissory Note ,>.,'ere 

"extinguished" and "cancell ed." 

11. 	 Burnworth released all rights under the Note and security. 

12. Thu.s, regardless of any defect, Burnworth gave up the right to collect against the 


Promissory Note and any security pledged. 


13. Said differently, if Bumworth is now unable to collect against ADSC Holding Company 

and/or the .roneses through execution of the Stipulation of Settlement and Order of 

qismissal"such inability to collect is not based upon any defect in pr~viousJy pledged 

Colby Corporation Deed of Trust'security that supported the now non-existent 

Promissory Note. 

14. In entering into tbc S1.ipulation of Settlement and Order of Dismissal, B l1rnworth 

effectively dismissed hjs own legaJ ma.lpractice and related claims against RAM, George 

and Poffenbarger. 

(F04911"9.1 I 	 14 

http:BurnwOl.ib


15. During oral argument, Burnworth's counsel requested the opportunity 10 conduct 

discovery. This request was not made in the written Response in Opposition. to the 

Motion for Summary Judgment. Rather, it was made after the Court bad announced its 

ruling to grant the M.otiol1 for Summary Judgment. 

16. Because of the unique circumstances presented by this case, the COllli. finds no basis for 

permitting discovery under Rule 56(f), W.Va. Rules ofCiviJ Procedure or otherwise 

delaying resolution of this claim. 

17. The Stipulation of Settlement and Order of Dismissal is clear cll1d unambiguous, and was 

voluntarily entered into by Burnworth. Therc is no discovery that can be had whic.h will 

modify the adverse impact of that Order and resuscilate Burnworth's claims in this action, 

because the Promissory Note has been "extinguished" anel "cancelled." 

18. 	Accordingly, tbis Court finds and concludes that there are no genuine .issues Ofll1aterial 

faet that exist in regard to Burnworth's claims against RAM, George and Poffenbarger. 

19. 	 The Court further concludes that RAM, George and Poffenbarger are entitled to 


judgrnent as a matter of law. 


20. I-laving concluded that summary judgment for RAM, George and Poffenbarger is proper, 

Defendants' Motion for Protective Order is moot. 

IT IS ORDERED, THETZEFORE, that Defendants RAM, George ancl PofTenbmger arc 

GRANTED summary judgment on all claims against them in this action. 

IT IS ORDERED rUTHER that all claims against Defendants RAM, George and 

Poffenbarger are DISMISSED, WITH PREJUDICE, and this action shall be removed from this 

Court's docket. 
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IT IS ORDEllliD FURTHER that the Clerk of the Court shall provide teste copies oftbis 

Order to the l~)lIowjng counsel of record: 

.lames B. Lces, Jr., Esquire 

Hunt & Lees, L.e. 

2306 Kanawha Blvd., East 

P.O. Box 2506 

Charleston, WV 25329-2506 

Counsel/or PlaintifI 

Kathy A. Brown, Esquire 

Kathy Brown Law, PLLC 

P.O. Box 631 
CbarJeston, WV 25322-0631 
Counsel/or Plaintiff 

Guy Bucci, Esquire 
Bucci, Bailey & Javins, L.C. 
213 Hale Street 
Charleston, WV 25301-2207 
Counsel/or Defel1dant John P(~ffenbarger, Esq. 

Mjchael J. falTcH, Esquire 
Charlotte A. Hoffman Norris, Esquire 
Farrell, White & Legg PLLC 
914 sth Avenue 
P.O. Box 6457 
Huntington, WV 25772-6457 
Counselfor Defendants Robinson & }lfcElwee P LLC and Kent George 

The objections and exceptions of the parties are noted and preserved. 

p- :S;iy:
ENTERED TI-IlSl.J__ DAY OF .~/2012 .. 

-Jk-)~ ~ 
The Honorable Robert G. Chafin, Spe.ci 
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Fanetl, \Vhite & Legg PLLC 
Counsel for Defendants Robinson & McElwee PLLC and Kent George 

Reviewed l)rior to Entry By: 

James B. Lees, Jr., Esquire (WV State Bar No. 2176) 
Hunt & Lees, L.C. 
CounselJor Plaintf[r 

Kathy A. Brow]), Esquire (WV State Bar No. 8878) 
Kathy Brown Law, PLLC 
CounselJor Plaint!!I 

_ Dvt-4~\ . 
Glly~~;qllire (WV State Bar No. 521) 

BUCc1, Bailey & Javins, L.C. 

Counsel Jor DeJendant John Poffenbarger 
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IN THE CIRCUIT COURT OF KANAWHA CbJJr~ST VIRGINIA 

ROBERT L. BURNWORTH, 2012 AUG I 

Plaintiff, 

v. CIVILAC 
The Honorable Robert Chafin, Judge 

KENT GEORGE, 
ROBINSON & McELWEE, PLLC, and 
JOHN T. POFFENBARGER, 

Defendants. 

ORDER DENYING PLAINTIFF'S MOTION FOR RELIEF FROM 
SUfdMARY JUDGMENT PREVIOUSLY GRANTED TO ALL DEFENDANTS 

Came this 23rd day of July, 2012, Plaintiff Rohert L. Burnworth ("Burnworth"), by his 

cOW1sel, Kathy Brown, Defendants Robinson & McElwee, PLLC ("RAM") and Kent George 

("George") , by their counsel, Michael 1. Farrell, and Defendant John T. Poffenbarger 

("Poffenbarger"), by his counsel, Guy Bucci, for hearing upon Plaintiff's Motionfor Relieffrom 

this Court's rulings from the May 23, 2012 Bearing granting summary judgment to all 

defendants in this action. RAM and George filed Defendants Kent George and Robinson & 

McElwee P LLC 's Response in Opposition to Plaintiff's Motion for Reliefand Defendant Kent 

George and Robinson & McElwee PLLe's Motionfor Relieffrom Order, Pursuant to Rule 

60(b). Poffenbarger did not file a Response. At the Hearing, Plaintiff tendered his Reply to 

RAM and George's Response. Upon mature consideration of the briefs and oral arguments of 

cOW1sel, this Court makes the following Findings of Fact and Conclusions of Law relative to 

Plaintiff's Motion/or Relief. 
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FINDINGS OF FACT 


1. 	 On October 14, 2011, Burnworth filed this legal malpractice action against George, RAM 

and Poffenbarger. 

2. 	 In his Complaint, Burnworth alleged that RAM, George andlor Poffenbarger are liable to 

him for damages arising from failed col1ateral securing a Promissory Note from ADSC 

Holding Company, specifically a defective second priority Deed of Trust pledged by 

Colby Corporation. The Promissory Note also was secured by personal guaranties 

executed by Robert R. Jones and Jane C. Jones. 

3. 	 The theories of liability asserted against RAM and George were for negligence and 

breach of contract. The theories of liability asserted against Poffenbarger were 

negligence (W1der a third-party beneficiary theory) and fraud. 

4. 	 Burnworth specifically alleged that RAM and George breached their duty to protect his 

interests by failing to conduct a title search prior to Closing that would have disclosed the 

defect in the Colby Corporation Deed ofTrus!. 

5. 	 At Paragraph 33 ofthe Complaint, Burnworth expressly alleged that "as a direct and 

proximate result of' the alleged breaches by RAM and George, Burnworth allegedly "lost 

the ability to seek foreclosure on the valuable subject property to enforce payment of the 

note, which sale would have realized $640,000 or more ...." 

6. 	 On November 14,2011, Burnworth, represented" by Attorney William Pepperl, filed a 

separate collection action in the Circuit Court of Kanawha COW1ty, Civil Action No. 11­

C-2026, against ADSC Holding Company and the Joneses, seeking the remaining 

balance W1der the ADS~ Holding Company Promissory Note. 

1 The Court's Record reflects that Mr. Pepper represented Burnworth beginning in 2009 and purportedly 
discovered the alleged legal malpractice by RAM, George and/or Poffenbarger described in Burnworth's 
Complaint in this action. 
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7. On April 16,2011, pursuant to Rule 42, W.Va. R. Civ. P., RAM and George filed a 

Motion to Consolidate the pending action with the collection action against ADSC 

Holding Company and the Joneses, based upon the fact that both actions arose from the 

same transaction. Poffenbarger, by letter from his counsel, joined in the Motion to 

Consolidate. 

8. 	 On April 18, 2012, Burnworth filed a Response in Opposition to the Motion to 

Consolidate, representing to this Court that the collection action had been (or was in the 

process of being) dismissed. 

9. 	 On April 19,2012, the Honorable Carrie Webster, Judge of the Circuit Court of Kanawha 

County, entered a Stipulation o/Settlement and Order 0/Dismissal in the collection 

action. 

10. In the Stipulation o/Seltlement and Order o/Dismissal, Burnworth obtained ajudgment 

award against ADSC Holding Company and the Joneses, individually and jointly, for the 

remaining balance of Seven Hundred Twenty Five Thousand Seven Hundred and Fifteen 

Dollars and Twenty Eight Cents($ 725,715.28) on the Promissory Note, plus interest. Id 

at ~ 2. 

11. The Stipulation of Settlement and Order of Dismissal contained the following language at 

Paragraph 3: 

"[t]he entry ofjudgment in favor of the plaintiff [Burnworth] .. _shall operate to 

extinguish all obligations of all the defendants under the [Promissory] Note, and 

any security instrument given to secure the same, and the subject Note is 

cancelled and merged into the judgment." 

(Id.)[Emphasis added.] 
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12. The Stipulation o/Settlement and Order 0/Dismissal provided for the signatures of the 

parties, as well as their counsel. It was both a settlement agreement and an Order. 

13. On April 27, 2012, RAM and George filed their Motion for Summary Judgment and 

Memorandum in Support and supported it by the Stipulation ofSettlement and Order of 

Dismissal. RAM and George argued that Burnworth could not present evidence that he 

was llllable to collect under the Promissory Note and security where he voluntarily and 

expressly agreed that the Promissory Note and all security pledged were "extinguished" 

and "cancelled." The Stipulation a/Settlement and Order 0/Dismissal served to replace 

the Promissory Note and collateral. 

14. On May 21, 2012, Burnworth filed his Response in Opposition to Summary Judgment. 

Burnworth's Response in Opposition to Summary Judgment did not challenge any of the 

factual averments in RAM and George's Motionfor Summary Judgment and 

Memorandum in Support. Instead, Burnworth argued that his counsel in the collection 

action, William Pepper, had advised him that the Stipulation ofSettlement and Order 0/ 

Dismissal was not collectable.as against the Joneses and ADSC Holding Company. As a 

consequence, Burnworth argued, RAM and George should be held liable for any defects 

in the pledged collateral, because the purpose of the collateral was to protect Burnworth 

in the event that ADSC Holding Company and/or the Joneses were judgment proof. 

15. On May 23, 2012, this Court heard oral arguments on RAM and George's Motionfor 

Summary Judgment. During oral argument, this Court asked Burnworth's cOllllsel to 

address the uniqueness of the Stipulation ofSettlement and Order ofDismissal in light of 

the fact that Burnworth could have obtained a default judgment from the Joneses and 

ADSC Holding Company for the total amount owed. In response to this Court's 
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questioning, Burnworth's counsel continued that the terms of the Stipulation of 

Settlement and Order ofDismissal had been negotiated by the parties and that Burnworth 

had been represented by counsel. 

16. Nowhere in his Response in Opposition to SummGlY Judgment or during oral argument 

on May 23 rd did Burnworth challenge the wording, enforceability or legitimacy of the 

Stipulation o/Settlement and Order ofDismissal. Indeed, Burnworth had relied upon the 

Stipulation 0/Settlement and Order ofDismissal when he tendered it to this Court in 

opposition to RAM and George's Motion to Consolidate and implicitly relied upon its 

validity when he argued in his Response to Motion/or Summary Judgment that the only 

reason he would not be made whole by the judgment obtained in the Stipulation of 

Settlement and Order ofDismissal was that the Joneses purportedly were judgment proof. 

17. Dilling the May 23, 2012, this Cornt found that the terms of the Stipulation a/Settlement 

and Order 0/Dismissal were plain. Burnworth voluntarily "extinguished" and 

"cancelled" the Promissory Note and pledged security. The Promissory Note and 

pledged security were the predicates for Burnworth's legal malpractice action against 

RAM, George and Poffenbarger. The Promissory Note and pledged security were critical 

to Burnworth's ability to prove his claim of damages. 

18. This Court could not and did not ignore that Burnworth, while represented by counsel, 

expressly agreed to extinguish and cancel the Promissory Note and pledged security after 

he had asserted his legal malpractice claims here. 

19. It was not the province of this Court to question the wisdom of Burnworth's decision to 

enter into the settlement with the Joneses and ADSC Holding Company as memorialized 

by the Stipulation a/Settlement and Order 0/Dismissal. 
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20. Tlus Court, therefore, found that there was no genuine issue of fact to be tried and 

granted summary jUdgment to RAM, George and Poffenbarger. In accordance with Rule 

24, West Virginia Trial Court Rules, this Court directed counsel for RAM and George to 

prepare the Order reflecting this Court's fmdings and conclusions. 

21. On May 24, 2012, the day after this Court granted sununary judgment to RAM, George 

and Poffenbarger, the Honorable Carrie Webster, the presiding judge in the collection 

action, entered a Corrected Stipulation ojSettlement and Order. ojDismissal, signed by 

the Joneses, ADSC Holding Company and their counsel, as well as by Burnworth and his 

counsel. The Corrected Order did not contain the language found in Paragraph 3 ofthe 

original Stipulation oJSettlement and Order ojDismissal. It did contain the Latin phrase 

nunc pro tunc, reflecting that the Corrected Order would serve to replace the original 

Order of Dismissal effective as of April 19, 2012. 

22. On June 6, 2012, counsel for RAM and George tendered to this Court the proposed 

Judgment Order Granting Summary Judgment 10 All DeJendants. 

23. The following day, June 7, 2012, Burnworth filed his Motion to Stay Consideration and 

Entry ojJudgment Order Granting Summary Judgment to All DeJendants Pending Ruling 

on Plaintiff's Motion Jar Reliel and Plaintiff's Motion Jar Relief 

24. Burnworth's MotionJor Relief, filed pursuant to Rule 60(b)(5), W.Va. R. Civ: P., is 

predicated entirely upon the entry of the Corrected Stipulation oJSettlement and Order oj 

Dismissal and the absence of any language in the Corrected Stipulation ojSettlement and 

Order ojDismissal extinguishing and cancelling the Promissory Note and pledged 

security. 

2 This Court granted Plaintiff's Motion to Stay as reflected by a separate Order. 
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25. RAM and George filed their Response to the Motion for Relief and asserted that the 

requested relief was not proper or warranted, specifically asserting fraud on the Court and 

judicial estoppel. This Court need not consider whether a fraud on the Court has 

occurred, because the entry of the Corrected Stipulation ofSettlement and Order oj 

Dismissal does not implicate the factual findings and legal conclusions by this Court 

underlying its grant of summary judgment to RAM, George and Poffenbarger. 

CONCLUSIONS OF LAW 

1. 	 Rule 60(b)(5), W.Va. R. Civ. P., provides that 

On motion and upon such terms as are just, the court may relieve a party or a 
party's legal representative from a final judgment, order or proceeding for the 
following reasons: ... the judgment has been satisfied, released or discharged, or a 
prior judgment upon which it is based has been reversed or otherwise vacated, or 
it is no longer equitable that the judgment should have prospective application. 

2. 	 Burnworth argues that he is entitled to relief from summary judgment here based upon the 

entry by Judge Webster of the Corrected Stipulation oJSettlement and Order o/Dismissal. 

3. 	 Burnworth's reliance on the Corrected Stipulation oJSettlement and Order ofDismissal, 

however, is misplaced and reflects a misunderstanding of this Court's ruling during the 

May 23 rd Hearing. This Court did not grant summary judgment based upon any rulings 

by the Honorable Carrie Webster in the collection action. Rather, this Court granted 

swnmary judgment in favor ofRAM, George and Poffenbarger based upon the voluntary 

and negotiated settlement by and between Burnworth, ADSC Holding Company and the 

Joneses contained with the Stipulation a/Settlement and Order ojDismissal. 

4. 	 Bmnworth has not presented any evidence that the voluntary and negotiated settlement he 

entered into with ADSC Holding Company and the Joneses contained within the 
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Stipulation o/Settlement and Order 0/Dismissal was not a binding agreement. The 

Corrected Stipulation o/Settlement and Order ojDismissal contains no findings to 

suggest that the substantive agreement reached by Bumworth, ADSC Holding Company 

and the Joneses reflected in the Stipulation oJSettlement and Order ojDismissal is not 

binding. Moreover, Burnworth's request that this Court interpret the Corrected 

Stipulation ofSettlement and Order ofDismissal as changing the substantive rights of the 

parties, rather than merely correcting a clerical error, is inconsistent with West Virginia 

law. See Barber v. Barber, 195 W.Va. 38, 464 S.E.2d 358 (1995). 

5. 	 This Court noted repeatedly during the May 23, 2012 Hearing that the Stipulation oj 

Settlement and Order ofDismissal was unique in this Court's extensive experience. For 

reasons not apparent to this Court, the parties in the collection action-Burnworth, the 

Joneses and ADSC Holding Company-- chose to memorialize the tenus of their settlement 

in the body of a Dismissal Order that they tendered to the Court. This Court confirmed 

through Burnworth's counsel (a) that Burnworth was represented by counsel of his 

choosing in the collection action; and, (b) that the terms of the settlement, as reflected by 

the Stipulation oJSettlement and Order ojDismissal, had been negotiated. This Court 

sought this confinuation, because it was plain on the face of the Stipulation oJSettlement 

and Order ofDismissal that Burnworth had effectively given up his legal malpractice 

claims against RAM, George and Poffenbarger, which would not have occurred if he 

simply had sought a default judgment against the Joneses and ADSC Holding Company. 

6. 	 Although Burnworth did not personally sign the Stipulation ofSettlement and Order of 

Dismissal, Burnworth's counsel, Wi1liam Pepper, did. As a matter oflaw, Burnworth is 
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bound by the acts of his agent reflected by the Stipulation of Settlement. See Messer v. 

Huntington Anesthesia Group, Inc., 222 W. Va. 410; 664 S.E.2d 751 (2008). 

7. 	 DUling the May 23rd Hearing, this Court did not find any ambiguity in the Stipulation of 

Settlement and Order ofDismissal, nor did Burnworth claim one existed. This Court, 

therefore, in granting summary judgment to RAM, George and Poffenbarger applied the 

plain meaning of the settlement tenns. See Cotiga Dev. Co. v. United Fuel Gas Co., 147 

W.Va. 484, 493, 128 S.E.2d 626, 633 (1962). No triable issue remained in the legal 

malpractice action, because Burnworth had agreed in the Stipulation ofSettlement and 

Order ofDismissal to extinguish, cancel and render null and void the Promissory Note and 

all pledged collateral that were the evidentiary predicate for his damages claims. 

8. 	 This Court further finds that Burnworth is judicially estopped from repudiating the 

Stipulation ofSettlement and Order ofDismissal. See Syl. Pt. 2, W Va. Dept. of 

Transportation v. Robertson, 217 W.Va. 497, 618 S.E.2d 506 (2005). Burnworth tendered 

the Stipulation ofSettlement and Order ofDismissal to this Court and relied upon it in this 

action to oppose RAM and George's Motion to Consolidate. In his Response in 

Opposition to Summary Judgment, Burnworth implicitly relied upon the Stipulation of 

Settiement and Order ofDismissal and its validity when he argued that he could not 

collect under the Stipulation o/Settlement and Order 0/Dismissal because the ]oneses 

were judgment proof. Any effort by Burnworth now to disavow the record of his 

settlement agreement in the collection action comes only after this Court granted summary 

judgment. 
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9. 	 This Court concludes that there is no basis in the facts, law or equity to modify its earlier 

decision granting RAM, George and Poffenbarger summary judgment. Accordingly, this 

Court is of the opinion to DENY Plaintiff's Motionfor Relief. 

CONSIDERATION OF PROPOSED JUDGMENT ORDER GRANTING 
SUMMARY JUDGMENT 

1. 	 This COUlt has reviewed the proposed Judgment Order Granting Summary Judgment to 

All Defendants tendered by counsel for RAM and George. 

2. 	 The Judgment Order correctly reflects this Court's findings and conclusions from the May 

23, 2012 Hearing, including, without exception this Court's findings regarding the 

settlement agreement that Burnworth negotiated and entered into with the Joneses on or 

before April 19,2012, as reflected by the Stipulation oJSettlement and Order oj 

Dismissal. 

3. 	 The record reflects that the only timely challenge made by Burnworth to the proposed 

Judgment Order was contained within Plaintiff's MotionJor Relief, which this Court has 

denied. 

4. 	 This Court is of the opinion to enter the Judgment Order as tendered. 

IT IS ORDERED, THEREFORE, that Plaintiff's Motionfor RelieJfrom the summary 

judgment previously granted Defendants RAM, George and Poffenbarger is DENIED. The 

Judgment Order Granting Summary Judgment to All Defendants shall be entered forthwith. 

IT IS ORDERED FURTHER that the Clerk ofthe Court shall provide teste copies of this 

Order to the following counsel of record: 
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James B. Lees, Jr., Esquire 

Hunt & Lees, L.C. 

2306 Kanawha Blvd., East 

P.O. Box 2506 

Charleston, \VV 25329-2506 

Coullsel/or Plainl~ff 

Kathy A. Brown, Esquire 

Kathy Brown Law, PLLC 

P.O. Box 631 

Charleston, WV 25322-0631 

Counsel/or Plaint!"!! 

Guy Bucci, Esquire 

Bucci, Bailey & Javins, L.c. 

213 Hale Street 

Charleston, \W 25301-2207 

Counsel/or Defendant John Po.ffenbarger. Esq. 

Michael .I. FatTe!], Esqujrc 

CharIotteA. HoiJinan Norris, Esquire 

Farrell, White & Legg PLLC 

914 5th Avenue 

P.O. Box 6457 

HUlltington, WV 25772-6457 

COu/1sel/or D~/endan's Robinson & j\1cElwee PLLC and Kent George 

The objections and exceptions of the parties are nOled and preserv~
PJa.'jJ.-r, ff'J vrJ/.:1ir;.1.1 rJp;ccTiDrJ.I 111" "'f7l(J t!"IC.A:!A.. c:1.-k:: a>11c..t.[.U-/.cP.~__ .-/ 

ENTERED this If) ~ day of August, 2012. 
---''-- ­
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Reviewed Prior to Entry By: 

James B. Lees, Jr., Esquire (WV State BarNo. 2176) 
Hunt & Lees, L.e. 
Counsel for Plaintiff 

Kathy A. Brown, Esquire (WV State Bar No. 8878) 
Kathy Brown Law, PLLC 
Counsel for Plaintiff 

Guy Bucci, Esquire (WV State Bar No. 521) 
Bucci, Bailey & lavins, L.e. 
Counsel/or Defendant John Poffenbarger 
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