
IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 


CATHERINE A. SMALLWOOD, 

PLAINTIFF, 
v. CIVIL ACTION NO. 1O-C-771 (H) 

(Judge: John A. Hutchison) 
ALLY FINANCIAL INC., 

DEFENDANT. 

ORDER DENYING DEFENDANT ALLY FINANCIAL INC. 'S MOTION 

FOR RELIEF FROM AND TO VACATE THE COURT'S ENTRY OF 


PARTIAL SUMMARY JUDGMENT 


On the 5th day ofMarch, 2012, came Plaintiff Catherine A. Smallwood, by counsel, Ralph C. 

Young and Steven R. B:road~Tater, Jr., and Defendant Ally Financial Inc~ (hereinafter "Ally';), by 

counsel, Bailey & Wyant, P.L.L.C. and Justin C. Taylor, for hearing on the previously-filed Motion 

ofDefendant Ally Financial Inc., flk/a GMAC Inc., for Relief From and to Vacate the Court's Entry 

ofPartial Summary Judgment Pursuant to Rule 60(b) ofthe West Virginia Rules a/Civil Procedure 

and/or Pursuant to the Court's Inherent Plenary Power. 

The Court, upon consideration of the written pleadings and motions, applicable law, oral 

argument ofcounsel, and additional evidence presented, hereby makes the following findings offact 

and conclusions of law: 

1. On July 12,2011, the Court entered an Order Granting Plaintiff's Motion for Partial 

Summary Judgment for sixty (60) violations of the West Virginia Consumer Credit and Protection 

Act, West Virginia Code § 46A-2-128(e), which is incorporated by reference herein. 

2. Ally then filed a Motion for Relief From and to Vacate the Court's Entry of Partial 

Summary Judgment Pursuant to Rule 60(b) of the West Virginia Rules a/Civil Procedure and/or 

Pursuant to the Court's Inherent Plenary Power, as well as a Supplemental Motion, which sought 



.; 

relief from the CoUIt's Order Granting Plaintiff's Motion for Partial Summary Judgment on the basis 

that genuine issues of material fact exist with respect to Plaintiff s claims and further included 

evidence derived from the testimony of Plaintiff and Plaintiffs spouse provided during their 

respective discovery depositions that were timely taken on October II, 2011. 

3. The Court finds that there are no genuine issues of material fact'as to when it first 
-----_._...... ----------. 

appeared to Ally that Plaintiff was represented by an attorney and when her attorney's name and 

address were known by Ally, or could have been easily ascertained by Ally; as to whether sixty (60) 

communications were made to and/or with Plaintiffpursuant to the West Virginia Consumer Credit 

and Protection Act, West Virginia Code § 46A-2-128(e); as to the i.ssue of Ally's liability for sixty 
'.' ," - . .. ,- " -," . 

(60) violations of the West Virginia Consumer Credit and Protection Act, West Virginia Code § 

46A-2-128(e); and as to whether Ally's communications with Plaintiff were the result of bona fide 

errors of fact notwithstanding Ally's maintenance of procedures reasonably adapted to avoid such 

errors and/or violations of the West Virginia Consumer Credit and Protection Act. 

4. The Court specifically finds that any phone calls made to the personal cell phone of 

Plaintiffs spouse, phone calls answered by others than Plaintiff, and messages left on the home 

answering machine are considered communications pursuant to the West Virginia Consumer Credit 

and Protection Act, WestVirginta Code § 46A-2-128(e). 

5. The Court further finds that Plaintiffs claims against Ally are not duplicative and are 

not the same claims and issues previously litigated, resolved, dismissed, and settled in a civil action 

brought by Plaintiff's spouse against Ally. 

6. Plaintiff's claims against Ally are not barred by the doctrines of res judicata or 

collateral estoppel. 
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7. Ally violated the West Virginia Consumer Credit and Protection Act, West Virgihia 

. Code § 46A-2-128(e), sixty (60) times and Plaintiff is entitled to judgment as to Ally's liability for 

such violations. 

WHEREFORE, the Court does hereby ORDER, 'ADJUDGE, and DECREE that the 

Motion of Defendant Ally Financial Inc., f/kJa GMAC Inc., for Relief From and to Vacate the 
-------_ .. _..------_._..... _...... _---_._-

Court's Entry of Partial Summary Judgment Pursuant to Rule 60(b) of the West Virginia Rules of 

Civil Procedure and/or Pursuant to the Court's Inherent Plenary Power shall be, and the same hereby 

is, DENIED. The objections and exceptions of Ally to the adverse rulings of the Court have been 

duly noted and preserved. 

This Order is pursuant to Rule 54(a) of the West Virginia Rules ofCivil Procedure. 

The Circuit Clerk is hereby directed to mail a certified copy ofthis Order to counsel ofrecord 

at the address shown by ~Ieadings. , 

Entered tbts.3Q day of¥, 2012. 

The foregoing is a true copy of an order 
entered in this office on the_ I _day 

........ ofPAUL H. FLANtc.U~r·C~iI~~· 
~y~leigh County. W~j'inia

Robert P. Martin, squire (W.Va. Bar No. 4516) 
DeputyJustin C. Taylor, Esquire (W.Va. Bar No. 8014) 


Kristen A. Hanunond, Esquire (W.Va. Bar No. 9727) 

Bailey & Wyant, P.L.L.C. 

500 Virginia Street, East, Suite 600 

P.O. Box 3710 

Charleston, WV 25337-3710 

(304) 345-4222 
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Approved /~X:"-I) ", 
f ~,---
\. 

Ralph C. Young, Esiu' e (W.Va. Bar No. 4176) 
Christopher B. Fro~( squire CW. Va. Bar No. 9411) 

Steven R. Broadwa r, Jr., Esquire (W.Va. Bar No. 11355) 

Hamilton, Burgess, Young & Pollard, P.L.L.c. 

.P.O. Box 959 

Fayetteville, WV 25840 

(304) 574-2727 
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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 


CATHERINE A. SMALLWOOD, 


PLAINTIFF, 

v. 	 CIVIL ACTION NO. 1O-C-771 (H) 

(Judge: John A. Hutchison) 
ALLY FINANCIAL INC., 

DEFENDANT. 

ORDER GRANTING PLAINTIFF'S MOTION 

FOR PARTIAL SU1\1MARY JUDGMENT 


On the 18th day of March, 20 II, came Plaintiff Catherine A. Smallwood, by counsel, Ralph 

C. Young and Steven R. Broadwater, Jr., and Defendant Ally Financial Inc. ("Ally"), by counsel, 

Bailey & Wyant, P.L.L.C. and Robert P. Martin, for hearing on Plaintiffs previously-noticed Motion 

for Partial Summary Judgment for Sixty (60) Violations of West Virginia Code § 46A-2-128(e). 

After reviewing the written pleadings and motions. applicable law, and hearing arguments of 

counsel, this Court makes the following findings of thct and conclusions of law: 

1. Based upon the representations and arguments ofPlaintiffs counsel, it first appeared 

that Plaintiff was personally represented by counsel and that the name and address of her counsel 

were known or were easily ascertainable by Defendant Ally on November 30, 2009. 

2. Defendant Ally's records, call logs, policies, and procedures are insufficient to raise a 

genuine issue of material fact. 

3. Defendant Ally's records establish that Defendant Ally made sixty (60) telephone 

calls to Plaintiff after it first appeared that she was personally represented by counsel and the name 

and address ofher counsel were made known to or were easily ascertainable by Defendant Ally on or 

after November 30, 2009. 



4. Therefore, Defendant Ally violated West Virginia Code §46A-2-128(e) sixty (60) 

times and Plaintiff is entitled to judgment as to Defendant Ally's liability on such violations. 

WHEREFORE, Plaintiffs Motion for Partial Summary Judgment for Sixty (60) Violations 

of West Virginia Code § 46A-2-128(e) is hereby GRANTED. The objections and exceptions of 

Defendant Ally to the adverse rulings of the Court have been duly n~t.~.(:t~.mip-r.es~rYed-..The..Co.urt-----.---·--·---·._------_._-_..

further reserves unto Defendant Ally the opportunity to present evidence in support of its "Bona Fide 

Error" defense asserted in its Answer filed herein. 

This Order is pursuant to Rule 54(a) of the West Virginia Rules a/Civil Procedure. 

The Circuit Clerk is hereby directed to mail a certified copy ofthis Order to counsel ofrecord 

at the address shown by t~eadin~~ /./. /\ ./ 

Entered tbiJ~day of~ 2011. 

Robert P. Martin, Esqui e (W. Va. ar No. 4516) 

Kristen V. Hammond, Esquire (W.Va. BarNo. 9727) 

Bailey & Wyant, P.L.L.C. 

500 Virginia Street, East, Suite 600 The foregoing is a true copy of an order 

P.O. Box 3710 entered in this off on he /;)... day 
Charleston, WV 25337-3710 of ,201/--... 

PAUL H. FLAN AN, cuit Clerk of (304) 345-4222 
Raleigh County, W~V~inia 
By:__~:---",~..::;..:::__c--_

Approved By: Deputy 

Ralph C. Young, Esquire (W.Va. BarNo. 4176) 
Christopher B. Frost, Esquire (W. Va. Bar No. 94 11) 
Steven R. Broadwater, Jr., Esquire (W.Va. BarNo. 11355) 
Hamilton, Burgess, Young & Pollard, P.L.L.C. 
P.O. Box 959 
Fayetteville, WV 25840 
(304) 574-2727 

2 


