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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA
GARY L. CAUDILL o

Plamtlﬂ'

vl C1V11 Actlon No 10 C-304
Honorable Mlchael Thornsbury
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.'E‘:;" 1 ‘_.J “ !

’ :xcsx TRANSPORTATION ING\ : SR

Defendant

FINAL ORDER GRANTINGIN G DEFENDAN T S MOTION FOR SUMIVIARY
JUDGIWENT BASED UPON TI-IE STATUTE OF LIMITATIONS R

Thls matter 1s currently before the Court on the Defendant, CSX Transportatlon,

T-Inc S, Motlon For Summary Judgment and Motlons For Partlal Summary Judgment A o

_*:hearmg Was held on the matter on the 6ﬂ‘ day of February 2012 at whrch the partres ._ -

_;appeared as fOIIOWS the P]_amtlff m Person and thIOu T ;

- EStephen L Groves and Greg K Smrth and the Defendant tbrough counsel 'Dav1d "ii

T;Bolen and Todd R Meadows After thorough con51dera110n of the Mo’uons the oral e

"a,_‘argument reIatmg thercto the apphcable legal authontles and all evrdence of record, the ‘
‘Court F]NDS that the Motlon F or Summary Judgment based on the statute of hmrtatlons |
: should be GRANTED Thus the Motron is hereby GRANTED based on the fo]lowmg
Fmdmgs Of F act And Conclusrons Of Law to wrt

Fmdmgs Of Fact

K 1 The Plamtn’ff ﬁled this actlon in September 2010, pursuant to. the Federal
T _Employers L1ab1hty Act (“FELA”) allegmg that through the course of his
employment w1th the Defendant he was exposed to curnulatrve trauma, that

~ult1mately le[ ]d to hls spmal 1n3ur1es ”


http:statute.of
http:vid~~ce.qf
http:JlIld.aU

. The Plamtrff alleged in the Complamt that he suffered “mjunes and/or‘

aggravatlon to his sptne and related nerves and soft trssues »

f.3. The Plamtrff commenced hrs employment Wrth the Defendant din 1977 and .

concluded hlS employment in Ju.ne 2008 allegedly due to mjunes wh1ch are the ;_ L
--‘_"-bas1s for tlns smt RURTERRE I - FE

Conclusmns Of Law

. _In West V1rg1ma 1t 1s Well estabhshed that “a rnotlon for summa:ry _]udg:nent‘._.“: .

L -should be granted only when 1t 1s clear that there is no gem.une 1ssue of matenal o

. fact to be'tned and mqulry concermng the facts 1s not desnable to clanfy the : '

o WVa.:'160: 133 SE2d770(1963)

- 6. “A party Who moves for summary Judgment has the burden of showmg that there .

1s no, crenurne 1ssue of fact and any doubt as. to the ex1stence of such 1ssue 1sf_
:resolved agamst the movant for such ]udgment | Syllabus Pomt 6 Aetna :
1 .'Casualty & Surety C’o . Federal Insurance Co of New York 148 WVa. 160
2133352(1770(1963) Lo | | e
.' : “Summary Judgment 1s appropnate where the record taken as a vyhole cou.ld not_
<\lead a ratronal tner of fact to ﬁnd for the nonmovmg party such as Where the

3 :nonmovmg party has falled to make a sufﬁcrent showmg on an essentxal element ,_



of the case that it has the burden to prove. ” Syllabus Pomt 4 Pamter V. Peavy,

192 WVa 189 451 SE 2d 755 (1994)
8. “Roughly stated, a genume 1ssue for purposes of West Vlrgmla Rule of C1v11 ,
ﬂ _'AProcedure 56 (c) 1s SImply one half of a malworthy 1ssue and a genume 1ssue .

_}does not anse unless there is suﬁcmnt ev1dence favonng the non-movmg party

- f Vor 0T, other s1gmﬁcant probatlve evidence tending "to_ E

- }"support the complamt o Anderson vv Lzberty Lobby, 477 U S at 256 106 S Ct. at i ": )

:«- f_7172514 91 LEd 2d at 217 Wzllzams v Preczszon Cozl Inc 194 WVa 52 59—60 : e
| ;{459 5 E 2d 329 336 37 (1995) ' -
'-._10.‘ The above standards are somewhat telaa{ed m a FELAAcase:and less ev1dence 1s,:" | _
needed to surv1ve the Motmn For Summary Judgment than ina typlcal C1v1l case _‘

” See Generally Hmes v. Consolzdated Razl Corp 926 F2d 262 268 (B‘d C1r |
1991) Harbm V Burlmgton N RR Co 921 F 2d 129 132 (7th Cn: 1990)
"AMoodyv Mazne Cem‘ R R Co 823 F 2d 693 695 (1St C1r 1987) |

» I Motzon F or Summary Judgment Based On Staz‘ute Of Lzmzz‘atzons
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11. Th_e Defendant argues_tlrat the Plaintiff failed to file the _instant action within the
appropnate statute of limitations period. The Defendant argues that pursuant to
FELA the Plam’uff had a three year. statute of lnmtatrons which accrues from the

3 date of mjury or manlfestatton of the mjury, to ﬁle surt The Defendant asserts
' that the Plamtlff exhlblted symptoms and knew or reasonably should have

: ‘,knovvn, that hls mjunes could be attnbuted to lns employment well exceedmg thei |

o l:ithree year Wmdow for ﬁlmg su1t Fmther the Defendant contends that the.. -

-Plamtlff cannot merely choose to 1gnore the cause of h1s mJunes or Walt untJl the .
symptoms are severe to ﬁle su1t

o 12 'Ihe Plamtlff arvuesv that he ﬁled smt wrthln three years of attubunng lns ~lower

back pam and 'mjunes wrth h1s " 'mployment' The Plamtlff asserts that helmtrally N

contends that in 2008 he realized that his employment w1th the Defendant W2 the | S

kel ofhrsp,_ andthen.ﬁledsmt G AT s o

13 The relevant statute of hmltattons is codlﬁed at 45 U S C § 56 Whlch prov1des“ . -‘ o
that “[n]o ac’uon shall be mamtamed under th_ts chapter unless commenced w1thm- _ - |
three years from the day the cause of actlon accrued ? ) : o . | - : '

14 The partres are m agreement that the statute of hmrtatxons is three years and that 1t
1s a reqms1te to the mst:ltu_tron of brmgmg stut, hovv_ever_, they dlsagree on \_vhen
the acnon accrued | | | o - | |

15 A cause of actlon brought under the FELA begms to accrue when the mJury |

mamfests 1tself See Urze V. Thompson 337 US 163, 170 (1949) Analyzmg .


http:StatUte.of

Urze other relevant cases, and the FELA statute of Imutatlons penod the Seventh

Clrcmt stated that .

; {--A[the Seventh C]xrcult adopted the rule that a cause of acuon accrues for :

. 17. “The fact that an II].JUI:Y ‘has not reached lts max1mum seventy but contmues to oo
. progress does not Ieheve the plamtlff of the duty to use reasonable dlhgence to |
dlscover the ongmal mJury and 1ts cause i Aparzczo 83 F. 3d at 815 (cmng Frzes L

909 F 2d at 1096)



18. The Fourth C1rcu1t Court of Appeal in Young v. CZznchﬁeZd Razlroad Company,
»' 288 F 2d 499 504 (4th C1r 1961) stated that “[t]he Une case unquestlonably
demonstrates the Court‘s V1ew that When the nature of the mJury 1s such that 1’[,:} o
‘v.does not mamfest 1tse1f 1mmed1ate1y, the determmanon of when the cause of

L 4..act10n accrued does not;depend on vhe ' the mJury Was mﬂlcted To the contrary,

' _.f‘_-the cause of action accrues‘only when the _plamtlff has reason to know he has been %

) :b sis that an employee‘suspecte that h1s 11]ness was work-related
Gay V. Norfolk and Western Ry Co 253 Va 212 (1997) (c1tat10ns omrtted)

- 20. Here the Plamtrff has a 1ong and documented hrstory of hack problems The
Plamtrft' presented to Dr Darnell m October 1985 “reportxng low back pam that ._

has been gomg on for around a week [The Plamtlﬁ] report[ed] an mtermlttent
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nature of pam 1n the past [That was] going on for .one year.” The Plamtlff then
began rece1v1ng sporadlc treatment for his Iower back pain.

21. The Plamttff was seen by a chlropractor on multlple occasmns between 2001 and
»:,_2005 Wlth add:ttlonal treatments occumng between June 19 2006 and October-

fosea007 oo o

22 On November 11 2005 a Iumbar spme x—ray of the Plamttff demonstrated a.

Grade I anterohsthe51s of L5 on Sl secondary to LS bllateral spondylol 51s__ o e

23 A May 19 2008 lumbar spme x—ray of the Plamtlff exhlblted spondylohsthes1s at | .

N "-fLS-SI

24A June '26 2008 MRI of the Plamtxff noted chromc 'bllateral LSA

iidevelopnaent of spondylohsthesrs over tlme ‘ 7 RS A
,: ‘26;_".['hus as argued by the Defendant, and ewdenced by the record the condltlon Wlth.v -_
| '.Wthh the Plamtrff centers the current case that was dlagnosed by the June 26

ﬁ:2008 M:RI ‘was also dtagnosed vnth aNovember 2005 lumbar spme x—ray |
. -’27 . Addmonally, and 1mportant1y, the Plamtlﬁ” hnked hlS back problems w1th hls___
employment condmons At the Plalntlff’s deposmon he tes’uﬁed in pertment |
: =>part as fo]lows o S | |

Q When we were talkmg earher you told me some thmgs about \
the cond.tttons of the seats that you were usmg Dunnor thls ﬁrst -



ten-year time frame, did you have 2 problem with the condmons of
‘the seats? ' . : :

“A: Yes, sir.

, ;Q Okay What was your problem‘7
. “A: They Werehard : R
; Q Letfs talk ‘?aboutv the caboose ﬁrst What were your problems

. A Q Okay D1d you ever .make any complamts durmg thls tlme to
- yourunion ofﬁcers about the seats? L :

- 'A I brought 1t up dunng the safety meetmgs B

28 Accordmgly, the Plamtlff had made multtple eomplamts regardmg the seats and
10g1c Would dlctate that he assoclated hlS back troubles W1th the seats he

compla.med of not supportmg hlS back
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29. The Plamtlff ﬁled suit in September 2010; however the 1nJury complamed of
- 'mamfested 1tself well in excess of three years precedmg that date The Plamtrff
ﬁrst began seekmg treatment for hrs back in 1985 and Was dragnosed wrth the

: ».same condrtron prowdmg the bas1s for thrs sult m 2005 Furthermore the A

B Plamtrff had assocrated that th' ats' he used : hlle employed Wrth the Defendant

- Were not supportrve of hrs back, and eomplamed of suchtseats _AThus the'Plamtrff o . - |

S drsposmon of the case

Judgment o
Wherefore based upon the foregomg Fmdrngs Of Fact And Conclusrons Of Law the ‘
Motron For Summary Judgment based upon the statute of hmrtatrons is hereby

GRANTED and the matter is DISMISSED WITH PREIUDICE Thls Order is Fmal and .

| Appealable


http:1~tati.op
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The Clerk is DIRECTED to send an attested copy of this Order to all parties of record.
The Clerk 1s FURTHER DIRECTED to strike thxs case from the Court’s active docket

and StatlSthS

Entered tl:us the ;[\day of February




IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA
GARY L. CAUDILL

Plaintiff, B
o= IV
v. Civil ActiofgNu.: 10-C-304
Honorable Michael Thornsbiry
- ]
CSX TRANSPORTATION, INC., -

i -
oL .

~ 1!

Defendant. =
FINAL ORDER DENYING PLAINTIFF’S MOTION TO ALTER/AMEND IJNDER WEST

VIRGINIA RULE OF CIVIL PROCEDURE 59(e) AND MOTION FOR RECONSIDERATION
This matter is currently before the Court on the Plaintiff, Gary Caudill’s, Motion To
Alter/Amend Under West Virginia Rule Of Civil Procedure 59(¢) And Motion For
Reconsideration. After Thorough review of the Motion, the Court’s underlying Final Order, and
all evidence of record, the Court FINDS that the current motion should be DENIED. Thus, the
Motion is hereby DENIED based upon the following Findings Of Fact And Conclusions Of Law,

to wit:

Findings Of Fact And Conclusions Of Law

1. The Plaintiff filed this action in September 2010, pursuant to the Federal Employers’
Liability Act, (“FELA”), alleging that through the course of his employment with the
Defendant he was exposed to “cumulative trauma that ultimately le[ ]d to his spinal
injuries.”

2. The Plaintiff alleged in the Complaint that he suffered “injuries and/or aggravation to his
spine and related nerves and soft tissues.”

3. The Plaintiff commenced his employment with the Defendant in 1977 and concluded his

employment in June 2008, allegedly due to injuries which are the basis for this suit.



4. On February 27, 2012, the Court granted the Defendant’s Motion For Summary
Judgment based upon the Statute Of Limitations.

5. The Court held that

29. The Plaintiff filed suit in September 2010; however, the injury
complained of manifested itself well in excess of three years preceding
that date. The Plaintiff first began seeking treatment for his back in 1985,
and was diagnosed with the same condition providing the basis for this
suit in 2005. Furthermore, the Plaintiff had associated that the seats he
used while employed with the Defendant were not supportive of his back,
and complained of such seats. Thus, the Plaintiff knew, or reasonable
should have known, that the seats were the cause of his injury.

30. The Court FINDS that the injuries the Plaintiff complainsA of in this
action manifested themselves at the latest in November 2005.

31. The Court FINDS that the Plaintiff knew, or reasonabl[y] should have
known, that his employment with the Defendant was the cause, or an
attributing cause, of his injury.

32. The Court FINDS that the injuries manifest[ed] themselves more the
three years preceding the filing of this suit.

33. According, the Court FINDS that the Motion should be GRANTED.

6. The Plaintiff then filed the current Motion pursuant to West Virginia Rules Of Civil
Procedure Rule 59(e), which provides that )

(a) Grounds. A new trial may be granted to all or any of the parties and
on all or part of the issues (1) in an action in which there has been a trial
by jury, for any of the reasons for which new trials have heretofore been
granted in actions at law; and (2) in an action tried without a jury, for any
of the reasons for which rehearings have heretofore been granted in suits
in equity. On a motion for a new trial in an action tried without a jury, the
court may open the judgment if one has been entered, take additional
testimony, amend findings of fact and conclusions of law or make new
findings and conclusions, and direct the entry of a new judgment.

(b) Time for Motion. Any motion for a new trial shall be filed not later
than 10 days after the entry of the judgment.



(c) Time for Serving Affidavits. When a motion for new trial is based
upon affidavits they shall be filed with the motion. The opposing party has
10 days after service to file opposing affidavits, but that period may be
extended for up to 20 days, either by the court for good cause or by the
parties' written stipulation. The court may permit reply affidavits.

(d) On Court's Initiative; Notice; Specifying Grounds. No later than 10
days after entry of judgment the court, on its own, may order a new trial
for any reason that would justify granting one on a party's motion. After
giving the parties notice and an opportunity to be heard, the court may
grant a timely motion for a new trial for a reason not stated in the motion.
When granting a new trial on its own initiative or for a reason not stated in
a motion, the court shall specify the grounds in its order.

(e) Motion to Alter cr Amend a2 Judgment. Any motion to alter or
amend the judgment shall be filed not later than 10 days after entry of the
judgment.

(f) Effect of Failure to Move for New Trial. If a party fails to make a
timely motion for a new trial, after a trial by jury in which judgment as a
matter of law has not been rendered by the court, the party is deemed to
have waived all errors occurring during the trial which the party might
have assigned as grounds in support of such motion; provided that if a
party has made a motion under Rule 50(b) for judgment in accordance
with the party’'s motion for judgment as a matter of law and such motion is
denied, the party's failure to move for a new trial is not a waiver of error in
the court's denying or failing to grant such motion for judgment as a
matter of law.

7. The Plaintiff argues that the Court erred in its decision and that it did not have allegedly
useful information, i.e. the deposition testimony of the Plaintiff’s family doctor.

8. However, the deposition of the Dr. John Darnell, M.D., was taken on August 25, 2011,
thus, it is not newly discovered evidence. The Plaintiff states that “[t]he court did not
have the benefit of plaintiff’s own family doctor’s discovery deposition . . .”

9. Aside from the fact that Dr. Damell’s deposition was not newly discovered evidence

justifying a reconsideration of the Court’s Final Order, it does not negate the remaining



supporting evidence. The fact remains that the Plaintiff reasonably should have known
that his employment with the Defendant contributed to his injuries.
10. Thus, the Motion is hereby DENIED.
Judgment
Wherefore, based on the foregoing Findings Of Fact And Conclusions Of Law, the
Motion is hereby DENIED.

The Clerk is DIRECTED to send an attested copy of this Order to all coupse

Entered: this the ‘ ar}éy of March 2012.

Honc;rable Michael Thornsbury

Chief Judge, 30™ Judicial Circuit




