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FINAL O~ER6R..ANPNGINGJ:)EFENriANT'S MOTION FOR sTJMMAiy ' . 
. . " , ,JUl)GMENTBASED UPON THE STATUTE OF i;lM:rrATI()NS ";:" 
. ,. . '..:' :: .: . ". ....:.: ;" : .... ',. '. '.", '; '. . \ ... '" ... ":. .... ~ .' ': -- . -', ' ... " ', ..' .. "', '. ", .:': '.: .. ", : \ .',' 

. . ", .... . . . 

. >fhi$ rnfltte~'js ctirrefltly b~f9re th~ CO~.9p\1:l~ Defend~~ CSX T.r:~P9rtation, 
. . : . . . . . . 

'Inc. '~, MotiOJ:1:f,qr.s.~a;ryJu~gzp,ent ~d MotiOD$ For Paffi.al··.SprrIIrlaryJ~dgmep.t.. A . 
. ":' '.: ...... ~.::. .: .... ,.::",', \ ..... ' .. -," :":': ..... :: ........ :: .. ::;.\ ..... :.' .. , .... : >"'''~,:'''''.:'. "':', 


•. l\~ .~.·11~l<l6n,~~;~r .un ~~. p".<1>;ypf i\"b~·.201~ ,at W~Ch~P~"" 
,appe~e~.~fopqws: ¢.e ,P:IElintiff, iIlp~rson ~d tlJr01,lgb, ·:~opnsel, :Ri9h~4N.S~~~Q, .. 

. .. ;Stephen'L. ·(}~O~~S, '~d;Qryg:K.'· .:srni~;~d\he:I)~felldanitllrOu~~9~~1,;J.:ri..~~d '. 
':" : ..... ':":" . ' .. ', ',' :",',', "'.", ; :1.. "', .: .' '. . . . . : :.";,', ", :'" ..... '..., ::', . 

B.ol~~· .and Tpdd R ..Meadows.. After' 'ihoroJgh co~ideratiop.~i,fue'. M9ti~ns, .1h~' 'oi~" ' ' . 
'.'. ': ~.. :'.:.': :..~ . ';......., ':.: :......: ... ',':,":' .... '.' ' .. :.......... :"': ....... : ' .... .'. ':.• :.•..; ..:., ....:'.'. ".':':: ..... :..... :..:. :....: ': ',:"'; " : -': ",:-..... 


:. '; : : : 

\ ar~el)t r~lating thereto~ 1ile',applicaple l~g'aJ. authoritie~, JlIld.aU ~vid~~ce.qf r~co.rc1.,the. -":':".~ .:. ':: ........... ~.::<:..::.. :.... :.:.:.:...:..:;. ~,,'" .... > ~ .... ~::.. :.:.: .. ,...... ' '.:' '.:.> ··:·.··t.·.:::.. ···.···~.·· .» ................,.,.:<.. ::-.. ..- .. ;.'.:.. 

. C()l.lrt FINDS that 1:P:~ l\1crtjon For Sll1l11TI,ary Jl,ldgm,ent based. PIl the statute.of Hm,itatiolls 
•.-, •• : •• ' ••••••.•••.•••.:.:':, ••••••.••• 1 •••..•.. ~ •••:: .• :~~\•••••••• , .•• •· ... : •• a:: ..... : .... :. .. :: .. , .... 

. sh,ould be GRANTED~ rhus, the l\1()tion is hereby QRANTED .b~e~ on the followiI~g 
. \. " '.: ... '.,". . .,.... . .'. ." '. '. . " .....:. '. ;. ,.:' 

Fin~gs OfFact And Conclusions QfLaw, towit: 
. ..... .' . : . ... .. -. '.' 

Findings ()fFact 

. 1. The Plaintiff filed this action in September 2010, pursuant. to the f.ed~ra1 
', .. : . . .., '...... ..'. , 

. 'Employers' .Liability Act, ("FELA"), .al~eging; that ¢,rough the ~ourse of his 

'eIIlployment ~th the Defendant. J;1e was exposed to "cumulative traUD;la. that 
. . . . ' .,.,., 

·ultllp.ately le[ ]d to his spinal injuries." 

http:statute.of
http:vid~~ce.qf
http:JlIld.aU


I 	 ' 

2. 	 The ,P~aintiff a.J.l~ged ill .the" C()mpl~int ,that he $uffered '~j.njm:ies ,and/or 

:aggravation to !tis spine and related nerves and soft tissues.)' 
" . " ',.. '. ..', . .... ... 

,3. Th~, :'Pl~nPff,commenQed ,bis ,employment :with, th~ Defendan.t "in 1977 .,and 
"'. 	 . ~. . ..... ~. .. '. : .' . " . :.:: . -. ..... . : .' '. .'." 

: .', 	 '-::" 

·:coIlclu~e~jlls,e~ploymeDJ,in June 2008,,~legedly due to ~j~es,wbjch ~e the 
. 	 ':'". :. .' ,..','..,..". . . . '. ., . ': : ' . 

.' .' : 

, ,4 . .In Vfi.stVir~~ it j,~ .well:estabii$~~d ';~t ."'~w~tiRn for $lunm~ ju4~e~t'" ,,: 

.S~~*~be~\~O~Y~ it ~"lear~tJhie:i$~? sen~ei~f18pf.~aleri;4· 
:f~(.to. pe..tp,e.d :and, irlquiry ,~on~~Wmg the ,facts is' ,not desii:~bl~:toclarifyt4e
~. 	 . '. '. '.' . . '.' .'. ." '. '.' ',', ',0. ....• '. . '. '. " . . , " , . ",' " " . : .: .: .... '. " ". '" _.' .", : . .." 

. ',: '. . . " ... " -': ":, 	 '. : : " 

•...:~~:;,:~:~:!i;H!~Jf!r:;;.J~~·:~ql~~~:fa~!J;!;q; .• 
v .. 

. .. 5."~ei~onto;~~~i~~~a~o~onh~~ju<j~:nt',i~ ;~!h~there ,...... . 

" . ,'.';'is ,.~,k~n.1rin~,ks.J,e' ,pt[apt.,~4n~t",ho~'~t iSSue','~46~d ~~"d~tern.ij~e(d .,':S,yllELlJ1lS. '.', 

.. .. t,~~;:,j:3C::1;1~~T;i)~o:v..Ffde-r~l {nswin9~2o.oj}few.YoC~,14~ ....,.. 

6. ~'A.P¥tY,;'h<?'inqy~S fpr, ~1~'111~ jvdgi,u~nt hqst4el)1lr~en'of Sl1o~g *~t .:there , 
':, 	 .~.. ::.::.: ..... :..:.... ::.,.: ... ;...: .. :. : ..:, ....'.;.: .. :-.: ...... ' ..... , ...... :....,. '.::'.• :' ..~.".":,.:' .. "":' ..""".".:: ..':':.~: \. 

i~Il9 .g~J,1uw.~ i~:Sll~:()f fact~claIlydpu1Jt ,as, to ¢e ~)Qst~nce ,9fsl1ch ~ss~e is. 
: " 	 ",,":': ".- .",. :::'.' .':" " .' . l ': .:.: '", ",' . ..... " '. ',' . '\ . , ',.".,.;" '.' .• '. ". '" " . ' '''\' • ; ; " ',", • : • ", 

. 	 . . ~ . . . , '. 

'reso~yeq ,,:against the ~ovmit for such judgmenV' ''Syllabus Point 6~ Aetrza . ' 
.' 	'., -', ':", :.' .. .' . '.' :.' . .' " " - :.': ,'. :.:. ',' ", 

,'Casu,alty & Surety Co" v. Fecj.eral Insuranc,e Co. ofNew Xork, 148 W.Va. l60, 
. . . , .- '. .'. . : .:.... 1... '.' ,. . . ." .'. ~: . .: '. ' '.. . 

'. ;. 

133 ,S.E.2d 770 (l9~3). 

7. 	 ,~S~~ judgmept is appropriate whe:re ~~ repord ~en as a vv:4qle couldilot 
, 	 : ",' ", :, " : ': .', \" '<.' .' : "',:' :. :, .:..: :.:. ":. '. . ,.'. ":.: • 

Jead ~ rational trier .of fact to' find for the nonmoving P¥tY, su~h as wh,ere the 
. -'." - .. ~ . '" . . . . 	 .. . 

, ;n6TIm~vll1g party ruts failed to make a sufficjent showing on?Il es::;e;ritia1~l~m.~nt
. ...,,:. '. .: . . ~ ';" :" "'. .', '. '. .~ .... '. : . " . 



ofth~ cru;~ thatit has the burden to prove." Syllabus Poin~ 4, Painter v. Peayy, 

)92 W.Va. 	189~ 451 S.E.2q 755 {1994). 

8. '~Ro~g1J,~Y s~atyci, a 'gen1ilileis~ue', f9r. p:urpos~s.of West Vjrginia Rl.).le .of Civil 

PF?~~~56{C)Y~plyp,:e I\av ofa 4ialC¥O~( ism",Aagen~iSsqe • 
:4ge~. ~9t~e.lll.11es~:tl1~r~}~.';#li?ic:nt.·~vi~~Il~~faY9~g; therio~-mov,illgp~ '. 

".f~~,"~¥:~a1>l~juo/t~ .~,.~;~~I?,thRtl'4Y·nreqp~?8F~b1ilf 9fl1·. 

t~:t~tt;:trn~w~~:;:~:::tt:::lt~~=~:;:,.· '. 
'. ~~~e9r¥lir~~n~~~,kprg~)~~;'" .·~;Il~~~;;,t5,Jivi~~n Y'. 
:.L~~i9.4·.W·Y~:705.,461.~.t::~d.451·(i9.~?)~ . . , ". '.. . ". ' . 

.. ' ":""::: ::.". .': ';.:' :':.'.':':" ',.. " ", .. :~ .. ," ,', :~..... ~.:.. , '.,,:, " :. . . ..... ~, :.,:~ ";'" . ~ ~ .. " 

"-_. ~ 	 i· 

.', 	 ',' .. .' " ::-.; ,,: " .' ; ....,... ..... .,.,. , .' ::..; ; .,' :.......:.:.>. .'. 

"a ver4ict ,l,n '..... [i~] fa.vor" rr "other '" siw.:ficant proq.aPve evid~nce i~ndilig to , 
. ',.. :.':.'~' :" .:': :' ' ..:. .' \ .' . , ;. :;: :.:.'.' '. ~ , . . . ". :; .':.',: .', ,', ',' :.:. '...' . :. :, .:.... . , ..' ',~ '.:. 

'.' .s\l~~6~~'i;O~lairtr?1".f.S?;'Y. ~t~&jqlJlJl:~4hp,s!,..tf?:~,~?~$,9t.,at ......, " .. 
.··;.·:2?14,5n.L.Ed.~d·~t·· ~17; :Willia.in.~ Y. Precisi(J~ Coil, Inc., 191, W.V~. ~2, 59:60, 

'. '.' :. -',.: : 	 :., :. " :'.":.\ ', ... : • '. ',., .": : . : .~ I. '. : '. ',~,,",:. . . .". ' ", .:. , . • :.. -', ': '. .' " : • 

,459sj3.2c;l:h9,336-37(199.5). ' ';"; 	 , , . '. : 
': ,.:. '.. :- :. ',:. : : ..... ". '. ' .. -... \.' . . .' . '. "":' ..: . ':'. ':'. '. " '. '\ .' .. 

. 1 o. The~b(?:v~ s~~ar9;s: ~e ~PlJle'rllat r~l8.Xed jp a FEL1\ caSe. and .1ess ~vic;lel;l~~ ,is .. 

•'. needed to~urvi~e th~ MotlOrl For summary ju.dgm,eIlt.thaIJ. in ~ typical ~ivil c~~" 

·~ee~?~qlll:I!in?Sv:consOlidat?d~# Corp., 926 ' .. F.~di62, '2p8 (3m.c~.. 
..,... "." :., 	 'th • 
.. 1.Q91); Jf.arbin v. Eurlir:zgton, N. IZ,R. Co., 9;2.1.F.2d 129~ 132 (7:GIT. 1999); 
. .' . " ',,: .' .:', ", ., . " . '.... ". '.' ." ... ' .'. '. . " " 

. . 	 . . .. ': 

. Moody;. i1ain~.Cen.t R . .R.Co.,'8~3)·.2d 693,695 (lstCir. 1~87) .. 
..", 	 " " ',. , " ....., . ",':.", "... '. " ... ", 

", : .' 


'\ .. 


:J.JvJotion For s.u11'l7JJ.ary JtfdgrfWl'lt B(1.S~4 9n$tatZite OfLimitatio.n:; 
. .. ...". . .. "',' -.', 

http:9;2.1.F.2d
http:Willia.in
http:p:urpos~s.of


11. Th~ D~fendant argues. that the Plaintiff failed to file the instant action within the 


~ppropriate statute of limitations period. The :qefendant argues tha,t p~s~t .to 

. "; 	 '. . . . 

}<E:L.A, t:b.e ..f.laipJiffhad. athr~e year statute of liplltations, which accrues from the 
. " .".' . . . ~. :. . ......... '. . . '. '. . . ".', '.... ". . . : '. . 


dEite. Qf wjury pfJ;IlEl!1ife?ffi,tion of the injury, to file suit. The Defendant' asserts 
. . '. . . '~.:.' . ': .' :: -.",;', . . . :. . . . :, '. .,..' "'. '. ':" . ", .: .. ". : .. , . \" . 

. that thy.. pl~n4ff -e~bit~d .~ynrpt9~ and !mew, or reasQnaply ,~holll~ hive 
'. '. ".',.:",: ... ' :. , .. :. .-,'" . .. " ": ; : . ; '.' '.':: .' :: . '. :. '. ':' "'. '. ":' ..~: .'....". \ . 

, .: 

, .;knO~ tll~tl:ti~ jnjuri~s G()llld beaJmbiltpci to l1is~mpl()Ym~nt .~eU 'e~ce~dingthe
" .... 	 \:::.:' ....: ,:,",:,:,;',.': .......,.:.:.:; ... , ....- .: ..: ............ : ............. ',':; :', .~.:.~ .... : ... :... :~ .... : .. ;..'-, .. 


··thre<y~ar·:.~~d~W· J?~ lll~~·S~F. .;further,. the Defen4ant ,.eo~tend~':t¥t·¥e : 
p~~tiif.cann:9troerelycho~~~ to ign()~et1J.e. c~~seof his.injtrri~s. ~r w~t~tiI. 'ih~ : . : .~: .: ..:.... :.. ~... ; .'........ '~':" ..:"":'.<:.':~\'" :....... ~ .. :...;.' ," ~::~.. :......,.... ~ :'~" .:....., "". ":"::= ':..,.:. :":: .:~.•,' ': .', 


"\ 	'. 

',: 	" 

.12. TheflaiJltiff ~~esthathefi.led suit within, tlrree years of attributing his :lower 

. '~~~P~". ~Wj~;S0~,~~,elllF~OYIn¢~t: ·'~fhajp.!.w~?~th~t·.4e'~J~~ ...' . 
.:. 	" 

:~ 	 ~" 

", .':~ :,":..:>.:. ...: " '. '. \, : ~ ~.:':.:. " .. .': . . , .. ' . . . 
.1ik~~y:f~~~ .of.¥sREtiI1:~d~~h.fi~ecl :smt· ,', . '.. , ',. .... '.. · .• ". 

. . ~ : " '. " . '. • '" :: : . : \ , . . . 	 : . • . . . ,. . '. i , 

. 13. The'. relevant' StatUte.of limitations is .co.cJified, at 45. V.S.C..§ S6, whjch'pfov~des,
. 	 . .. "." . : .. : .,' ': :. : '.;. ~.\ .... ' :.':: .": : .. :': . .: \,. "',:" : :': " .. ', '. ". ", ';:, :. : ,";~":. .- " ': " ". ,:, ,'.: : : ... : ': ,'. : ",' ".". '; '. 

'. ~lit '~I~]o' a~tioll~lI~ b~ m$.tame,ci ul1d~r this ,~hapter pnIe~~ cOJnIn~nc.~d ~rillp. . . 
. ' .' .,., . ' ... '. . , " ...,'.,... " " ',:.

'.: 	 ,:." , 

.··>thr.ee y~arsfrow.the 4a)' tBe?a~~e pf ap~on accl1,l~d~" 
, ~.' '.. , ". '~,":.,,' '. '.. . . .... ' " -' "" '. . '.,' : 	 ,.", ' .. "" .. 

14. Thep~ies .arein ~gIeement tha,t the st~tute Qflinptati9ns is thr~e ye~s .and that it 
, : . , ' .' '.: " ' .. ' . : .' ,', '..... . '" . ". 

js a J;equisite to th~ institlttion of brin~in~ suit; however, they dis~g;ree on when 
, ' . '... . '. . .., " .' '- . . ','. 

:the ac1jon accJ;1,led.. 
" 	 " 

15. A 	cause o:t. ~ction bro~ght under the FELA begins to accrue when the injury 


~fe~s itself..See .u~ie v. Thompscm? 337 V..S.: 163,170 .(1949). An~y~g 


http:StatUte.of


[Jrie, ()ther rel~vantcases, and tile FELA statute of limitations perio,q, the Seventh 

Circuit stated thEit' 

:'Jt4~ ~~y~~th:CJircllit;~dppt~d the rule .:tl1ata(~?l~eof action ,a~crue~"for 

'.' , 

, : 

' .. :.. 

. ': '." 

'" '. 
" . 

. 17. "The factth~t an '-inJury 'has riot rea~l:te4 itsffirucipluin;everity ~.: .?~t co~?nues to 
.. ' . : . ':' ' .... '. \ 

pr()gres,s' :d.qes n()t T~lieve thep~aintiffof the duty to llse l:"eli$oI+~ble .c,iili,ge¥ce to 
, .. ' 

<li~C~\Ter.:~e ,ori:gjnal inj1ll)'.anditsc'\iuse.',' Apqricio, 83 F,3d,at 815 (ciJlllg Frif!s, 

. " 909 F.:4d at 1096). 
. .'.".,' '.' ' .. '. 



J8. 11te Fourth Cireui,t Court of Appeal.in Young v. Clinchfield Railroad ComparzY, 
~ .. " '.'. . " .... : . 

·288 F.2d .49~, 504 (4th Cir. 1961), stated that "{t]he Drie case unquestionaply 
'. , ; ..". -." . ~ ~ . ' .. '. . \ : . . :' .. :',' . 

~e:m()nstrates tile 90urt'S yi~w that whep. .the .natur~ of the injury is s~eh. that it. .., ... 
. ... \ " - .. . . . . . ":' . '. -'.:" 

..4o~s·n.~tIP~njfestjts~lf ~~Qiatyl;, thea:~te~~tion ,~fwhen' th~ ·~~~se.~f 
"."' .' .: ....... ": .. ; ',,:;,:. :. '. " " . '. : .. :: ,' .. ::',: ; :",' :.' . ",",", ". ',: .
\ 

.. :~~tion .~cc~~~ ~O~.?~9t{lepeBdon~hiI1.~e:iI1j~.~~s i~~~~t~d.Jq¢ee9np:~, ,{ ... 

.'.~epaHs~?f~"~ acg\l~so!)jy~h;';'~~P~#jf4~V~~tQ~()~i.e~be~ :: 
. ·fujmed. Ge~erallyfriis will'be.~he~::~s ~~)~ditio~ is' di~~osed, ~e~s it i~ .shO~ll! 

. . :. , \ .: '. '. .: . : .' , . .' . '" ~. .~'" ;.' '. ' : 

.i~~1~f~:#~~~~;f"r~r~i~:1~!~j14~:.·'

.' '19.:;;~~;l~t~~~O~~~Pl&~i':Y4.,.:" .' .•.,.....•.•... 

.. il;ldi,cated ·no G~llS~ '~()]:m:ectiop..'.1:>~tweyn the' injmY.,··and/tb.e·.. wor}qll~~e~·: . 
. 'the. ·pom.pleXitj of t!ie ,employee1ssyn.lptoms, ihe.:.¢xpeIt 1<iio.wl~dge 'o~ .: . 

.~ .c;~__._..... 
teri:l~d~ .c.onsiderjng :81Lthe :relevant evidence, :if ~easo:na1?le pe;rsons. : 
..coUld dis~gJ;ee about ·wh~n. {the Plainti,ffi ,"~e~ ...or shoWd have . 

~~:tt~~:;:,~~~;t:;~d~il~l#i:W~~i;i:\h: .. 

.. ·:1:>a$isJ:4it~ane~plqy~.~ s~~pe9ted~thathis illrle.ss Wl3,S W()I}.{:~rela:~~~L ,.', 
~. . . '. .:.".: '.::'.' ':.' . .,:; .", ". . .... 

Gay v. Norjolk(1ndW~stern·.Ry. C9.~253 Va.>2P (1997) (ci~tioAsO·I#tt~d). 
. :. .' .", : .' ; '.,:'~ ',: .:: ': -.::'.. . '. . '. . : . '. \', ':. '. ....:." '......', : ':", ":. ~ ': "" 

20. Here, Ale :Plfill:ltiff:has ~lqngand:d~}c~ent~d. history of back probleIIls, .The 
, ' .. 

. . . . . . , ' :' ", ~. :' '. :, ." .. 
. ',',. '. ..: ... ",.. '. '. ..", . . ',,', . .... ". "... ' .. '., ..... 

'Plaintiff.pres~nted to Dr, Dan1e~11n·9ctober ·i~85"rePQ¢ng low. ba~~ paJiJ. that 
:, ", ': ", "', ", " "':" -: . ", '", .; " : ' .... ", .... ~'. "', '.' '. ". ... ..... '; '.:.': . '. '. .', ........ '.\ '. '. 


:has been' g~iP-g OJ.? f{)f a,ro~d a ireek. .[The ,Plaintiff] r~poli;[ed] an.interrnltten~·
'. '.' . '. ..... . .. , '. . ". '. '.. '. .... . . . .'.' . 

http:Norjolk(1ndW~stern�.Ry
http:illrle.ss
http:Appeal.in


nanrre ()fPain in the past. ,[That was] going on foroli:e year." The Plaintiff then 

began rec~iv:ing spo~clic treatment for his lower lJa,ck pain. , 

41. Th(3 Plab;ltiffwas $een.bY a chiropractor on multiple oc~asions between 2001 and 
. 	 . ", ". . . "... '.. . . :. ". " , '.' ... . 

·.20Q5, with adclitiopal. treatrrie~t$ opcupjr;tg qetw~eA Jun~ 19~ 200~. a,rld October 
". 	 . :. '::." ..:. . . .; '... .",:' . " : . ~," - '. . . . ~ . . :". '. . . . ': : . \ ",", 

.30,2007. 
~ ' ... ' .. \ . 

'22. ,C)P: .N"oy~~q~r .11, 20.0,5, al~])~spip.e. x-:r~y'bf thePJ~tiff 4ewo~tra~ed.~. 
. ' 	 . '.' : : : '::.": " . -: ", ',' " \ . ". ,,', '. " .... :: . '. ',.", ',: ',' ': -',',": ':.:, \ :.,': ". ,':', -'.....'", 

u........ .:. 
Gra4e)'illit~r~gsfuesis(}fL5?nSi s~9or~dary roL5 bilate~~ spopd.yl,ol)'~is., 
~3~ A-J4ay i9~'~OO~, ~~~W spip,e. ~-ray ofthePl,$ttif;~~bhe~ ,sPo~4yid~stlwsls at . . 	 . . . . . ,. .. ".- .' . . .' . - .. '. ".', :," ", .... "... '.. . '. 

'. .:. . ' . : ,', "" 

'. 	 " 
, ". : 

" .. ": .. : . ~ 

. 	 " '. ~ : " .: '. . . '. '. . ': .." '. '. . .' 

2~, A)up.e <i6, .2.008,'MRI .. ·pf ,th~,Plain,tiff '~oted 'chronic ·:pilfl.ter~·. "L5 

~'I1~l'IOlj~~Ss: ... , ' . .,', .,< ' .. ., , .' ... , .. , .., "" .. 

·25.,Jh~r~~,!~~~~JlT,g"''1:'!)r.P~I'T~1>~ ~~iif;e,Il ~thi~ d"P~~i~9~~Win . 
. .. ... )W.;2.01.1" ;~.atth~.~l~#ff'~~~~ s~~~; syxllPtb~'~::~e:~:~:AU,tit: h~~.~e~~r~~ ... : 

..... ~":"':'" ....... : :~: .. ::, ... ::'.:\:.:~.: .. \:.. :- ..... '.::~......:~..... , ... : .... ':'. '.' ....: ... :.:..... :: .. , ... . 


"f?r¥)\'f\St~;' ~irrs:~4. i!l pjh~nQte~I.uPli9"d,!lui\ii.hfl<i !J,,~~g;in!lpitforat 
, . ··~fii\' ;'1r ·~\'+Yl'arS, ..~ ~'~Yfits Ihe~l~iP}iliF"!Y. H,fii~ .. 
:devdop~ent()f sppndyi~listh~sisove~ ~e.,O:" ... , ..... 

. : 

'. 	 ". '. . '. . .:.~ ..... ..:.;,.... '. ~. ". l. '. .'. '. .: . '.:-" ....•. :". : . 

. 	26, Thus,'~ 'argUe4 by theDefe~4~t, an,d.eyide~ce4.by the repqr4, tiJ.e .yonditionWith 
., 	 •• :.".... :'.:':.'; ':'.::".::.:',.'.:: •.•• ,.: ••• :: ••• \ 1 •• ·.·:·\".-; :'.:••, •••••:.:•••: .:;.:: ... ,'••••••••: .t . ."::-::: •.• : :•.••••.•.. : •• ,':.:.; : •.: •••• : •• " • 

.. 	 which .the Plain~center~ the cun-e~t .~ase·thatwas dia~9s~d .bY the J1ll1e 26, 

:200.8,MR£, w~ $.ocli.Cignosed.withaNo~eIl1b~r·200~, l~bar. ~pj,nex-ray: 

27. Additi()nallY, ~d inlP0rUu1t1y,fuePlaiptiff lipked, ~sbaclcP!()~lem~ )Vithbis, 

~~plo~e;o.t .c{)nilitions~ At the P1am,tiff's .. d~p~si:tioll. h~t~s~~d, ip pertin~~t 

. part, asJollows:, 
. 	 '. , '. . ,," . 

'. Q: WJ1~n w~ Vfer.e U!:lk.in.g earli~r, you .tol9-. me sOIIlethings. ~l:>.o~t 
'. th~ 6onilitio~ of fue s~ats that you we~e llsing. Durip.g this ,first 

" ",'.':' ", . '.' . ' .. '.: .. " '" \. "." . , . 



." tep-year time frame, did you have a.problem with the conditions of 
'the seats? "', . . 

A: yeS, sir. 
''0: Ok~y·What was yOllrp~oblem? 

·A: Jl+~y wereh¥cl. ':, . " .. ', '., .... ~" '.' 
.·Q:L~t'stailc'abcmt #1e ,cab90s~ first. What Viere yourprpbly!D.S 

, .., . .'. ~ .... . 

. ::; .. :':~. ., ....... '.' :, ;' , .: .... : ~'::.'; : , '. '.' '. :. : . -: ' 


, ." :.'Q::8~~y~',~~i';QQ#f1i~s~~ts"~h¥~e1.~¢p~9tiY~?;l~114 t ~a#1:'to 
.. : IOC:US n9W jUsi:()ntllls, f?!st ten-yeaT:time frame: .What were your 

.:proqlt~:t;ns'with.tp.e s~ats on the locomotives then? .' " . .' 

·'~.llill~~f~;~~~!~d 

. ba..cks'ofthe 'Seat w.ere',straigp,t.up and down ~d short, meaning .... "\ 

,'~ey 'weren",t ~~hl t811 iIi t;lie'bfipk ,~,"'.",," '.' ,,' '. "'".: ! 

. ~. '. , Q: H9W far 'Up your '1;>,ack 'do 'Y9U thlrik tp.e ·backs wep.t? D,o YQU 

. '. '. thirik>it went up,tol your lnip.~back?, ',' .. ' \ , '. : ....': .,..... "': ~', :.'~ ..'." . 
,~: A;'littlebit,ab~utyoUrbeitlin~. ' ":,"<."';", 

····~·~'~ljf~I~:i~t[~.·.······ 

Q: ,What didy~~ sa; ~b~ui~e' se~ts to him? . ; , '. 
A: I told ,hiIn they were unco~ortable to ride in apd they weren't 
'slIrpoi#vetp'Y()1lrP~9~.'·> :'~ ..\ . : 

....... 
'., 

,.,.'~~* 


Q: Okay.pidYol1.~yer'ip~e~~yconiplaints during "fuis time to. 

r¥~4~t~~;~~i~~~~?mee~~. . . ... . .. .... 

'. :". '. : .. ' .'. ".': :
<.:~ 

28. Accordingly, the Pl~ti:ffhaci nladem.ultiple ()On:lplaints regar(iing the seats, and 
. '. . '. \: ,: .' "., '. '.:' .. "'. . . :"...., ": .". . , . ~.. . " .. . \ ':. : ' . ,. ..... '.: . . " . "" " 

logic wp1l1d~c~t~that he~$ociat!!d ,his 'pack ;troubles with the seats he 

"co~plain~Clofllot suppoJ:iing his,baclc . 

http:w.ere',straigp,t.up
http:proqlt~:t;ns'with.tp


29. The Pla.iJ?tiff filed suit in September 2010; however, the injury complained of 
. .'. '. . ~.' .' . . 

. m~fest~d i~elf ",ell in ex,cess of tqree yearspr~ce4ing that date. T4ePlaiJ:~tiff 
. .." . ~ . ..... .' . '" 

Ifrst b.egan seeking treatm~nt for Jus back in 19.~5) and .wa,s ·diagno.sed with tbe 
.' '. '. : 

'. '~ru:ne ,~()ndi#.~n proviciiIlg th.ebliSis. for JmsslJit .in 2005 . .fu$elfllore, 'the . 
. '. '. ". .: '. '.:" .:. . ::: ':', :::. \.' :". '.' ~ " ~ '. '. '.:. .' '. '. '. .: '. ". :.' ': '. : '. . ~ ,.' '.: ':.'.' . ...... '. :'. . 

Pl,!l,ipt~ff A~d.assoGiatecl thatt:hes,~ats :he. u~ed, \vhlle .eP1pt9y~d wltl1 tp..~' .l)6f~Ild.ant
' ...... : ...: .. :.. :.; ........ ~ ........ -.'-:": "."'.:::'.',':.' ',' " ..: .." ....... "'.":"" ..... : ", :':' ..': .. '.: ..... :;:: .. 


we~e:l1ot~up~Rrtive()fhishaCIC,·ah.dC?I11p~~~~.•p{~uc~;·~~~~,..'••inW:)',th.eI~l~~tifI ".: 
': '~, . \ '.':' :, . ',':. ':" .......:... ..,.":: ...,::'~' ;:-:....... :,.,:.:~.:..': .. \ ....: .... :-: ' ...... '. ",:,':' 


:kD.ew~ ~r reasonable ,should have. kno~~ that the :seats wer~ .the cause 'of'bis 
" '. 
: , 

'. . . '. ~.: '" " . '. '" .', : '.: .' .:..... '.:: . .' : '.' . '. ,; :. .:. 
.:. : 

" , ., '. . . . . " :. ". '. ~ 
.' . 

f¥P.I1'~ : \,,' '.','.. '::.",' .•.. " >:.~;,>:" ''', 

,&0.The 'b~trl 'Fn-DJStMt '.U1e·"il1juiies.;th~·:Pl~·qfi>cprr,ipi~::of jIlt1ri8~ction . 

-_j~l~'~;- .. 
, .;4iS·.:~rripJp#9Ilt.,0tl1'th~.Defe~~~t\¥~.~:e C~~~:,Q~i~ll:;a.~q~~~ :~a«Se;'?ftlls•. 
'/'.: .,,'.. '. ·-:.:"'.-·:::··,,:.::.c···.·· ':';;, '.~." ";.:.:.:,:::-:,~.:~.,.. ::::::..,:..,; .... ~. " .. , .'. :.;.

":~;: .....::~ ..".:.::.:.: .".'.:,;, ". ''': :'.'::~ ..... ..,:;.:. :.: . :.:',; ' ....... . 


. "n:jJ;UY'. ..' . «:. .... ":~'>.:.,.'.>,.::', .. '.; ~. "<,,. ,... , 
32, ·.T11~,99.~',F~~:,th~t .;~~.,:~jurj~~:~aIljfY~ .• ~e~~~l:~S:.•~()r~:.Jlle :thr~e' .. y'e~s

, : ' ......: .. ' .. :'. ",'" ". '. :.' .: '," .:.'<. '. '.' ':" ::.... : :. : . . . . 
' '.'.. '. : ~. . pre~~di,n,gtl:!e:.filiIlg~fthissUit. .'. ,. "; '." '. " ,'.' ..: 

. ..... . 
: ..: ~ :.: ': : ",; . ".:'<:.-' " . '. ,. .' '" . '" '. 

'33. A~Goi~ill.g,~e Co'uit ~il'{DStl1at. the' lv.{otioll sJJ,oli1cl be GRt\Nl:I;D', .' .' .. 
:" ~ .. ,.' ~.. ':': .... ~: ' ..... ,.. '.' . '. : ". "" " ..,. ':: ': ". .' ~ '."., '~'. .:':" '.,..... 

: ' .. '. 

'34. TheC~Urt;eednotrule.on the rest'pf tlw ·pendip.g'1l1a.tte~s ~ thl,sis a fll18l 
->" :.' ' ..< '.: ": ::':.'.\ '> : :_'.: :::::':::.":,'.: :...... \: :. <.: :'-.:: '" ; :~ '" ,', \" "':' ;'<' .- <. '.-:.-:.'. ~:. <' :;,';' .:........:~ .::.> :'_.__ :' .. ~ '{ >'::;' ':. ':..- . c.........~ :': •••• " •• !:" ... .' ". : 


',' ::disposi~()I10f the cas~. .. "'" '. 
: 'J~~gJl1ent·.' 

Wh~ref()~e,pase~lup9ntl1e for:ego,i~g Findip.gsO~ Fact And. CQJ,1cl~sio!),s Of L~w, ~e 
..... 

·'MotionFor.Supunary . Judgmentbas~dup~n. thesUtwte of .1~tati.op.s is hereby
....... '. . "." . .. '.' :" .. " - ..... . '. '.... ' : .. '. ......:.... '., ,
' 

.'; " 
. . .. . . . 

GMNTED .andihe 1l1at~er is PISMI~S:EDW1TH J>REJUJ?IC~~ ~sOrder is Pinal and 
.... ......... . 


AFpealab,le. 

http:1~tati.op
http:TheC~Urt;eednotrule.on


The Clerk is PIRECTED to send an attested copy of this Order to allparties of record. 


The Clerk is FURTHER DIRECTED to strike this case from the Court's active docket 
. '. .. . . .' . '.'. - , . . .. . .' .' .... 

'and statistics. ' ,,' , 
" "'," {\; 

E~t~r~d:this the~day ofFeb~ary. 

.: :. 

:, .... 
"" .':,-: .: : '. 

, '. , . '. . . . \ ',. '.. 
.". :::- : : .: .... ':'. - '. ........ .... .:. .. . ': : -" . 

··~·l'··j\~;M~~~"·~~E .'• 
.. . '. 

, .. 

.. ' .: . : 
", : '. , 



IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 


GARY L. CAUDILL 

....... 
, 

Plaintiff, 
o -:.- --.J. 

v. 	 Civil ActiO~~.: iliC-304. \--,) ")

Honorable Mu.11ael Tho.rnsbury 
-.. \ c. I 

C', <.. 
CSX TRANSPORTATION, INC., i ..­ ~ . 

; 'I • : 

-.;~; .-.. 
~,_.~. c. .. ~ 

Defendant. 
~. . 

FINAL ORDER DENYING PLAINTIFF'S MOTION TO ALTER! AMEND UNDER WEST 
VIRGINIA RULE OF CIVIL PROCEDURE 59 (e) AND MOTION FOR RECONSIDERATION 

This matter is currently before the Court on the Plaintiff, Gary Caudill's, Motion To 

Alter/Amend Under West Virginia Rule Of Civil Procedure 59(e) And Motion For 

Reconsideration. After Thorough review of the Motion, the Court's underlying Final Order, and 

all evidence of record, the Court FINDS that the current motion should be DENIED. Thus, the 

Motion is hereby DENIED based upon the following Findings Of Fact And Conclusions Of Law, 

to wit: 

Findings OfFact And Conclusions Of Law 

L 	 The Plaintiff filed this action in September 2010, pursuant to the Federal Employers' 

Liability Act, ("'FELA"), alleging that through the course of his employment with the 

Defendant he was exposed to "cumulative trauma that ultimately le[ ]d to his spinal 

injuries. " 

2. 	 The Plaintiff alleged in the Complaint that he suffered "injuries andlor aggravation to his 

spine and related nerves and soft tissues." 

3. 	 The Plaintiff commenced his employment with the Defend~t in 1977 and concluded his 

employment in June 2008, allegedly due to injuries which are the basis for this suit. 



4. On February 27, 2012, the Court granted the Defendant's Motion For Summary 

Judgment based upon the Statute Of Limitations. 

5. The Court held that 

29. The Plaintiff filed SUlt In September 2010; however, the injury 
complained of manifested itself well in excess of three years preceding 
that date. The Plaintiff first began seeking treatment for his back in 1985, 
and was diagnosed with the same condition providing the basis for this 
suit in 2005. Furthermore, the Plaintiff had associated that the seats he 
used while employed with the Defendant were not supportive of his back, 
and complained of such seats. Thus, the Plaintiff knew, or reasonable 
should have known, that the seats were the cause of his injury. 

30. The Court FINDS that the injuries the Plaintiff complains of in this 
action manifested themselves at the latest in November 2005. 

31. The Court FINDS that the Plaintiff knew, or reasonabl[y] should have 
known, that his employment with the Defendant was the cause, or an 
attributing cause, of his injury. 

32. The Court FINDS that the injuries manifest[ed] themselves more the 
three years preceding the filing of this suit. 

33. According, the Court FINDS that the Motion should be GRANTED. 

6. The Plaintiff then filed the current Motion pursuant to West Virginia Rules Of Civil 

Procedure Rule 59(e), which provides that 

(a) Grounds. A new trial may be granted to all or any of the parties and 
on all or part of the issues (1) in an action in which there has been a trial 
by jury, for any of the reasons for which new trials have heretofore been 
granted in actions at law; and (2) in an action tried without a jury, for any 
of the reasons for which rehearings have heretofore been granted in suits 
in equity. On a motion for a new trial in an action tried without a jury, the 
court may open the judgment if one has been entered, take additional 
testimony, amend findings of fact and conclusions of law or make new 
findings and conclusions, and direct the entry of a new judgment. 

(b) Time for Motion. Any motion for a new trial shall be filed not later 
than 10 days after the entry of the judgment. 



(c) Time for Serving Affidavits. When a motion for new trial is based 
upon affidavits they shall be filed with the motion. The opposing party has 
10 days after service to file opposing affidavits, but that period may be 
extended for up to 20 days, either by the court for good cause or by the 
parties' written stipulation. The court may permit reply affidavits. 

(d) On Court's Initiative; Notice; Specifying Grounds. No later than 10 
days after entry of judgment the court, on its own, may order a new trial 
for any reason that would justify granting one on a party's motion. After 
giving the parties notice and an opportunity to be heard, the court may 
grant a timely motion for a new trial for a reason not stated in the motion. 
When granting a new trial on its own initiative or for a reason not stated in 
a motion, the court shall specify the grounds in its order. 

(e) Motion to Alter or Amend a Judgment. Any motion to alter or 
amend the judgment shall be filed not later than 10 days after entry of the 
judgment. 

(f) Effect of Failure to Move for New Trial. If a party fails to make a 
timely motion for a new trial, after a trial by jury in which judgment as a 
matter of law has not been rendered by the court, the party is deemed to 
have waived all errors occurring during the trial which the party might 
have assigned as grounds in support of such motion; provided that if a 
party has made a motion under Rule 50(b) for judgment in accordance 
with the party's motion for judgment as a matter of law and such motion is 
denied, the party's failure to move for a new trial is not a waiver of error in 
the court's denying or failing to grant such motion for judgment as a 
matter of law. 

7. The Plaintiff argues that the Court erred in its decision and that it did not have allegedly 

useful information, i.e. the deposition testimony of the Plaintiff's family doctor. 

8. However, the deposition of the Dr. John Darnell, M.D., was taken on August 25, 2011, 

thus, it is not newly discovered evidence. The Plaintiff states that "[t]he court did not 

have the benefit of plaintiff's own family doctor's discovery deposition ..." 

9. Aside from the fact that Dr. Darnell's deposition was not newly discovered evidence 

justifying a reconsideration of the Court's Final Order, it does not negate the remaining 



supporting evidence. The fact remains that the Plaintiff reasonably should have known 

that his employment with the Defendant contributed to his injuries. 

10. Thus, the Motion is hereby DENIED. 

Judgment 

Wherefore, based on the foregoing Findings Of Fact And Conclusions Of Law, the 

Motion is hereby DENIED. 

The Clerk is DIRECTED to send an attested copy of this Order to all cou 

Entered: this the .+atJay of March 2012. 

Chief Judge, 30th Judicial Circuit 

A~~~" 
CIRCUIT CLERK, MINGO COuNTY, W,VA. 


