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IN THE CIRCUIT COURT OF KANAWHA COUN1Y, WEST JiJk£ D . r.Y 
. . ~ 

STEYENFARRUGGlA, ZmirES 2t fli 4: 29 
C/,THY S. fi;;'T~\')~. t.l£flKPlajntift KAlolAY.{Ht.. COllH1 'f CHtCU!T COURl 

Civil Action No.: O~C~720 
Judge Came Webster 

JWCF~ LP (formerly known as 

BAI<ER JNSTALLATIONS~ INC.).," 

a foreign COIPoration conducting 

business in west Virguua, 


DefendBl).t 
, 

ORDER;P~G l?EFENDMIT'S ¥OTIQN liOR A NEW TRIAL 

Pending before the Court is Defendan.~ JWCF, LP's ("JWCF,) Motion [0;( a New 

Trial, filed pursuant to Rule 59 of the West VirgiIUa Rules of Civil Procroure..1 

pefen.dant timely filed said motion fonowing entry of the Judgment Order in this case. 

On December 22, 2010, the court heard oral argument OD. Defendanfs motion. Steve 

New, Esqulrp, a.ppeared on behalf of the plaintift Steven Farruggia; and Btl:rbara Amold? 

Esquire, appeared on behalf of the defendant, JWCF. The CQurt took the motion under 

advisement pending submission ofth.e parties' proposed orders. 

The court bas considered th.e parties' respective pleadings filed in conuection with 

Defendant's motion, and their oral argument offered on said motion.. The, court has also 

reviewed other relevaJ.lt paper·s ofrecord and pertinent legal authorities. Accordingly, for 

the: re:asons $.et forth the be.1ow~ the Court is ofthe o:pinion the Defendanfs Motion for a 

New Trial should be and is DENIED. 

,' 

I Defendant JWCF, LP is formerly known as "Baker Installation Services·.1I 

http:Services�.1I
http:relevaJ.lt
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STANDARD OF REYmW 

A new trial sholll.d be granted only where it is reasonably clear that prejudicial 

error has crept into the record or that substantial justiCe has not been done. Dows "'. 

Stephens, 207 W.Va 341, 532 S.E.2d. 59 (2000); Morrison 'Y. .Sharma; 200 W.Va. 192, 

194. 488 S.E.2d 467, 469 (1997). Thus. before the trial oourt may set aside the jury 

verdict and award a nev? tria1~ the trial judge must find that the verdict was a.gainst the 

clear weight of the evidence, based on :false evidence, or wil1l'esult in a miscarriage of 

justice. Syllabus Point g. Lampher~ v. Consoiidated Rail Corp,. 21(} W,va- 303, 557 

S.E.:td 357 (2001). 

The West Virginia Supreme Court of Appeals has 'held that ~~ determining 

whether the verdict of a jury is supported by the evidence/ every reasonable. and 

legitimate inference fairly arising from the e~dence in favor of the party returned must 

be cOJlSider~ and those facts, which the jury might properly find under the evidence, 
f 

ro:ust be asS\ltl1ed as true.n 

In determining whether there is ~cie.nt evidence to support a jUry verdict, the 

trial court should: (1) consider the evidence most favorable to the prWalling party; (2) 

assume that all conflicts in the evidence were· resolved by the Jury in faVOI: of the 

prevailing party; (3) assume as proved all facts which the prevailing pany's evidence 

tends to prove; and (4) give to the prevailing party the benefit ofall favorable inferences 

which reasonably m.ay be ch"awn from the facts proved/' Bowyer v. Hi-Lad, Inc., 216 

W.Va. 634, 609 S.E.2d 895 (2004); BaileJ!. v~ Norfolk and Western Railway Company, 

206 W.Va. 654,527 S.E.2d 516 (1999); Syl. Pt, 5, Orr 'Y. CrQwder, 173 W.Va, ~35~ 314 

S.B.2d 593 (1983). 
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Pursuant to Rule 61.of the West Virginia Rules of Civil Procedure, "[n]o error in . 

either the admission or the exclusion of evidence and no error or defect in any ruling or 

order Qr in anything done or o.mitted 1;y the court or by any of the parties is ground fur . . 
granting a. new trial .. unless refusal to take such action appears. to the court iD.consistent 

with substantialjustice ... :· W.Va.R.E. 6l. . . 
Therefore, in accor&mce with.R:u1e 61, <I(a) judgment 'Will not be reversed because ofthe 

admission ofimproper or irrelevant evidence when. it is clear that the ~dictofthe jury could not 

bave been affectec1 thereby." Syllabus Point 7, Starcher v. So'llth. Penn Oil Ce., 81 W.Va. 587, 95 

S.B. 28 (1918); Syllabus Point 7. Torrence v. Kusrninsky, 185 W.Va. 734.40& S.B.2d 684 (1991). 

A trial jud.ge also ~ authority to weigh evidence and consider credibility of witnesses. 

as ifhe or she were a1ll6tIlber ofthej\ll'Y.Jn re Slate Public Bldg. Asbestos Utiga#:on, 193 W.Va. 

119. 454 S.E.1d 413 (1994) cert. dented, 115 S.Ct. 2614, S15 U.S. 1160, 132 L.Ed.2d 857. Th~, 

when a ease involving: coIlflicting. testimony and circumstances bas been fairly tried, under proper 

instructioI)$. the verdict ofthe jury will not be set aside'tl:ll!ess plainly coIltrar}· to the evidence or 
f 

without sufficiu mdence to support it. Neely 'V. Bellc 11lc.~ 2Z2 W.Va. 560, 668 S.E.Zd. 189 

(2008). 

RELE'V'ANT PROCEDURAL BACKO:R,OtThlJ) 

The. trial ofth(: issues in. thi.s. case commenced on the 13th day ofSeptemb.er~ 2010. 

On the 13tb day of September/ following deliberation thereof~ the jury returned a verdict 

in favor of the plainti~ finding that the plaintiff had proved, by a preponderance of the 

evidence (1) "[tJhat retaliation for the l>laintiffs filip,g a workers' compensation claim 

was a significant factor in the decision of the Defendant to discharge the plaintifI" and 

(2) ··[t]hat the Defendant failed to reinstate the Plaintiff to. his former o-f comparable 

position with the Defendant." As to. the Defendant's a:ffitmative defense set f9xth. On the 

http:Septemb.er
http:ofthej\ll'Y.Jn
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jury verdict form, the jury found that the Defendant did not prove,. 'by a preponderance of 

the evidence, t'that it would have laid off the· Plaintiff notwithstanding hi,s pursuit or 

receipt of workers' compensation benefits_tt The jury awarded the Plaintiff damages in 
.. 

the· amount of $229,619.00 dollars in front and back pay, and aggravation, inconvenience 

and other llQ:Il-eConomic damages. It also found that the Defend&llt',s actions wap;anted 

an assessm;en,t of punitive damages against the Defendant in the amount of $30,000 

dollars. 

Following the juJ;y ver.dic~ the Court entered an Order; adjudgjJ:lg aud awarding 

fh.e plaintiff judgment in the amount of $259,619.00 dollars in satisfaction of the jury 

award in this case, against the Defendant, JWGF, LP.~ in accordance "'lib. W.Va. Code 

S6-6<~1(a), as well as pre4udgment and po~t,"judgro~t interest and court costs. The 

Defendant filed the instant post~trial motion following entry ofthe Final Judgment Order. 

FINDINGS OF FACT & CONCLUSIONS OF LAW 
~ 

1. The Defendant. seeks a new trial 011 the grounds that (1) the. verdict was 

contrary to law; (2) that prejudicial error resulted from the improper admission of 

irrelevant and unfairly prejudicial evidence; (3) that ~udicial errorresulted from the 

imprQP~r excllLSion of rel.evant evi.dence; and (4) that ~ub$iantia1justice was not done 

(rourt emphasis added). 

2. The Defendant first alleges that it did not have any legal. duty to re~tate the 

Plaintiff to his regular or comparable positio~ as provided in W.Va.. Code Z3-5A-3(b) 

because the Plaintiffhad not been released to return to work to his pre--injury, regular 

pljsition as a cable installer, without any restrictions. In support tht::reo~ Defendant stat~ 

that the Plaintiff failed to obtafu a vrritten statem.ent fiom a duly licensed. physician. 

http:259,619.00
http:229,619.00
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approving his tlretum to regular eroployment/' as required under state la.W'~ and was 

therefore not entitled to seek reinstatement to a comparable position. 

However, the. language ofW.Va. Code §23 - SA - 3, is cleat: 

..... it shall be a discriminatory practice within the meaning 
of section one of this article fur an employer to fail to 
reiD$tate an employee who has su.stained a. ~able 
injury to the employee's fC}Illlel: p-Osition of employment 
upon demand for such reinstatement provided that the 
positi.on is avail8,ble and the employee is not disabled from 
performing the duties of such position. If the fonner 
position is not available, the employee sha1J. be reinstated to 
another comparable position which is available and which 
the employee is capable of performing...In the event that 
neither the fou:;ner position or a comparable pOBition is 
available, the employee shall have the right to preferential 
recall to any job which the injured employee is capable· of 
performing which becomes open after the injured employee 
notifies the employer that he- or she desired r¢instatex.nent.. 
Said right of preferential treatmeJlt recall shall be in effect 
for one year from the day of the injured employee notifies 
the employer that he or she desires reinstatement Provided 
that the employee provides to the em.ployer·a current 
mailing addre$S during the: one year period." 

3. West Virginia Code § 23-SA"1 states that uno- employer shall discriminate 

ill any manner against a.ny afms present or fonn.er employees- because of such prese1lt Gr 

- fOllXler employee's receipt of or attempt to receive [workers' compensation benefits].'t 

4. The Supreme Court of Appeals has established a three-factor test to he 

applied in V(orkers' compensation discriJJtination C~: (l]n orde;J; to make a primafocte 

case of discrimination under. W. Va.Code/ 23-5A-l, the employee must prove that: (1) an 

on-the-job injury was . sustained; (2) proceedings were instituted under the WorkersJ 

Compensation Act, W:Va. Code, 23-1-1, et seq.; and (3) the filing of a workm! 

compensation claim was a sigrri.ficant factor mthe em.ployets decision to discharge or 

http:positi.on
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otherwise discriminate aga,inst the employee. Powell'll. Wyoming Cablevision1 Inc.~ 184 

W~Va. 1007 403 S.E.2d 717 (1991). 

5. Stevexl"Farruggia, tbe Plaintiff, worked for the Defendan~ Ba.k~ Installations, 

Inc. (hereinafter '''Baker''), as: a cable installer. The eviden.ce was undisputed that he 

suffered a. compensable i.nj~ on February 14~ 2007, and was 'UD.able to work for some 

time thereafter. It is also undisputed that on September 19, 2007, he began work for 

Defendant Baker as a Uprogress evaluator." 

6. The juryheard the following testimony and evidence at trial: that the position 

ofprogress evaluatorr up -to November 29, 2007, was a light duty position; that the 

plaintiff had returned to his full. duty employment as a cable installer, as evidenced by 

cer.tam truck reports generated by the Defendant, and a report from. p1a:mtiff's work 

supervisor, Austin Cantrell; that on February 14~ 2008. the plaintiff asked for 

reins~tement to his job; that Brent Cheesebrew, one of the defendant's management 
. . 

employe.es, testified that from Fepruary 14. 2008 to February 14, 2009~ Steven FaIIUggi:a 

was not considered for employment 'WVith Baker Installations. 

7. Sufficient evidence was presented at trial to support the jury's finding that the 

Defendant improperly and unlawfully failed to reinstate the Plaintiff to his prior position 

or a comparable ,position. The CQurt disagrees with Defendant>s interpretation of the 

applicable lawt as af>kllied und.er the facts and evidence pre.sented in the current case. 

8. The Defendant n~t ar,gues that failure of the Plaintiff to accurately disclose 

his employment situation prior to trial and the latent disclosure of certai:o. infonnation was 

unfairly prejudicial to the DefendaIlt and constituted a "trial by ambush" on the issue of 

http:employe.es
http:eviden.ce
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9. The crwc of the Defendant's argument centers on the failure- of the plaintiff to 

disclosel before mall the fact that the Plaintiff had taken a new job with Wal-Mart on 

August 24,2010, approximately three (3) weeks prior to the trial. When the Defendant 

and Court became aware of this information, the court made in'lu1ry of Plaintiff's 

CQ'UllSeI, who advised that he was not aware ofthe plaintiff's new job~ and in fa~ had not 

discuss such matters with him be~eenAugust 24,2010 and September 11, 2010. 

During trial preparati.on on Saturday, September 11, 2010) plaintiff's counsel 

asse.r,ts that he leamed for the fjrst time that Steven Farruggia's employment had changed. 

During trial preparation OD. Sunday, Septe.m.ber 12, 2010, plaintiff advised that at some 

point. he may be~e eligible for benefits with WalftMaIt Plaintiffs counsel advised his 

expert economist? \Vill Cobb1 via email. 

10. During an in camera hearmg ordered by the Co~ Dr. Cobb testified that 

Ilone of the recent infQnnation provided to him ~b9ut the Wal~Mart position caused a 
. . 

change in his previously disclosed opinions. Dr. Cobb testified that in order to provide a 

detailed opinion on. the cost ofthese employer benefits, he would need the actual amount 

of these employer benefits and the cost to the: eml'loyor. 

11. Defendant's counsel sought a continuance of the trial, on basis that the 

prejudice that the ~efendao.t suffered as a result of the Court~s earlier ruling excluding 

her expert from testifying a.t trial was not compounded by these additional. disclowres by 

Plaintiff s counsel. 

12. The Court disagrees with the Defendant and finds tha.t the sanctions imposed 

upon the l?lajntiffwere adequate to remedy any resulting prejudice or potential UtI.faimess 

to the Defendant The Court provided the parties a half day to argue this issue. 

http:preparati.on
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Moreover, the Court sanctioned Plaintiff's OO\ms~ for the failure to timely supplement 

discovery under Rule 26(e), ordering said coUnsel to pay defendant's consulting 

economist's. fees in the amount ofone thousand eighteen hundred dollars ($1 7800.00), fOI 

his'review ofsuch documents. In addition, the Court offered as a further sanction to strike 

one. hundred forty two thousand two hundn;d eight dol1r;,rs ($}42.208.00) from the 

plaintiff's damage claim. an offer that the Defendant inextricably declined. TIle Court 1S 

~er persuaded by defendant's cla:4q that the plaintiffpuiposefully failed to aCCU1'8tety 

disclose ~s employment situ.atiQ~ and denies Game as grounds for a new trial. The Court 

therefore declined Defendant's invitation to sanction the plaintiff by strilcing Will Cobb 

altogether as a witness, 
. . 

13. Fmally, tlcco.r.W.ng gr;t~at weight to the inferences and outc01lle reached by the 

jury~ tb.e jm: ~warded oniy one hundred fifty thousand dollars (.$150,000.00) in. front pay 

damages. Clearly, the mference may be made that the jury did in. fact· disregard Dr. 

Cobb's opinions with respect. to requests for ~nt pay and specifically those portions 

related to the loss of a job with fringe benefits. The defendant suffered no prejudice in 

this case by the plaintiffs alleged failure to supplement discovm)'. 

14. The Defendant contends the CQUrt erred in: excl:uding from. the jury, evidence 
. . 

of the plaintiff's prior job terroinatioJl and certain other evidence. At the pretrial 


conference, the defendant agreed and stip\llated that it would not raise issues relative to 


. plaio:ti.£fs termination for refusal to take a drug test Then, during the trial. the defendant 


.announced. that it wanted to recall the plaintiff to the stand for the purpose of asking 

essentially, whether his employer (Baker In&tallations) had been good to him in the years 

prior to his te:rn:rlnation by giving him second chances. 

http:150,000.00
http:tlcco.r.W.ng
http:42.208.00


· FEB/2112012/TUE 04:35 PM Judr "'Jebster FAX No. 304 357 -'75 	 P. Q10/012 

15. The court finds, pursuant to Rules 401,403, and 404(b) ofthe W€'.st Virgixlia 

Rules of Evidence~ that exclusion of said evidence was proper and squarely within the 

court's broad discretio~ This COurt enjoys broad discretion and appropriately ruled that 

'the 	evidence sought to be introduced against the' plaintiff was i!lappropriate 404(b) 

evidence, m.d that irrespec.1ive of whether i.t had ~ properly noticed by t~e defendant 

under the cases: of State v. McGinnis and Stafford'v. Rocky Hollow Coal: (citations 

omitted), the Co'Urt reasQ:r;led that the plaintiff would suffer unfair prejudice if the 

defendant was permitted to introduce. evidence of the plaintiff$ prio~ drug use and that 

the defendant had rehired him; The COurt ultimately ruled that the proba.tive value of this 

e.video.ce, if any~ was substantially outweighed by its prejudicial effect based upon the 

priOt stipulation'regarding drug use. 

16. The Plaintiff asserted at trial and continues to assert that the evidence which 

the Defendant sought to introduce, i.e. that the Def-endant(s) ate ",good guysn now 

because:they were "good guys" in the past because they gave-people like Steve Fanuggia 

a second chance. is inappropriate and irrelevant. evidence under Rule 404(a.) of the west 

Virginia Rules of Evide.nce. The Defent,iant's alleged kind acts> benevolence, or offeri:o.g 

, (~second chances" evidence would be· irrelevant for determination as to whether Baker 

Installations retaliated again.st the plaintiff for receipt ofworke:rs' compensation benefi.ts~ 

or improperly and unlawfully failed to rei.nstate him to his prior or a comparable position. 

AccordinglY7 this evidence was appropriately excluded.. 

17. The Defendant argue!,; that a new trial should be granted. because ofan issue 

with the jury's award of punitive d~age9~ Th~ Court W$agrees. The j\ll:Y in this case 

heard uncontested evidence in the form of a party admission by the defendant's mana.ger 

http:benefi.ts
http:again.st
http:e.video.ce
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that the defendant unlawfully termina~ the plaintiff because he took a workers' 

compensation settlero.ent. The jm:y io,~pected ~ails from the defendant's benefits 

m~ager that were admitted into evidence> and which expressed displeasure with the 

plaintiff's worker's compensation settlement, inoludin&. ~!I am upset that BrickStreet has 

made a s.ettlement offer to Steven Fa..TJ:'Uggia. ..•" and "please see ifyou can get him in the 

office to sign the settlement papers before we review the lack of light duty available at his 

regular meeting on Friday." (Exhibit number reference omitted). This evidence was 

uncontested. ·The Deieo.dant)~ human resour.ce employee, CUm-prom Yoh-e/ th.e author of 

these emafts:, did not testify at trial. 

18. The defendant asserts that the court erred by refusing ajuryin.struction proffered 

by the defendant. The Court's refusal of this instruction was appropriate. 'The ju:ry had 

ample evidence upon which to base an award of punitive damages, and in viewing the 

jury's award in light of the evidence, the jury's finding should not be set aside o.n a ' 

Mqtion for New Trial. 

19. Vlith respect to the defendant's assertion that iropropeJ;' sympathy evj,de~ce was 

injected into the mal and justifies a new trial, the Court denies the defendant'~. motion. 

The Court :finds that the testimony of the plaintiff, Steven Farruggia re~~g his 

ter..m.inaJ1y ill sister-in-law who 'was living in the Farruggia home at'all times relevant to: 

this case, Wa.$ Proper and did not result an improper july award. Had the juris award for 

agg:rava.tion~ annoyance and inconvenience been for millions of dollars. the defen.dant's 

arguments may hold some weight. However, in light of a fifteen thousand dollar 

($15,000.00) award fo1;' aggravation, annoyan~ lo,CQ1lvecience and loss of enjoyment'of 

life, the Court finds Defendant's argument unpersuasive and denies same. 

http:15,000.00
http:resour.ce
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RULING 
. . . cAUrf s. i.V~~"i'~bf·r~o"rn 

.AcCOrdlllgly, for the reasons stated above and for otb.m:a~OOm ~e record, 

it is h~eby ORDERED that the Defendant's Motion fei New Trial is denied. 

An objection and e'tception is s'aved: to'all p~es aggrieved by this Order. 

It IS FURTHER ORDERED that a certified COpy of this Order be sent to all 

parties involved. 

The HonQr~le Carrie Webstex: 
Judge~ 13th Judicial Circcit 


