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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS 


NO. 12-1066 


STATE OF WEST VIRGINIA 

Plaintiff Below, Respondent, 

v. 


JASON PAUL LAMBERT, 


Defendant Below, Petitioner. 

BRIEF ON BEHALF OF THE RESPONDENT 

Comes now the respondent, the State of West Virginia, by counsel, Laura Young, Assistant 

Attorney General and files the within brief in response to petitioner's brief. 

I. 


STATEMENT OF FACTS 


The Petitioner was indicted by the grand jury ofMarion County during the February, 2011, 

term for the felony offenses of distribution and display of obscene matter to a minor, and sexual 

abuse by a parent, guardian or custodian. Both offenses were alleged to have occurred on 

December, 4-5, 2010. The child was identified as S. W. CAppo vol. I at 1-2.) The petitioner moved 

before trial for an evaluation to determine S.W. 's competency. The motion noted that she was four 

years of age, having been born on October 15, 2006. (Id. at 3.) The State did not object to that 

motion, and Dr. William Fremouw was appointed to evaluate S.W. (Id. at 6.) Dr. Fremouw 

rendered a report dated May 20, 2011. (Id. at 9.) That evaluation determined, in summary, that S.W. 

lacked the ability to observe, remember and relate events accurately. (Id. at 11.) Dr. Fremouw 



testified at a pre-trial hearing, November 10, 2011. (Id. at 15.) Dr. Fremouw noted that"S.W. was 

not deficient, but merely very young. (Id at 24.) She did recognize that it was important to tell the 

truth, so she wouldn't getin trouble, but did not understand the importance of an oath. (Id. at 27.) 

Dr. Fremouw believed she had marginal abi~ity to distinguish between telling the truth and a lie, 

because S.W. could not lie on command. (Id at 29.) When asked specific questions about the 

interview S.W. had with a police officer, Dr. Fremouw stated that some of the child's answers to 

concrete questions may be because she was playful. He stated that four year olds ordinarily do not 

know their date ofbirth. He was not concerned that she did not know her sister's age, but that many 

of her answers showed inconsistency and confusion~ (Id at 32.) Dr. Fremouw also testified that 

after his original interview with S.W., he was "leaning" towards finding her competent to testify, 

and that on the second interview she either could not or would not discuss either the petitioner or a 

recent trip to Florida, which caused him to question her ability to testify. (Id. at 40-41.) The child 

was ruled incompetent to testify. (Id. at 65.) 

At the suppression hearing, the petitioner testified that Corporal Scott told him that he was 

not under arrest, on more than one occasion, and told him that he.was free to leave. Corporal Scott 

also stated that he, Scott, would be leaving the petitioner and not arresting him on the day the 

petitioner's house was searched. (Id. at 89.) The petitioner stated that he decided to talk to the 

police. The petitioner admitted that the police officer did not state that something bad would happen 

to the petitioner ifhe refused to talk to the police. (Id. at 93.) 

After reviewing all of the suppression hearing testimony, the court concluded that as to any 

statements made by the petitioner during the search of the petitioner's house, the police told the 

petitioner he was not under arrest and further, told he was free to leave at any time. (Id. at 101.) 
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During that conversation, the petitioner admitted that he masturbated in the presence of the child. 

(Id) The petitioner was later arrested, given his Miranda warnings and admitted, again, to 

masturbating in front of the child. (Id at 102.) As to the first statement, the petitioner was not in 

custody, and his statements were voluntary. As the interview was not custodial, no Miranda 

warnings were required. (Id at 105.) As to the statement following the petitioner's arrest, the court 

concluded that the Miranda warning reasonably conveyed his rights to the petitioner. (Id at 106.) 

At trial, the child's mother testified. She stated that on December 4, 2010, she attended a 

party to watch a football game, and that the petitioner was to babysit her two daughters. (App. vol. 

II at 167.) S.W. told her mother that "Uncle Jason" had "Showed me his tail." (ld. at 174.) 

Petitioner's trial counsel had objected to that testimony on confrontation clause grounds. However, 

the trial court correctly noted that the statement to the mother was not offered for the truth of that 

statement, but merely to illustrate why a police investigation was started. (Id. at 173.) The jury was 

instructed that child was not mature enough to testify and that her comment was not offered for the 

truth or to demonstrate that an act actually occurred, but for consideration as to how the investigation 

got started. (Id at 175.) 

Stacy Miller, a child protective services worker, was present during the first statement given 

by the petitioner to the state police. When directly confronted with allegations of inappropriate 

sexual behavior, the petitioner requested that she leave because he didn't want to discuss such things 

in front of a woman. (Id at 212.) Ms. Miller also testified that when she came back in, that the 

trooper, in the presence ofand within the petitioner's hearing, told her (Miller) that the petitioner had 

confessed to the allegations of sexually inappropriate behavior. The petitioner did not attempt to 
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convince her that he had not made those admissions, even when Ms. Miller informed him he could 

have no contact with any children and would have to move from his residence. (Id. at 214.) 

Before Trooper Scott testified, petitioner's trial counsel interposed an objection to the 

petitioner's statements on the basis that some ofthe questions asked by the trooper referenced things 

allegedly said by S.W. The court overruled the objection on confrontation grounds noting that the 

questions asked were contextual, and that the questions were not offered for the truth of the matter 

asserted, but rather were an interview technique. Further, when engaged in questioning, officers very 

often lie to a suspect saying a person made a statement, when the person may not. That interview 

technique was common and appropriate. (Id. at 236-37.) 

Trooper Scott spoke with the victim's mother and conducted a forensic interview of the 

victim before he talked to the petitioner. (Id. at 240.) Before the recording of the petitioner's 

statement was played for the jury, the court informed the jurors that part of the conversation might 

refer to statements allegedly made by S.W., and that those statements mayor may not be true, and 

are not offered for the truth. The statements were not offered for their truth, but rather because that 

was the technique employed by the trooper in attempting to elicit responses from the petitioner. (Id. 

255.) The petitioner admitted to masturbating in the presence ofthe child and demonstrated for the 

trooper where he was standing while masturbating and where S. W. was sitting, apparently a couple 

to a few feet away from the petitioner. (Id. at 259.) There was nothing to obstruct the child's view 

of the petitioner masturbating. (Id. at 260.) He also admitted that a pornographic video "Black 

Tramps" was playing-on the television in the bedroom while the child was in the bedroom. (Id. at 

261.) Further, the petitioner admitted that he masturbated to ejaculation in the child's presence. (Id. 

at 262.) Petitioner's second statement was also played for the jury. (Id. at 264.) 
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The officer acknowledged that as an officer he was permitted to present a false statement to 

an interviewee. (Jd at 275.) Further, the officer stated that he did give false information to the 

petitioner during questioning. (Id) 

Additionally, although the petitioner maintained that he never "intentionally" exposed 

himself to the child, he further stated and demonstrated that the child "probably" did see him 

masturbate and that's why he told her not to tell. (Id at 285.) The jury returned guilty verdicts as 

to both counts of the indictment. (App. vol. IV at 369.) 

The petitioner was sentenced to concurrent terms of five years incarceration for the offense 

ofdisplaying obscene material to a minor, and ten to twenty years for sexual abuse by a custodian. 

(Jd at 449.) This appeal ensued. 

II. 

SUMMARY OF THE ARGUMENT 

No statement of the child was admitted into evidence. The statements of the petitioner, 

which consisted ofquestions posited by a state trooper, and answers from the petitioner were ruled 

voluntary and admissible. References to things allegedly stated by the child victim contained in that 

statement as portions ofquestions propounded by the trooper were not statements of the child. The 

statements may have been true, may have been made, or may have been fabricated by the trooper out 

of whole cloth. The jury was carefully instructed that the questions were not necessarily truthful 

statements, and the jury should not consider them as truth of the matter. The questions were 

necessary to provide context, and insofar as any question can be deemed to be a "statement", it was 

the trooper's statement and not the child. The admission of the statements in their entirety was not 

error and did not violate the petitioner's right to confront his accusers. 
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The isolated statement from the assistant prosecutor in rebuttal close was clearly designed 

as that, simply rebuttal. The petitioner's trial counsel had referenced in his closing that the child had 

been deemed incompetent to testify because she, in essence did not know the difference between the 

truth and a lie. The prosecutor noted that she was too young to testify, but noted, accurately, that no 

one had propounded a motive for her to make up any story at all about the petitioner. Her closing 

was not error, and if this Honorable Court deems those isolated remarks to be error, they certainly 

do not rise to the level of"plain error" which would require a reversal ofthe petitioner's convictions. 

Her remarks do not call into question the jury verdict nor did they lead to the conviction of an 

innocent man. There being no reversible error in the assignments argued by the petitioner, the 

convictions should be affirmed. 

III. 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


This matter is appropriate for a memorandum decision. Further, the dispositive issues have 

been decided. The issues are fully presented by the statements of fact and arguments of law as 

contained in the briefs and record on appeal. The decisional process would not be aided by oral 

argument. 

IV. 

ARGUMENT 

Petitioner's trial counsel did not object to the rebuttal argument ofthe assistant prosecutor. 

Therefore, that assertion of error can be reviewed only under the standard of "plain error." 

In Syllabus Point 7 ofState v. Miller, 194 W. Va. 3,459 S.E.2d 114, (1995), this Court noted 

that "To trigger application ofthe "plain error" doctrine, there must be (1) an error; (2) that is plain; 
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(3) that affects substantial rights; and (4) seriously affects the fairness, integrity, or public reputation 

of the judicial proceedings." Additionally, the Court distinguishes between forfeiture and waiver. 

Under the "plain error" doctrine, "waiver" of error must be distinguished 
from "forfeiture" of a right. A deviation from a rule of law is error unless there is a 
waiver. When there has been a knowing and intentional relinquishment or 
abandonment of a known right, there is no error and the inquiry as to the effect of a 
deviation from the rule of law need not be determined. By contrast, mere forfeiture 
of a right-the failure to make timely assertion of the right-does not extinguish the 
error. In such a circumstance, it is necessary to continue the inquiry and to determine 
whether the error is "plain." To be "plain," the error must be "clear" or "obvious." 

Id. at Syl. Pt. 8. 

Further, the Court notes that 

Assuming that an error is "plain," the inquiry must proceed to its last step and 
a determination made as to whether it affects the substantial rights ofthe defendant. 
To affect substantial rights means the error was prejudicial. It must have affected the 
outcome of the proceedings in the circuit court, and the defendant rather than the 
prosecutor bears the burden of persuasion with respect to prejudice. 

Id. at Syl. Pt. 9. 

"One ofthe most familiar procedural rubrics in the administration ofjustice 
is the rule that the failure of a litigant to assert a right in the trial court likely will 
result" in the imposition ofa procedural bar to an appeal of that issue. United States 
v. Calverley, 37 F.3d 160,162 (5th Cir.1994)(en bane), eert. denied, 513 U.S. 1196 
(1995). As the United States Supreme Court stated in United States v. Atkinson, 297 
U.S. 157, 159 (1936), "[t]his practice is founded upon considerations offaimess to 
the court and to the parties and of the public interest in bringing litigation to an end 
after fair opportunity has been afforded to present all issues of law and fact." The 
"plain error" doctrine grants appellate courts, in the interest ofjustice, the authority 
to notice error to which no objection has been made. 

Miller, supra at, 17-18,459 S.E.2d at 128-29. 

The "plain error" doctrine "authorizes [an appellate court] to correct only 
'particularly egregious errors' ... that 'seriously affect the fairness, integrity or 
public reputation ofjudicial proceedings[.]'" United States v. Young, 470 U. S. 1, 15 
(1985). (Citations omitted.) Plain error warrants reversal "solely in those 
circumstances in which a miscarriage ofjustice would otherwise result. 

(Jd) 
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Under any rational analysis of the allegedly improper remarks, they do not rise to the level 

ofplain error, and this Honorable Court should not review this assertion oferror. The remarks did 

not affect substantial rights ofthe petitioner and did not affect the outcome ofthe trial. The fairness, 

integrity and public reputation ofthe judicial proceedings were not affected by the isolated remarks 

of the prosecutor, and the petitioner's conviction is not a miscarriage of justice. Therefore, this 

assignment oferror should not be reviewed. 

In his closing argument, petitioner's trial counsel stated that the child "was not competent 

to testify, because she lacked the ability to know the difference between telling the truth and a lie." 

(App. vol. II at 356.) That, in fact, was not Dr. Fremouw's finding. Dr. Fremouw opined that S.W. 

had the ability, albeit marginal, to distinguish between telling the truth and a lie, and was "leaning" 

toward finding her competent after his first interview. (App. voIr. at 27,29,40-41.) He deemed her 

incompetent after the second interview based primarily on her inability to recall consistently details 

about a recent trip to Florida. (Id at 40-41.) Therefore, it is a fair conclusion that her incompetency 

was based on inconsistent memory and not because she could not distinguish between the truth ~d 

a lie. 

In response to the petitioner's argument in which trial counsel asserted that S.W. did not 

testify because she did not have the ability to know the difference ~etween telling the truth and a lie, 

the assistant prosecutor stated, accurately, that the child's incompetency does not equate to a lack 

ofcredibility. (App. vol. II at 365.) Further, she never asserted her personal opinion that the child 

was telling the truth. She merely accurately pointed out that because she was four, she was too 

young to testify, and that no witness had pointed out any reason why she would make up the 

allegations against the petitioner. 
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Those remarks are not improper in argument, and do not amount to an improper vouching 

for the credibility ofthe child. As noted in Syllabus Points 5 and 6 ofState v. Sugg, 193 W. Va. 388, 

456 S.E. 2d 469 (1995), "A judgment of conviction will not be set aside because of improper 

remarks made by a prosecuting attorney to a jury which do not clearly prejudice the accused or result 

in manifest injustice", and, 

Four factors are taken into account in determining whether improper prosecutorial 
comment is so damaging as to require reversal: (1) the degree to which the 
prosecutor's remarks have a tendency to mislead the jury and to prejudice the 
accused; (2) whether the remarks were isolated or extensive; (3) absent the remarks, 
the strength ofcompetent proof introduced to establish the guilt ofthe accused; and 
(4) whether the comments were deliberately placed before the jury to divert attention 
to extraneous matters. 

Further, Sugg goes on to note that a prosecuting attorney's suggestion ofa plausible inference 

to be drawn from the evidence is proper. See State v. Asbury, 187 W. Va. 87,92,415 S.E.2d 891, 

896 (1992) ("[a] prosecutor is allowed to argue all reasonable inferences from the facts"). Sugg, 

supra at 405,456 S.E.2d 469 at 486. As noted on that same page of that opinion: 

Even were we to find that the argument was not factually supported by the 
evidence, we would not reverse this case. A jUdgment of conviction will not be set 
aside because of improper remarks made by a prosecuting attorney to a jury which 
do not clearly prejudice the accused or result in manifest injustice. See State v. 
Petrice, 183 W. Va. 695, 398 S.E.2d 521 (1990) (prosecutor's comments, although 
inappropriate, were not sufficient alone to justify reversal ofverdict). See also State 
v. Stewart, 187 W. Va. 422,419 S.E.2d 683 (1992); State v. Starr, ·158 W. Va. 905, 
216 S.E.2d 242 (1975). It is not enough that prosecutorial remarks are "undesirable 
or even universally condemned." Darden v. Wainwright, 477 U.S. 168, 181, 106 
S.Ct. 2464, 2471, 91 L.Ed.2d 144, 157 (1986), quoting Darden v. Wainwright, 699 
F.2d 1031, -l036 (lIth Cir.1983). The test is whether the remarks "so infected the 
trial with unfairness as to make the resulting conviction a denial of due process." 
Donnellyv. DeChristoforo, 416U.S. 637,643,94 S.Ct. 1868, 1871,40 L.Ed.2d431, 
437 (1974). . 
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It is clear that the prosecutor's remarks were not improper, and further did not infect the trial 

with unfairness. The remarks were isolated, did not have a tendency to mislead the jury, and there 

was ample competent proofto convict the petitioner. (The petitioner does not raise insufficiency of 

the evidence as an assertion oferror.) Therefore, her remarks were proper, and ifsomehow deemed 

improper by this Honorable Court do not require reversal of the conviction. 

The other allegation of error is that somehow the petitioner's right to confront his accuser 

under the Sixth Amendment was violated by the admission ofthe petitioner's own statements. No 

statement ofthe child victim was admitted, and the jury was explicitly instructed that any reference 

to what the child mayor may not have told the investigator mayor may not be true, and were not 

offered for the truth. The statements were not offered for their truth, but rather because that was the 

technique employed by the trooper in attempting to elicit responses from the petitioner. (App. vol. 

II at 255.) 

So, not only was the child's statement not admitted into evidence, the jury was told that any 

reference to what she said to an officer was not necessarily true, and not offered as truth, and could 

not be used as the truth in order to arrive at the conclusion that the petitioner was guilty. 

In fact, there is no assertion that the questions propounded by the officer to the petitioner 

were or were not based in fact on anything the child said or on any other fact determined by the 

investigation. In fact, the trooper admitted asking questions ofthe petitioner in which he stated that 

he had been told things by witnesses which were not true. (Id at 275.) 

As noted in Syl. Pt. 5 of State v. Jones, 220 W. Va. 214, 640 S.E.2d 564, (2006) 

'''Misrepresentations made to a defendant or other deceptive practices by police officers will not 
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necessarily invalidate a confession unless they are shown to have affected its voluntariness or 

reliability.' Syl. Pt. 6, State v. Worley, 179 W. Va. 403, 369 S.E.2d 706 (1988)." 

Therefore, the questions propounded by the officer stating that the child said something 

could, constitutionally, have been completely made up. That is, the child could have said nothing 

to the police officer and he could have asked precisely the same questions. 

Again, in its simplest terms, the statement admitted was that ofthe petitioner. No statement 

from the child was admitted. 

Further, as noted, it is nonsensical to believe that one can redact a confession by leaving out 

the questions. The petitioner's statements must be viewed in context. A basic rule ofevidence is 

the "Rule of Completeness", which is contained in West Virginia Rule of Evidence 106, which 

provides essentially that when a statement is introduced, an adverse party may require the 

introduction of any other part which ought, in fairness, be considered. Rule 106, based upon the 

common law "rule of completeness," is designed to reduce the risk that a writing or recording will 

be taken out ofcontext or that an initial misleading impression will influence the minds ofthe jurors. 

S. Saltzburg, M. Martin, D. Capra, Federal Rules of Evidence Manual, pp. 98-99 (1998), citing, 


United States v. Walker, 652 F.2d 708, 713 (7th Cir.1981). 


State v. Gray, 204 W. Va. 248, 250-51,511 S.E.2d 873, 875-76 (1998). 


The order of the circuit court denying the petitioner's post trial motions noted that any 

reference to what the child might have stated were allowed to provide context, and that the jury could 

not understand the statement unless they were privy to the officer's side of the conversation. CAppo 

vol. III at 447.) Further, the court noted the cautionary instructions it gave stating that the 

infonnation about what the child said was not offered for the purpose ofproving the truth, nor were 
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they to be considered for the truth. Additionally, the jury was instructed that the investigator may 

have misled the petitioner about what the victim said. (Id.) 

Further, as noted by the circuit court in its order, the evil condemned in Crawford v. 

Washington, 541 U. S. 364, (2004), is the admission of"testimonial" out ofcourt statements offered 

to prove the truth ofthe matter asserted. Ifthe statements are not offered for the truth of the matter 

asserted, they are not hearsay, and do not fall within the dictates ofCrawford. For example, in State 

v. Waldron, 228 W. Va. 577, 732 S.E. 2d 402, (2012), the petitioner objected to the introduction of 

audiotapes containing conversation between that petitioner and a confidential informant who did not 

testify at trial. The objection was based upon the confrontation clause. Reviewing a number ofstate 

and federal cases examining the issue of whether such out of court statements could be admitted 

when the confidential informant did not testify, the Waldron Court noted: 

The above cases illustrate that "the consensus among the federal and state 
courts that have considered this question is that an informant's portion of a recorded 
conversation with a defendant made in the course of an investigation is not 
testimonial in nature[.]" State v. Smith, 960 A.2d 993, 1011 (Conn. 2008). In view 
ofthe consensus on this issue, we now hold that recorded statements made between 
a confidential informant and a defendant generally are admissible against the 
defendant even when the informant does not testify as long as they are not offered for 
the truth of the matter they assert. Waldron at 582, 723 S.E.2d at 407 (2012). 

Therefore, as the child's disclosures (if such they were) as referenced in the officer's 

questions were not admitted to prove the truth ofthe matter asserted, as the jury was instructed, they 

were not hearsay and therefore did not violate Crawford. The petitioner does not assert that the 

admission ofhis statement was otherwise error. Therefore, the respondent respectfully requests that 

this assertion of error be denied. 
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v. 

CONCLUSION 

Based upon the foregoing statements of fact and arguments of law, the respondent 

respectfully request the jury verdict and sentencing order of the Circuit Court of Marion County, 

sentencing the petitioner to five years incarceration upon his conviction for displaying obscene 

material to a minor, a felony, and ten to twenty years incarceration upon his conviction for sexual 

abuse by a custodian, a felony. 

Respectfully submitted, 

STATE OF WEST VIRGINIA 
Respondent, 

By counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

LAURA YOUNG 
ASSISTANT ATTORNEY GENERAL 
812 Quarrier Street; 6th Floor 
Charleston, West Virginia 25301 
Telephone: (304) 558-5830 
State Bar No. 4173 
E-mail: ljy@wvago.gov 

Counsel for Respondent 

13 


mailto:ljy@wvago.gov


CERTIFICATE OF SERVICE 


I, LAURA YOUNG, Assistant Attorney General and counsel for the respondent, do hereby 

verify that I have served a true copy of the BRIEF ON BEHALF OF THE RESPONDENT upon 

counsel for the petitioner by depositing said copy in the United States mail, with first-class postage 

prepaid, on this l~f'ciay of January, 2013, addressed as follows: 
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