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THE CIRCUIT COURT OF POCAHONTAS COUNTY, WEST VIRGINIA 

THERESA L WEIMER 

Plaintiff, 


v. 

THOMAS SANDERS, Individually and 
In his offl -Ia! capadtYj C.C. LESTER~ rn 
his offici I capacity; and P.OCAHONTAS 
COUNTY OARD OF EDUCArrONs 

Defendants. 

ORDER GRANTING MOTION TO DISMISS 
FOR FArLURETO EXHAUST ADMINISTRATIVE REMEDIES 

No comes the. Court regarding the above cap_tioned matter and makes the 

followIng ruling dismissing the case from the active docket of this Court at thIs 

time. 

HI.STORY: 

1. Th PlaIntIff filed hercompralnt on November 30th 2011, and claiming l 

via atiQns ofthe West Virginia Human Rights Act (WVHRA), arising from her 

terJ Ination from employment. namely that she wa~ discharged oue to her 

dis bllitv or perceived disability. She further claims a Hostile Working 

EnJlronment and alleges hatassmen~ In the work pJa~el and Disparate 

Dis ipline. She seeks damages In the form of lost fncome and fringe 
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5, On February 21st 

otlon to DismIss. 

7. Pia ntlff promptly flied their Response on February 29th 
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2. 	

e.fits, mental anguIsh and emotional distress) and punitive damages, as 

On December 23(d, 20111 the Defendants filed a Motion to 0lsml5s, claiming 

Court lacked subject matter JurIsdiction because of the plaintiff's failure 

xhaust admJnlstratlve remedies by not participating In the grievance 

p cedure provided in WestVirginla Code Chapter 6C, Section 2. 

3. A . earlng on the Motion to Dlsh'lJss was scheduled with the Court for 

Fe rvary Z2nd~ 2012. 

4. On February lS'th, 20ll/the PlaintIff's flied a Memorandum of Law in 

Op 	 osition to Defendants' Motion to Dismiss, claiming that their claims are 

"'­sq are:ly within the circuit court's jurisdictIon under theWVHRA, arid. 

, 2011, the Defendants' flied a Reply to Plaintiff'~ Response 

hearInB on the Motion to Dismiss took place" on February ~ind, 2012, 

the Court gave plaintiff's counsel time to respond to the Reply before 
./..' 

r 2012. 

After eviewing the complal.ntJ motion to dismiss, and briefs. that caine 

ilfterwar 51 the Court is now prepared to make Its ruling as follows: 
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DISCUSSION 

PI Intlffs argue In their Memorandum of law In Opposition to Defendants' 

Motion t· Dismiss, that the Defendants confuse "discrimination" and 

337 S.E.2 91.31 175 W. Va. 676 (W. Va. 1985), to argue that the Plaintiff, as the 

11m aster f her complaint" Is entitled to file in circuIt court. Such reliance Is 

, mIsplace·. In their Rep,ly, the Defendants' cite Vest v. Board ofEducatIon of 

Co!.mr:y 0 Nicholas/ 455S.£.2d 781, 193 W. Va. 222 (W. Va. 1995), and further 

clarifies t at the grievance procedures do not "preempt" d claIm of dIscrimination 

under the WVHRA. Plaintiff filed a Memorandum of law In Response to 

lo9fenda RePI: in Support of Motion to DismiSS, arguing that Vest "makes clear I 

whyexha stion of remedies Is not reqJ.llred ... WVHRA claims cannot be 

adjudfcat d by the [g]rievance board (italics omItted). 

Court adheres to the theories In V~.stl that a c1vll actiQn is not 

by a prior grievance dedded...whlch arises out of the same facts and 

Circumsta ces (Vest, supra), although the Plaintiff(who attac~eo the ~OrbY r 
deciSion rthfs Court to Its Response) Is cor.rectthat "(...}the Jdentlcalltyofthe 

issues Iltlrted Is a key component to the applicatIon of administrative res 

judicata 01 collateral estoppel (Vest, supra).'1 
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Pilntlff'S com plaint a lieges rna ny fa ct, that polnt to "dlscrlml notion" an d 

Nharass ent" and IIravorltlsm'l that are not due at her disability or perceived 

disability as well as to other matters that may be "violatlons'! properly addressed 

by the gr evance procedure, such as the allegations of changing a student's grade 

forfootb (I. and Improper supervision by a P.E. teacher. Adjudicatlngthese 

claims by the grievance procedure does not preclude the P!aintiff from later 

lItIgating legitimate claim of the WVHRA. See Vest (supra). And she could 

Indeed bIng that action In front of the Circuit Court. However, it would be more 

efficient nd expedient for the Plaintiff to argue the proper claims before the 

Grievanc Board as requIred by Chapter 6(C) Sectron 2 of tha We.st Virginia Code. 

After all, '[al grlev.ance procedure in favor of the grievant may, In many cases, 

end the c ntroversy and preclude the need for further administrative or judIcial 

proceedl gs under the Human Rights Act; and, It does so by a procedure that Is 

much fas er and less expensive," Supra. 

Fot the forgoIng reasons, the Court makes the following FINDINGS OF FACT and 

CONel-US ONS OF LAW: 

1. Th 	t the PlaIntiff complains of "d)scrlmlnation/' "harassment," and 

Ufaoritism" whIch must be heard by the West Virginia PubJlc Employees 

Gri vance Board. 
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2. 	Th t the Plaintiff must first exhaust her admInistrative remedies. 

3. 	Th t the Plaintiff is not precluded from bringing a WVHRA claim before the 

Cir uft Court if neces~ary. 

Therefor this Court herc::by ORDERS that: 

1. 	Th Defendant/s Motion to Dismiss for failure to exhaust admInistrative 

re edles Is GRANTED. 

2. 	Thi matter is hereby dismissed from the actIve docket of this Court. 


''1:lb- .

~NTERED this the --1.6-. day of March, 2012. 

Honorable Joseph C. P.omponlo, Jr. 

CIRCUIT COURT 

POCAI-JONTAS COUNTY. W.VA. 

ENTEltED 
Data LY:11rch 12 I 2012.. 

Book -1L~ Poo-~ 412 

Page 5 of5 



.. 


CERTIFICATE OF SERVICE 

I, Roger D. Fonnan, do hereby certify that I have this 10th day of April, 2012, served the 

foregoing Notice of Appeal, by fIrst class mail, postage prepaid, on the following: 

Robert P. Martin, Esquire 
Michael W. Taylor, Esquire 
Bailey & Wyant, PLLC 
500 Virginia St., E., Suite 600 
P.O. Box 3710 
Charleston, WV 25337-3710 

~Bar#1249)
IYaniel T. Lattanzi 9WV Bar# 10864) 
The Law Office of Roger D. Forman, L.C. 
100 Capitol Street, Suite 400 
Charleston, WV 25301 
304-346-6300 


