
/ /- /72cP 

3045995294 LAW OFFICES 430 SPRUa 	 " 08:24:20 a,m. 11-03-2011 
I - , 

IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

ELIZABETH A. DMTA . 

Petitioner, 


v. 	 PETITION NO.: ll-CAP·22 
File No.. 346S1SA 

JOE E.l\.fiLLE~ COMMISSIONER, 
~TWRG~D~ONOF 
MOTOR VEmCLES 

Respondent. 

ORDER FOLLOWING HEARING ON PETIUONER'S PETITION FOR .itIDICIAL 
REVIEW AND RESPONDENTS MOTION TO DISMISS AND EX PARTE STAY 

On August 4. 2011 came the Parties before this Court pursuant to the Petitioner's Petition 

for Judicial Review and Re&pondent's Motion to Dismiss and e% Parte Stay. The Court, after 

reviewing the evidence and hearing the arguments of the P~es, make& the following FINDINGS 
. 	 '. 

OF FACT and CONCLUSIONS OF LAW follows: 

1. 	 That when considering the Respondent'$ Motion to Dismis~ and ex Parte Stay. the 
..' 

.'.-",. 
Court mtlSt consider the evidence in the li!#~t~Yorable to the Petftione;-;

• 	 ". 1::01~~ ': y. \~~~~. . 

2. The Petition for Judicial Revlew tithe 'WeSt Virginia Division of Motor Vehicles 

decision that Petitioner is ineligible for entry into the deferral progrmn pursuant to West Virginia 

Code 17C-5-2b is appropriately before this Court. 

3, The Petitioner was initially charged with a violation of West Virgjnia Code Section 

17C-5-2(e) an December 5.2009, after which both administrative and criminal proceedings were 

initiated. 

4. The Petitioner requested an 	administrative hearing to contest the revocation 

proceedings. and said hearing was held on October 27, 2010. However, the West Virginia Division 

.of Motor Vehicles (hereinafter "DMV") did not isslle a decision at that time. nor at any time prior 
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to [he filing of the Petitioner's application to the deferral progtam under West Virginia Code 

5. OnMarch 17.2011. prior to anydecision from the DMVrelative to the administrative 

revocation proceedings, the Petitioner's pending criIDinal case based upon the December 5, 2009 

incident was' dismissed and re-rued as a criminal complmnt charging Ms. DiVita with 

non-aggravated driving under the influence of alcoh(ll in violation of W.Va. Code § 17C-5-2( d). 

6. On March 17, 2011, the Petitioner gave notice of her intent to participate 'in the 

, ' 

deferral program outlined in West Virginia Code Section 17C-S-2b and pled to the charge against 

her so that she could qualify for the program. In doing so, the Petitioner waived her right to any 

possible favorable decision that might have been issued by the DMV in the administrative 

proceeding still ~nding final decision. The Magistrate Court of Monongalia County accordlngly 

fOllTld that the Petitioner had met the criterili to be permitted into the deferral program pursuant to 

West VirgiDia Code Section 17C-5-2b. and accepted the Petitioner's application for said program, 

which it forwarded to thepMV for processing. 

7. Tn Jtme of 20 11, nearly three months after receipt of the Petitioner's application for 

the deferral program from the MQnongalia County Magistrate Court., the DMV issued a Final Order 

in the earlier ease, revoking Ms. DiVita's license and denying heradmission to th~DefemlProgram 

based on the Commissit?ner's findlng that she was charged with a violation other than one 

encompassed by subsection (d). 

8. 'The Magistrate CO'Ilrt ofMonongalia County rightfully allowed the Petitioner entry 

into the defetral program pursuant to West Vu-ginia Code Section 17C-S-2b because the P~oner 

was charged with simple ~'Ving under the influence of alcohol under West Virginia Code Section 

17C-5-2, she gave notice ofher intent to participate in said deferral program on the day that she was 
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charged, and she waived her right to contest the DMV's suspension of her license as part of her 

participation in the deferral program as mandated by West Virgirria Code Section" 17C-S-2b. 

9. The DMV did not have the authority to deny the Petitioner entry into the deferral 

program pursuant to West Virginia Code Section 17C-5-2h. 

10. The DMV did" not have the authority to impose a greater term of drivers license 

suspension upon the Petitioner than that ret forth in West Virginia Code Section 17C-S-2b. 

Based upon these finclli1gs, the Court hereby ORDERS as follows: 

1. The Respondent's Motfon /0 Dismiss and ex Parte Stay are denied. 

2. TheWest VirglniaDivision ofMotor Vehicles shall admitPetitioner into the Deferral 

Program established under W.Va Code § 17C-5-2b and shall accordingly allow the Petitioners 

participation in the Motor Vehicle Alcohol Test and Lock Program as contemplated by W. Va Code 

§ 17C-5-2b; 

3. Thetotal periodofdrivers license suspension imposed by the West VlrginiaDivision 

of Motor Vehicles shall not exceed the period set forth in W.Va Code § 17C-5-2b. specifically 

fIfteen {1S) days of license suspension followed by a period of at least one hundred and sixtY-five 

(165) days participation in the Motor Vehicle Alcohol Test and Lock Program. 

" 4. The Court notes and saves the objection of the DMV to the findings and Orders of 

this Court in this matter .. 
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It is further ORDERED that the Clerk of this Court shall provide a copy of this Order to: 

,Natalie Y. Sal, Esq.; to Janet James, Esq.• Assistant' Attomey General; to the Monongalia County 

Magistrate COUl"4 and to the West Virginia Division ofMotor Vehicles. 

ff 
ENTERED: this LJ,..:.. day ofNoyember, 2011 

~~~)4i~'dd41~M:~'~LA. 
SUSAN B. TUCKER. runGE 

.STATE OF WEST VIRGINIA 55: 

I, Jean Friend. Clerk of the Circuit Court and 
Farl\:~,1 r. ~ ....s·. ;0n~.alia County State 

Natal e J. al, Esq. SB 6 3) ai . 0'::, •.. : fl1,:l attached 
Sal S arc Culpepper Legnl Group, PLLC 
430 spruCe Street, Suite 3 
Morgantown. WV 26505 
Phone: 304-599-5291 
Fax: 304-S9~5294 
Counsel for Petitioner DiVita 

j! Order 

Agreed as to form only by: 

es, Esq. 
Assls Attomey General 
Counsel for West Virginia Division ofMotor Vehicles 

., 




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


No. ___ 


JOE E. MILLER, Commissioner, 
Division of Motor Vehicles, 

Respondent below, Petitioner, 

v. 

ELIZABETH A. DIVITA, 

Petitioner below, Respondent. 

CERTIFICATE OF SERVICE 

I, Janet E. James, Senior Assistant Attorney General, and counsel for the respondents, do 

hereby certify that the foregoing Notice ofAppeal was served upon the opposing party by depositing 

a true copy thereof, postage prepaid, in the regular course ofthe United States mail, this 16th day of 

December, 2011, addressed as follows: 

Natalie J. Sal, Esquire 

430 Spruce Street, Suite 3 

Morgantown, WV 26505 


The Honorable Jean Friend· 

Clerk of the Circuit Court 


Monongalia County Courthouse 

243 High Street 


.Morgantown, WV 26505 


Kristen S. Justice, Court Reporter 

Post Office Box 4643 


Morgantown, WV 26504 
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