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IN THE SUPREME COURT OF APPEALS OF W ST vt.&~f~~~~LS 

STATE OF WEST VIRGINIA EX REL. 
JOE E. MILLER, Commissioner, 
West Virginia DIvision of Motor Vehicles, 

Petitioner 

v. Supreme Court No. 12-1253 

HONORABLE JOSEPH C. POMPONIO, JR., 

JUDGE OF THE CIRCUIT COURT OF POCAHONTAS COUNTY; 


Respondent 


and 

ERIK T. LARSON 
Party in Interest 

SUMMARY RESPONSE OF THE RESPONDENT 
HONORABLE JOSEPH C. POMPONIO, JR. 

Comes now the Respondent, In accordance with Rule 16(h) of the West 

Virginia Revised Rules of Appellate Procedure, and responds to the above styled 

action. The Petitioner has filed a Petition for Writ of Prohibition seeking the 

Supreme Court to overrule the Circuit Court's rulIng which did not dismiss the 

administrative appeal of ErIk Larson. The Respondent respectfully states as 

follows: 
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1. 	That the Court's ruling Denying the MotIon to Dismiss and allowing the case 

to go forward does not exceed Its legitimate powers in accepting an 

untimely filed appeal and a writ of prohibition Is not proper. 

The PetItioner alleges that accepting the appeal violates WV Code §29A-S-4 

because the appeal was not filed with the Clerk of Pocahontas County, but rather 

with the Judge's office, sending a faxed copy to the clerk on the filing deadline. 

That code section does not actually clarify that the appeal must be flied with the 

clerk, but rather wIth the "circuIt court." Although the WV Rules of 

Administrative Procedure, Rule 2, does clarify that the appeaJ "is commenced by 

filing a Petition ... in the office of the circuit clerk of the circuit court," this court did 

not appear In Pocahontas County until April 26th, 2012, and failed to Instruct the 

clerk of the correct filing date. There are sound fIlIng rules to which the Court 

relied on and this Court stands by its ruling in regard to denying the Motion to 

Dismiss in order to allow a decision to be rendered on the merits of the case, so 

as to not punish the Petitioner for any errors in filing. 

Therefore, the Respondent respectfully requests that the Petitioner's Petition 

for Writ for Prohibition be Denied. 

In filing this Summary Response, respondent acknowledges that he has hereby 

waived his right to an oral argument in thIs matter. 
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Respectfully Submitted, 

., C., a~~ I-,d 

The H orable Joseph C. Pomponio, J . 
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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, 

4-
WEST 

ERIK To LARSON 
Petitioner 

Vo 12-AA-02 

JOE Eo MILLER, CHIE~ HEARING EXAMINER 
OF THE WEST VIRGINIA DIVISION OF MOTOR 
VEHICLES and OFFICE OF ADMINISTRATIVE HEARINGS 

Respondent 

ORDER REGARDING RESPONDENT'S MOTIONS TO DIS ISS 
AND PETITIONER'S MOTION ~OR STAY OF CHIEF EXAMINER 

On August 9th, 2012, this matter came before the Court for 

the Chi.ef Hearing Examiner'~ Order filed by the Petitioner. At the 

Respondent served two (2) Motions to Dismiss, and the Court hea argument 

regarding those motions. Whereupon, the Court hereby makes th following 

ruling in regard to the Responden~s Motions to Dismiss and the P tltfoner's 

Motion for Stay: 

HISTORY: 

1. 	The Petitioner appealed his Order of Revocation for the offe se of driving a 


motor vehIcle and refusing to submit to the designated seco dary chemical 


test, which was Affirmed by the Chief Hearing Examiner on arch 15th, 


2012. 


f 

i 
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2. The Petitioner flied his Administrative Appeal In Kanawha C unty on May 

1st , 2012. Upon Information and belief, the Circuit Court of anawha 

County entered an Order Granting the Respondent's Motio for Dismissal 

as Untimely on July 27Vl, 2012. 

3. 	 The Petitioner also fHed an Appeal In the Circuit Court of Po ahontas 

County, along with a Motion for Stay of the Chief Examiner' Order. The 

filing date Is at Issuel although the clerk received the filing f e and original 

petItion, and stamped the Petition filed on April 26 th, 2012. 

4. 	 At the hearing for the Motion for Stay on August 9th, 2012, t e Respondent 

flied two (2) motions: 

a. A Motion to Dismiss for Lack of JurIsdIction and Impro er Venue 

b. A Motion to Dismiss as UntImely 

5. 	 The Court gave the Petitioner time to file a Response to the espondent's 

motions, and the Petitioner filed a Response on August 17th, 2012. In his 
-------.-.---------------------------.~---.-- ----------

Response} the Petitioner requests the Court to Deny both m tions and to 

"grant him his costs incurred in his defense ofth[ese] frivol s motIons ...". 

6. The Court Informed the parties It would make a ruling regar Ing all pending 

motions. 
I· 
f 
I 
I 
I 
~ 
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STANDARD OF REVIEW 

West Virginia Code §29A·5~4(b) states: 

(b) Proceedings for review shall be Instituted by ·flling a petition, a 
the petItIoner, In either the c:;lrcuit court of Kanawha County, W 
the circuIt court of the county In which the petitioner or 
petItioners resides or does business, or with the Judge thereof in 
thirty days after the date upon w~ich such party received notice 
or decision of the agency. A copy of the petition shall be served 

591 


the election of 
st Virginia or in 
ny one of the 
acatlon, within 
the final order 

pon the agency 
and all other partIes of record by registered or certified mail, T e petition shall 
state whether the appeal is taken on questions of law or ques Ions of fact, or 
both. No appeal bond shall be required to effect any such appeal. I,t 

~West VlrgJnla Rules of AdiTllnlstratlve Procedure, Rule 2: 
J. 
t 

I 
f 
~ 

(a) Petition, _ An appeal from a state agency final order 0 decision In a 

contested case Is commenced by filing a Petition for judicial revi w In the office 

of the cIrcuIt clerk of the cIrcuIt court in which venue lies by law. Only Issues set 

forth In the petitIon or fairly comprised therein will be consider by the circuIt 
tcourt on revIew. 
{

(b) Time Jar PetitIon. _ No Petition shall be flied from a state gency decIsion I 

or final order In a contested case after the time period allow d by law. The I: 
petItIon shall be flied In the office of the circuit derk of the clrcui 

--YefH:te-"e-s-By-·~aWr W.j.tAffl~Q··Gay;. aftef-·the--petlt~9Ae.HeGet.ve&..n 

order or decision from the agency, unless otherwise provIded by la 

West VirgInia Rules of Civil ProcedUre, Rule 5(e) states: 

e) Filing with the court defined. - The filing of papers with the c 

by these rules shall be made by fIling them with the clerk of the 

note thereon the filing date, except that the Judge may permit t 

filed with the Judge, in which event the Judge shall note thereo 

and forthwith transmit them to the office of the clerk; the notatio 

court In which It. 

Ge-o-f. tl-le-f.U:\a~----~ - . 
f 
i 
i 
I 

urt as required i 
ourt, who shall Ie papers to be i 

the filing date ! 
1

by the clerk or 
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the judge of the filing date on any such paper constitutes the filin of such paper, 

and such paper then becomes a part of the record in the action w thout any order 

of the court. FIling by facsimile is permitted pursuant to th West Virginia 

We£t Virginia CircuIt Clerk Procedural Manuel, Chapter S.l{c) stat s; 

Supreme Court of Appeals Rules for Filing and Service by Facsiml e Transmission. 

Electronic filin 

Court Rule 15. 

A. 	 concerning the Motion to Dismiss for lack of JurIsdiction and Improper 


Venue 


West Virginia Code §Z9A-5-4(b) allows the Petitioner to file I 

Kanawha County or In the county where the Petitioner resides or 

The Petitioner Is a resident of Fredericksburg, Virginia. At the hea t: 

the Petitioner argued that he did do business In Pocahontas Count , West .f , 

Installed four {4} pools at Snowshoe in Pocahontas County, West V q~lnla. This 

c. A judge may accept case-Initiating documents for filing and 

date of filing on the document. (Rule 5(e), Rep). If a Judge acce 

filing, the clerk should file the case as of the date noted by the 

filing fea has not been collected ....When this situation arises, the 

the flling fee after the actual filing of the case. 

DISCUSSION 

Virginia. In the Petitioner's Response, the Petitioner asserted that 

president of larson Steel, Inc., a Virginia corporation, who installs 

hould note the 

ts the case for 

udge, even if a 

erk may collect 

} 
l 

e Is the vice f· 
1 
i, 
~ 

ools, and had 
~ 
r 

i 
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Court finds that the Petitioner does do busIness in Pocahontas Co nty of West 


Virginia, and therefore, would deny the Respondent's MotIon to D smiss for lack 


ofJurisdiction and Improper venue because the Petitioner meets t e burden of 


Jurisdiction as defined by the code for judicial review of administra Ive appeals. 


B. Concerning the Motion to DismIss as Untimely I 
f 

This motion deserves more serious consideration. It is not c ntested that I 
the Petitioner received notlce of the ruling of the chief examiner a March 17th, I 
2012, making his thirty (30) day deadlJne Monday, April 16t", 2012. The Petitioner I 

I 
~ 

fasserts that the proper filing date of the Petition In Pocahontas Co ntv is April 


13th, 2012, and attaches several exhibits to his Response, Including a fax 


transmission to the clerk. Counsel for the PetitIoner also delivered the original 
 I 
and the filing fee to this Court's office} to be filed. The faxed copy as not flied ~ 

fon April 13th, 2012, because the clerk dId not receive the filing fee, s required by I· 

I 

West VirgInia Code §59-1-11. This Court did not deliver the origina and filing fee 


to the clerk until April 26 th, 2012, a~d the clerk properly filed and p operly date 


tstamped the document at that time. l, 
I 

I 
i 
iIt Is true that the West Virginia Rules of Administrative Proc ure make 


clear that the Petition shall be flied wIth the clerk. However, West Irginla code 


Pag!! 5 of 8 

I 



the judge. 

lie this Court 

Nov. 13. 2012 1:44PM ~oca.h:nt3.5 C:)unty ClreL t Court No. 6494 P. 6 

AUG/24/2012/PRI 02:28 PM FAX No, P.006 

594 

§29A-S-4(b) does not clarify to file wIth the clerk, but rather says t e circuit court. 

And the West Virginia Rules of Civil Procedure allow for filings wit 

ThIs Court did not properly note a fjling date on the document, bu 

acknowledge that the Petition was received on April 13 tn, 2012. 

would prefer that the proper procedure for filing wIth the clerk be allowed by 

counsel, this Court will not punish the Petitioner for any errors in fling. 

Whenever pOSSible, the Court shall strive to reach deG,lsions based n the merits 

of a case, and not due to simple errors that were out of the Petitio ers control, 

Therefore, in light of these facts, this Court will allow the Petition t survive a 


Motion to DIsmiss as Untimely, 


The Court will now address the Petitioner's request that the ourt grant his 
i 

costs incurred in defense of these "frivolous" motions. Neither mo fon was I 
f 

frivolous. In regards to jurIsdiction, the Respondent had no evlden e before him 

the Petitioner had already flied In Kanawha County, and the action 

dismissed as untimely. In regards to the timeliness ofthe Petition, he 

Respondent was not aware that the Petitioner had given the docu ents to the 

Judge, even If he was put on notir;e that the Petition was to be flied Further, the 

more common and accepted practice and the proper procedure as utlined In the 

"age 6 of 8 



No, 6494 p, 7N) v, 13. 2I) 12 1: 44 PM 

AUC/24/2012/PR! 02:28 PM PAX No. P. 007 

595 

Rules of AdministratIve Procedure} Is to file with the clerk, and not the court. 

Therefore, the Respondent had sufficient grounds to file both mot ons, and there 

will be no granting of costs to the Petitioner. 

Therefore, this Court makes the following FINDINGS OF FACT AND ONCLUSIONS 

OF LAW: 

1. That the Petitioner met his burden in regards to jurisdiction or flUng In 

Pocahontas County, because he does busIness In Pocahonta County. 

t2. The proper filing date of the Petition for Appeal Is April 13''', 012. 	 i
i, 
~ 

3. 	 It Is proper for this Court to make a decision based on the m rits of this 

case. 

4. That there Is a substantial probabilIty that the appellant shal prevail upon 

the merits and the appellant will suffer Irreparable harm if t e order is not 

_______ - __0_ ~---·-----c:-sthtayed";--- - ----

I, 
tThis Court hereby ORDERS that: I 

I 
1. That the Respondent's Motion to Dismiss for l.ack of Jurlsdic Ion and 	 f 

l 
Improper Venue is hereby DENIED. 	 ~ 

2. That the Respondent's Motion to Dismiss as Untimely as DE lED. 
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3. 	 That the CircuIt Clerk Is directed to correct the filing date of he Petition for 

Appeal from April 26 th, 2012, to reflect April 13t ", 2012. 

4. 	 That the Petitioners motions for costs are hereby DENIED. 

5. 	 That the Petitioner's Motion for a Stay of the Commissioner 5 Order is 

hereby GRANTED, not to exceed one hundred and fifty (150 days. 

-.:r-
ENTERED this the 4t¥ day of August, 2012. 

Honorable Joseph C. P mponlo, Jr. 

~ 
ICll{ClJI1' ;OURT 

I 

-------~~---------------+---------

I 
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CERTIFICATE OF SERVICE 

I, Joseph C. Pomponio, Jr., Chief Judge of the Eleventh Judicial Circuit, 

do hereby certify that a true and exact copy of the Response to the Application 

for Writ of Prohibition was served upon the parties by mailing a copy of the same, 

postage prepaid, to the following on the 13th day of November, 2012: 

Elaine Skorich 
Assistant Attorney General 
DMV- Office of Attorney General 
PO Box 17220 
Charleston, West Virginia 25317 
And via fax 304-926-3498 

Jody Wooten, Jr. 
PO Box 2600 
Beckley, West Virginia 25802-2600 
And via fax 304-255-2189 

West Virginia Supreme Court of Appeals 
State Capitol 
Building 1, Room E-317 
1900 Kanawha Boulevard, East 
Charleston, West Virginia 25305 
And via fax 304-558-3815 

Joseph C. Pomponio, Jr., Chief Judge 


