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--------Case No. 


BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS 


STATE OF WEST VIRGINIA, ex reI. 

JOE E. MILLER, Commissioner, 

West Virginia Division of Motor Vehicles, 


Petitioner, 

v. 


JOSEPH C. POMPONIO, JR., Judge of the 

Circuit Court of Pocahontas County, 


Respondent, 

and 

ERIK T. LARSON, 

Party in Interest. 

VERIFIED PETITION FOR WRIT OF PROIDBITION 

Comes now Joe E. Miller (hereinafter "Petitioner"), Commissioner of the West Virginia 

Division of Motor Vehic1es (hereinafter "DMV"), by and through the undersigned counsel, and 

hereby subm,its the instant Petition for Writ of Prohibition pursuant to Revised Rule of Appellate 

Procedure 16 for the reasons that follow. (The circuit court Order is listed in the Appendix as 

Exhibit 1.) 

I. QUESTION PRESENTED 

Did the Circuit Court of Pocahontas County exceed its legitimate authority by 
accepting an administrative appeal filed more than thirty days after Respondent 
Larson received the Final Order? 

II. STATEMENT OF THE CASE 


1 
 The DMV is a state agency with responsibility for, among other things, enforcing 



statutory provisions relating to the privilege to drive a motor vehicle in West Virginia. W. Va. Code 

§§ 17A-2-1, 17B-3-1 etseq. 

2 The Commissioner of the DMV is the executive officer of the DMV. As such, the 

Commissioner is an officer of the State of West Virginia who is appointed by, and serves at the will 

and pleasure of the Governor of West Virginia. W. Va. Code § 17A-2-2. 

3 The relator, Commissioner Joe. E. Miller, appears in his official capacity as the 

executive officer of the DMV. 

4. In his official capacity, Commissioner Joe. E. Miller issued an order revoking the 

privilege ofRespondent Larson to drive in West Virginia because he was found to have driven under 

the influence of alcohol (hereinafter, "DUI.") 

5. Respondent Larson requested and was granted an administrative hearing before the 

Office of Administrative Hearings ("OAH.") 

6. The Commissioner's order of revocation was affirmed by the OAH by a Final Order 

dated March 15, 2012, and Respondent Larson received said Final Order on March 15, 2012. 

(Exhibit 1, p. 5) 

7. On April 26, 2012, the Circuit Clerk ofPocahontas County received the filing fee and 

original petition for appeal and stamped the Petition filed on April 26, 2012. (Exhibit 1, p. 2.) 

8. On May 1,2012, Respondent Larson also filed an administrative appeal in the same 

matter in Kanawha County; however, said appeal was dismissed as untimely. (Exhibit 1, p. 2.) 

9. On August 9, 2012, Petitioner filed Respondent's Motion to Dismiss as Untimely. 

(Exhibit 2.) 

10. Also on August 9, 2012, the parties appeared before Respondent Pomponio for a 
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hearing on the Motion to Stay the ChiefHearing Examiner's Order. (Exhibit 1, p. 1.) 

11. The Circuit Court of Pocahontas County also heard argument on Respondent's 

Motion to Dismiss as Untimely. (Exhibit 1, p. 1.) 

12. On August 24, 2012, Respondent Pomponio entered an Order Regarding 

Respondent's AlJotions to Dismiss and Petitioner's Motion for Stay of Chief Examiner's Order. 

(Exhibit 1.) 

III. SUMMARY OF ARGUMENT 

The extraordinary remedy ofprohibition is sought herein on the grounds that the circuit court 

of Pocahontas County has exceeded its jurisdiction in accepting an untimely filed petition for 

administrative review in the present matter which may be resolved only by issuance of a writ in the 

present case. While Judge Pomponio admits that Respondent Larson failed to timely file his appeal 

with the circuit clerk, he denied the DMV's motion to dismiss. Because this decision violates the 

clear requirements set forth in W. Va. Code § 29A-5-4(b), Judge Pomponio has exceeded his 

legitimate authority. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The DMV submits that review ofthe record should allow this Court to dispose ofthe pending 

case without either issuance of a Rule or oral argument. However, if this Court schedules oral 

argument, the DMV submits that the argument should proceed under Rule 19. 

V. ARGUMENT 

1. Prohibition is the Only Remedy to Correct a Clear Legal Error. 

Pursuant to W. Va. Code §53-1-1, a "writ of prohibition shall lie as a matter of right in all 

cases of usurpation and abuse ofpower, which the inferior court has no jurisdiction of the subject 
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matter in controversy, or, having such jurisdiction, exceeds its legitimate powers." In that regard, 

a writ ofprohibition shall lie as a matter of right in all cases ofusurpation and abuse ofpower, when 

the inferior court, although having jurisdiction, exceeds its legitimate powers. See, State ex el. 

Abraham Line. Corp. v. Bedell, 216 W. Va. 99, 602 S.E.2d 542 (2004). 

In the instant matter, Judge Pomponio exceeded any legitimate power not dismissing an 

untimely filed petition for administrative review in violation of the clear requirements set forth in 

W. Va. Code § 29A-5-4(b). In the matter sub judice, there is no other remedy available because the 

Order is not a final, appealable order. In that regard, immediate relief from this Court is necessary 

to prevent further litigation of a matter over which the circuit court has no jurisdiction .. 

2. 	 The Circuit Court of Pocahontas County exceeded its legitimate authority by accepting 
Respondent Larson's administrative appeal which was fIled more than thirty days after 
receipt of the Final Order. 

Judge Pomponio's Order was improperly granted, in violationofW. Va. Code §29A-5-4(b), 

which provides that a petition for judicial review must be filed "within thirty days after the date·upon 

which such party received notice of the final order or decision." Judge Pomponio's Order also 

violates Rule 2(b) ofthe W. Va. Rules of Procedure for Administrative Appeals which states that 

the "petition shall be filed in the office of the circuit clerk ofthe circuit court in which venue lies by 

law, within thirty days after the petitioner receives notice of the final order or decision from the 

agency, unless otherwise provided by law." 

Regarding the issue of untimeliness, Judge Pomponio's Order stated the following: 

It is not contested that the Petitioner [Larson] received notice of the ruling of the 
chief examiner on March 17th, 2012, making his thirty (30) day deadline Monday, 
Apri116th,2012. The Petitioner asserts that the proper filing date of the Petition in 
Pocahontas County is April 13th, 2012, and attaches several exhibits to his Response, 
including a fax transmission to the clerk. Counsel for the Petitioner also delivered 

) 

4 




the original and the filing fee to this Court's office, to be filed. The faxed copy was 
not filed on April 13th , 2012, because the clerk did not receive the filing fee, as 
required by West Virginia Code § 59-1-11. This Court did not deliver the original 
and filing fee to tht;': clerk until April 26th, 2012, and the clerk properly filed and 
properly date stamped the document at that time. 

It is true the West Virginia Rules ofAdministrative Procedure make clear that 
the Petition shall be filed with the clerk. However, West Virginia code § 29A-5-4(b) 
does not clarify to file with the clerk, but rather says the circuit court. And the West 
Virginia Rules ofCivil Procedure allow for filings with the judge. This Court did not 
properly note a filing date on the document, but does acknowledge that the Petition 
was received on April 13th, 2012. While this Court would prefer that the proper 
procedure for filing with the clerk be followed by counsel, this Court will not punish 
the Petitioner for any errors in filing. Whenever possible, this Court shall strive to 
reach decisions based on the merits of a case, and not due to simple errors that were 
out ofthe Petitioner's control. Therefore, in light ofthese facts, this Court will allow 
the Petition to survive a Motion to Dismiss as Untimely. 

[Emphasis added.] 

In his Order, Judge Pomponio acknowledged the proper procedure for filing an 

administrative appeal: within thirty days of receiving the order below, one must present the petition 

and the filing fee to the circuit clerk whereupon the circuit clerk time-stamps and files the document. 

Incredulously, however, Judge Pomponio disregarded all "proper" procedure and permitted 

Respondent Larson's late filing. West Virginia Code § 29A-5-4(b) and Rule 2(b) of the W. Va. 

Rules ofProcedure for Administrative Appeals are clear on their face and require no interpretation. 

Administrative appeals must be filed within thirty days of receipt of the order. Filing must be 

completed with the circuit clerk, and the filing fee must be paid to the clerk. 

This issue has been well settled by this Court. 

The appropriate procedure for a petition for appeal to this Court to be timely 
presented, under W. Va. Code [§] 56-5-2 [2002] and Rule 3 ofthe Rules ofAppellate 
Procedure [2007], requires the petition to be filed with the clerk of the circuit court 
where the judgment, decree or order being appealed was entered within four months 
of the entry ofjudgment...Syllabus point 1, in part, Coonrod v. Clark, 189 W. Va. 
669,434 S.E.2d 29 (1993). 

5 



[Emphasis added.] Syl. Pt. 2, Moten v. Stump, 220 W. Va. 652, 648 S.E.2d 639 (2007). 

Because the petition for appeal was not filed with the clerk below, this matter must be 

dismissed. "'When an appeal has been granted and it appears from the face of the record that it was 

improvidently awarded, the case will be dismissed.' Syllabus, Angelo v. Rodman Trust, 161 W. Va. 

408,244 S.E.2d 321 (1978)." See also, Syl. Pt. 3, lIdoten v. Stump, 220 W. Va. 652,648 S.E.2d 639 

(2007). 

In the case of Guido v. Guido, 222 W. Va. 528,667 S.E.2d 867 (2008), this Court held that 

the appellant's failure to follow the statute's mandatory service requirements is ajurisdictional bar 

to the circuit court's hearing the case: 

Applying the clear and unambiguous language ofW. Va. Code § 51-2A-11(b)tothe 
facts on record before us, it is evident that the Appellant did not comply with the 
requirements of the statute because service of a copy of the Appellant's petition for 
appeal on Kendra Guido (now Gray) and the BCSE was mandatory. Failure to 
comply with the statute's mandatory procedure is fatal to an appeal and deprives the 
circuit court of jurisdiction. Accordingly, because the circuit court was without 
jurisdiction to proceed to the merits of the case, we find that his petition for appeal 
was properly denied. 

Although Guido was a family court matter, the relevant statute is substantially similar to W. Va. 

Code § 29A-5-4 which governs the present action. 

The principle oftimeliness requirements, which are set by the Legislature in statute, cannot 

be waived by the courts, is set forth in West Virginia Dept. ofEnergy v. Habet Min. and Canst. Co., 

178 W. Va. 262, 358 S.E.2d 823 (1987), in which this Court held: 

In the present case, the legislature clearly intended to require that a petition for a writ 
ofcertiorari from a circuit court's order under the West Virginia Mine Laws be made 
within sixty days ofthe fmal order. Permitting the state in this case to file its petition 
six months out of time would exceed even the most liberal concepts of legitimate 
latitude in procedural law. Accordingly, we grant Hobet's motion to dismiss the 
State's petition for writ of certiorari. 
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178 W. Va. 265, 358 S.E.2d 826. Indeed, this Court held in Habet that it is a violation ofseparation 

of powers for a court to override the legislatively-mandated time frames. 

In Wright v. Myers, 215 W. Va. 162,597 S.E.2d 295 (2004) (per curiam) this Court held: 

Typically, we have held that statutes of limitations impose very strict temporal 
requirements within which a cause of action must be initiated. See, e.g., Syl. pt. 2, 
Perdue v. Hess, 199 W. Va. 299,484 S.E.2d 182 (1997) ("The ultimate purpose of 
statutes of limitations is to require the institution of a cause of action within a 
reasonable time."); Syl. pt. 1, in part, Stevens v. Saunders, 159 W. Va. 179,220 
S.E.2d 887 (1975) ("Statutes of limitation are statutes of repose and the legislative 
purpose is to compel the exercise of a right of action within a reasonable time[.]"), 
superseded by statute on other grounds as stated in Frantz v. Palmer, 211 W. Va. 
188, 564 S .E.2d 398 (200 1). Failure to file a lawsuit within such time periods 
usually results in the dismissal of the action as having been untimely filed. 

215 W. Va. 164,597 S.E.2d 297. See also, Croninv. Bartlett, 196 W. Va. 324, 326,472 S.E.2d409, 

411 (1996) (per curiam) ("Consequently, the appeal period, which the appellants did not seek to 

extend within the requirements ofW. Va. R.App.P.3(a), expired on May 17, 1995, and the petition 

for appeal filed in the office of the Clerk of the Circuit Court ofRitchie County on May 25,2005, 

was untimely"). 

Additionally, this Court has also affirmed the importance of time frames in the context of 

appeals from decisions of the Human Rights commission: "To allow an individual simply to file a 

claim in an untimely manner with the Human Rights Commission and hold that the untimely filing, 

in the absence of waiver or estoppel, would allow him all the benefit of the Human Rights Act, 

would render the one hundred and eighty day limitation period established by the Legislature in W. 

Va. Code, § 5-11-10, utterly meaningless." McCourtv. Oneida Coal Co., Inc., 188 W. Va. 647,654, 

425 S.E.2d 602,609 (1992); "[W]e must conclude that Mr. Naylor had unequivocal notice of his 

dismissal in October, 1984, and that the limitations period began to run at that time. Accordingly, 
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we conclude that the complaint, filed some nine months later, was not timely." Naylor v. West 

Virginia Human Rights Com 'n, 180 W. Va. 634,637,378 S.E.2d 843, 846 (1989) (per curiam). 

In the present case, the Petition was not filed until April 26, 2012, some forty (40) days after 

receipt of the final order by Respondent Larson; therefore, the circuit court below exceeded its 

jurisdiction in accepting the Petition. 

3. This Court must address the issues herein as they are subject to be oft repeated. 

Even if the circuit court issues an amended order after the filing of this instant matter, this 

Court must still review and determine the issues presented because the potential remains that this 

type ofjudicial interpretation will be repeated throughout the State of West Virginia. As this Court 

has previously determined, "[a] case is not rendered moot even though a party to the litigation has 

had a change in status such that he no longer has a legally cognizable interest in the litigation or the 

issues have lost their adversarial vitality, if such issues are capable of repetition and yet will evade 

review." Syi. pt. 1, State ex reI. MCH v. Kinder, 173 W. Va. 387, 317 S.E.2d 150 (1984). See 

also, Wooten v. Coulson, 226 W. Va. 508, 703 S.E.2d 280 (2010). 

Petitioner issues approximately 10,000 DUI license revocation orders each year, 2500 of 

which are appealed administratively. Approximately 130 of those revocations are eventually 

appealed to the circuit courts of this state. Because there are 55 different jurisdictions interpreting 

the administrative statutes and procedural rules, there is a possibility for 55 different interpretations; 

therefore, the matter will continue to be repeated as other drivers filed administrative appeals. 

VII. CONCLUSION 

For the reasons listed above, Petitioner prays that this Court grant Petitioner's Verified 

Petition for Writ ofProhibition and overrule the Order Regarding Respondent's Motions to Dismiss 
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and Petitioner's Motion for Stay ofChiefExaminer's Order. 

DARRELL V. McGRAW, JR. 
ATTORNEY GENERAL 

\ , 
tQ;.>"Nr d.~Q'U~ 
Elaine L. Skorich, WVSB # 8097 
Assistant Attorney General 

DMV - Office of the Attorney General 

P.O. Box 17220 
Charleston, WV 25317-0010 

Telephone: (304) 926-3874 
Telefax: (304) 926-3498 

Elaine.L.Skorich@wv.gov 
Counsel for Petitioner 

Respectfully submitted, 

JOE E. MILLER, Commissioner, 

Division of Motor Vehicles, 

By Counsel, 
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--------Case No. 

BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS 


STATE OF WEST VIRGINIA, ex reI. 


JOE E. MILLER, Commissioner, 


West Virginia Division of Motor Vehicles, 


Petitioner, 

v. 


JOSEPH C. POMPONIO, JR., Judge of the 


Circuit Court of Pocahontas County, 


Respondent, 

and 

ERIK T. LARSON, 

Party in Interest. 

VIII. VERIFICATION 

STATE OF WEST VIRGINIA 

COUNTY OF KANAWHA 

In accordance with the requirements of W. Va. Code § 53-1-3, the undersigned hereby 

verifies that the foregoing Petition constitutes a fair and correct statement ofthe proceedings in the 

civil action identified in this Petition, based upon his information and belief. 
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West Virginia Division of Motor Vehicles 

Subscribed and sworn before me this df tty of October, 2012. 

My commission expires on: 11/, (//) p~F ~ 
~ Notary Public 

~--~~-----~~----~~~~~-----I i ~1~1!''' §/!~16IAL SEAL -----1 
I 4,';,....~~'<:\ NOTARY PUBLIC I 
l!( .,1;., ~.\ STATE OF WEST VIRGINIA I 
! :;;"» I{j SELINA E. CUNNINGHAM I 
1. ':~-.:.~"'! \W At10mey General's Office I 
I 'b. • - '.,)" State. Capitol, Bldg. 1, Rm. W-435 I
I 

o

'., ...", .' , Charleston, WV 25305 I 
L ._ .. _....._ lAy Commission Expires Nov. 15, 2015 I 

~.- .... _._" '.-'-"-"" ,-.--_.-._-----!~-

11 




--------Case No. 
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STATE OF WEST VIRGINIA, ex reI. 


JOE E. MILLER, Commissioner, 


West Virginia Division of Motor Vehicles, 


Petitioner, 

v. 


JOSEPH C. POMPONIO, JR., Judge of the 


Circuit Court of Pocahontas County, 


Respondent, 

and 

ERIK T. LARSON, 

Party in Interest. 

IX. CERTIFICATE OF SERVICE 

I, Elaine L. Skorich, Assistant Attorney General, do hereby certify that the foregoing 

(( Verified Petition for Writ ofProhibition" was served upon the following by depositing a true copy' 

thereof, postage prepaid, in the regular course of the United States mail, this a~ of October 

2012, addressed as follows: 

The Honorable Joseph C. Pomponio, Jr., Judge 

Greenbrier County Circuit Court 

P. O. Box 751 


Lewisburg, VfV24901 
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John D. Wooton, Jr., Esquire 

Post Office Box 2600 


Beckley, WV 25802-2600 


Elaine L. Skorich 
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