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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
. 9 4
JERRY LEE RHODES and . | DIZRER 27 PH 1:24
BONNIE M. COCHRAN , ' . CATHY S. 62 00, DLk ,
: ) A « KANAWHA COUNTY CNiCUIT COURT

pfa;,,ﬁﬁ;,.‘__~ - ‘©%

CIVIL ACT]O@@; 10-C-592
JUDGE JAMESTC. STUCKY

HARTFORD FIRE INSURANCE COMPANY,
Defendant.
ORDER GRANTING PLAINTIFFS® -

MOTION FOR SUMMARY JUDGMENT REGARDING
HARTFORD FIRE INSURANCE COMPANY BOND

The court has before it a motion for surﬁmary judgment filed by the plaintiffs
‘herein, Jerry Lee Rhodes and Bonnie M. Cochhn. The motion addresses the plaintiffs’
claim against the defegdanf, Harford Fire Insurance Company (hereaﬁer *Hartford™).
The issues have been fully bnefed On March 7, 2012, all of the parties appeared, by
their respec’nve counsel for a heanng at which the court entertalned oral - argument -
Upon consideration of all of the foregoing, the_ plalntlﬁs’ motion is hereby GRANTED.
The-ceurt' gow enters.‘the folioWing o.rder éeﬁing fo"rth_bﬁndirigs of fact and{conciusiohs of
law: |

Fmqus of Fact

1. ~ Equity. South Mortgage LLC (“Equ:ty") was a res:dentxal mortgage ‘broker who

. obtained a license to c_onduct a mortgage brokering business in the State«of West

Virginia. .

.-2. To ,obt_ain— this license, E:quity purchesed 'a. 'bond,. -i.e., Bond No.



'83BSBCGF8676, from the defendant, Hartford Fire Insurance Company (hereinafter

“Hartford”)
3. . The bond guaranteed payment up to $50 OOO of any judgment entered

against Equrty arising from mrsconduct in violation of Article 17, Chapter 31 of the

 West Virginia Code.
4. Specifically, the bond provides:.

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH THAT,‘
WHEREAS, the above bound principal [Eqmty] in pursuance of the
provisions of Article 17, Chapter 31, of the Code of West Virginia, as
amended, (hereinafter the “Act”) has obtained, or is about to obtain, from the
Commissioner of Banking of the State of West Virginia, a license to conduct a

Mortgage Lender business.

NOW, THEREFORE, if the said principal. [Equity] shall conform to and abide
by the provisions of said Act and of all rules and orders lawfully made or
issued by the Commissioner of Banking thereunder, and shall pay to the-
State and shall pay to any such person or persons properly designated by the
State any and all moneys that may be come due or owing to the State or to
such person or persons from said obligor in a suit brought by the Commission
on their behalf under and by virtue of the provisions of said Act, then this
obligation shall be void, otherwise it shall remain in full force and effect.- If
any person shall be aggrieved by the misconduct of the principal, he may
upon recovering judgment against such principal issue execution of such
_ judgment and maintain an action upon the bond of the principal in any court
having jurisdiction of the amount ctalmed provided the Commissioner of

Banking assents thereto.
5. West Virginia Codeé § 31-17-17(c) specifically authorizes a borrower of ‘a
residential mortgage loan transaction made in violation of the provisions of Article
- 17, Chapter 31 of the West Virginia Code to bring an action for damages in a c'ircutt
court having jurisdiction'.1 .

6. The plaintiffs filed a complaint in the Circuit Court of Putnam County against -

1 W Va. Code '§ 31-17-17 (c) provides; “Any residential mortgage .loan transactton in
violation of this article shall be subject to ‘an: action, which may be brought in a. dircuit court
having jurisdiction, by the borrower seeking damages, reasonabie attornéys fees and costs.” -

o


http:Chapter.31

Equity, among others, seeking damages for Equity’s conduct with regard to

" arranging and fi nancmg a home lmprovement loan.

7. It'was alleged in the: complalnt that Equrty obtained an inflated appraisal of

the.home and, m fact that the home had no market value. lt was further alleged that

Equity misrepresented critical facts in wntmg the loan and engaged in other

improper, predatory lending. practices. These wrongful acis and omissions, as

-speciﬁcany.alleged therein, constitute violations of Chapter 31, Article. 17 of the' West

»

_ Virginia Code.

8. Equity failed to answer or oiherwise respond to the plaintiffs’ complaint.
Thereatfter, the. plaintiﬁs moved for defadltjudgi'nent | |

9. On October 14, 2008 judgment was entered against Equity in the amount of
$50,000, plus interest. Equnty has failed to sa’usfy that judgment.

.10. ) The plaintiffs presented a claim to Hartford for payment under the bond it
. issued to Equity. However, Hartford refused to pay the same.

1‘!.. On March 29, 2010, the plaintiifs filed this complaint directly agaihst Harh‘ord

seekmg to recover the full amount of the judgment recovered against Equity, i.e.,

$50 0o0Q.
12.° On August 4, 201 0, the ‘plaintiﬁ‘s reached a settlement with some of the

. remaining tortfeasors in the underlying case. Thus, the settlement was reached over
19-months after the default judgment was entered against Equity. The amount of the
- settlement was influenced, at least in part, by the existence of the de_faxultjudgm'ent.

Conclusions of -Law

1_.' Interpreta’mon of a contract, such as the bond issued by the defendant,

‘Hartford is a questlon of law. See, e.g. Syl. Pt. 2, in part, R/ﬁ‘e v. Home Flnders



Assocs., Inc., 205 W:\[a: 216, 517 S.E.2d 313 (1-999) ’(“[t.]he interpretation of a'n
| insurance .t:ontract, i‘noluding the quesﬁbn of yvhether the contract is ambiguous, is a
legal ‘detenninafion e E
2. A motlon for summary judgment should be granted where “it ‘is clear that
there.xs no genume lssue of fact to be tried and inquiry concemlng the facts lS not
. desirable to clarify the apphcatlon of the law Syl. Pt 3, Aetna Casualty & Surety
Co. v. Federal lns Co of New York, 148 W.Va. 160 133 S.E.2d 770 (1 963)
Where, as. here, the only issue to be determined' is an issue of law, summary
Judgment is appropnate | | -
3. Any bond issued pursuant to the requrrements of W. Va ‘Code § 31-174 is _
available to satisfy the enforcement of the plainﬁﬁs’ rights as-conferred by W. Va. -
Code 31-17-17(c) and W. Va. Code 31-17-18(b). |

4. West Virginia strictly construes the obligations under avb'o'nd against the
surety. Elkins. Manor Associates'v. Eleanor Concrete Works, Inc., 183 W.Va. 501,
’508,- 396 S.E.2d 483, 470 (1 990) (where “the surety is a corporation and supplies
bonds for a consideration, the courts will construe the obligaiions of the .bond most
strongly against ‘the surety ™); City of Mullens v. Davrdson 133 WVa 557 566 57
S. E.2d 1 7 (1949) ( [Als a bond executed by a surety for compensatlon is usually
expressed .m terms prescribed by the surety, it will for that-z,_reason be strictly
construed in favor of rhe obligee.”™). | | -_ » |
5. Under'the plain language of the bond the only cOndifion that must be met by
the plamhffs is a Judgment agamst the pnncrpal Equrty mvolvmg conduct V|olat|ng
the provrs:ons of Article 17, Chapter 31 of the West \flrglnla Code

6. Even though Hartford argues now that the plaintiffs were requrred fo prowde :



notice and an opportunity to :defend the underiyin‘.g case against Equity, the court
conciudes:, _this‘ is inconsistent With ‘Hartford’s a.rgument in Sz‘ayer'v.' Litton Loan
Seri/icing, LP, Civil Action No_.' 08-C-3157. In Sz‘eyer, Harford ar‘gued' that the plaintiff
had no standing to.sue' on the bond_. until he iirst obtained'-a judgment against the ‘

principai."

7. From all of the foregoing the ‘court-conciudes that the bond issued by the
defendant Hartford is clearly. a judgment bond. h |
8. Under West Virginia law, a surety on a judgment bond is conciusrveiy '
obligated to pay any judgment rendered against the pnnczpai State VS. Myers 74
W.Va. 488, 82 S.E. 270 (1914).

9. The law does not distinguish between a default judgment and a judgjment on
the merits when determining alsuretYS payment obligations under a'judgment bond.
"10. A default judgment is just as binding upon a surety issuing a judgment bo-nd
as it is upon a surety yirhere judgment arises frorn an adjudication on the merits.
Axess Intern., l_td. v. Intercargo Ins. Co. 183 F.3d 835, 940 (Sth Cir. 1999); Southem
Ins. Co.-i/.gADESA' Ausﬁn, 239 S.W:Bd 423, 427 (Tex. Ct. App. 2007) ("When a
surety has contracted to be bound ‘by a particular judgment that may be rendered
against the principal, the judgment iS conciusive«against th.e surety even\if the surety
| was not al party to the suit where the judgment was obtained. Also, a surety on a,
judg'_rnent..bond is bound hy"' a defauit judgment against the:principai even i th-e. '
: surety did not have notice of the prior suit \ag.ain‘st the principal. A defauit judgrnent
aéainst the pn’ncioai is oonoiusive of the surety'e liability, unless' there is ev'idence of
fraud coiiusxon or that the default judgment altered the terms of the bond. " (internal

citations omrtted) Oid Republlc Sur. Co 172 S W3d at 214, ([i]f the bond isa ’
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judgment bond, . . . a surety is bound by the default judgment against the pn'nbipat

even if the s.urety_did not have notice of the. prior suit against the. pn’ncipa! a‘osent

proof of collusion or traud."); F_irst /.Vfobile Home Cofp. V. Lrii‘le, 2§8 So.2d 676 682-

83~(Miss 1974) (Al default judgment against a principal is conctustve against his '

surety unless it is shown that the default Judgment was obtamed through consent of
the debtor, or collusron soastobea fraud upon the nghts of the surety ).

A 11. With respect fo Hartford’s argument that it is entitled to a dollar-for-dollar setoff
for any settlement funds paid by other parties, the court concludes that.Board of
Education of McDowell Couh_ty vs. Zando, Martin & Milstead, 182 W.Va. 597, 390 |
S.E.2d 796 (1990) is controlling..

12. ~ West \frglma law does not permrt setoffs against judgments. tnstead under‘_
Zando, the right to a setoff onty applies to verdlcts Specn" cally, Zando provides that a
_setoff may only be performed after a verdict is returned and before a judgment is
entered.

13. The judgrnent here against Equity is a valid, final, enforceable judgment. |t is”

fully enforceable against the defendant, Equity—and, accordingly, it is fully enforceabie

against Hartford as surety 7

14. . 'With respect to Hartford‘s argument that consent from the banking
commlssroner is a condxtlon precedent to any proceedlng on the bond, the court

conctudes that such consent was, in fact obtaxned '

15. " The ptarntrffs produced a Ietter dated November 17, 2011 wheretn the bankrng
commissioner formally ad_vrsed that he consented to‘the plamtn‘fs “ﬁtrng...a clalrn
against the surety bond that was in effect- at the time the incidents giving rise to

, plaintiffs’ causes-of act_ion against [EquitY] ‘occurred.” Hartford produced no proof to the



' contrary. _
16. Thué,“to the extent };dnsent is required, the plaintiffs obtained consent frorm the
appropriate governmental authority.

~ For the reasons recited herein, the plaintiffs’ motion for summary judgment is

hereby GRANTED. -

It is accordingly _ORDERED, ADJUDGED, and DECREED that judgment be
entfa,red in favor of the plaintiffs, Jen}y Lee Rhodes and Bonnie M. Cochran, and
. against the aefendant, Harford Fire Insurance Company, in the an‘iéhnt of $50,000,
iogéther with prejudgfrient interest at the statutory rate ‘frpm chober 14, 2008 to the
date hereof, and postjudgment inter-est at the statutory rate from the date hereof until
fully satisfied. -

The objections of all parties to all adverse rulings are hereby p-reser\(ed. Itis

s} ORDE‘RED
Enter this Order the 26‘“ day of March 2012.

Om@/iﬁ@éw

" Jagnes C. Stucky, Judge
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