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COMES NOW the Appellant, Charles Edward Bruffey, by counsel Nicholas T. James, 

pursuant to Rule 10(g) and accordingly replies to Respondent's Summary Response. 

A. 

The Respondent argues that the record does not support the Petitioner's assertion that the 

prosecution improperly commented and solicited testimony on Petitioner's pre-trial silence. It is 

important to note that the Respondent does not acknowledge or address the statement made by 

the State in its opening statement in its summary response, in which the State argued, "[o]n 

another occasion, after another Miranda warning was given, Sergeant Droppleman also was told 

by Mr. Bruffey, ... I think I should wait to talk to you about this." September 26,2011 Trial 

Transcript, p 59, Paragraph 16. Furthermore, in direct response to the prosecutor asking "did Mr. 

Bruffey make any statement to you on that occasion after being advised of his rights?, Sgt. 

Droppleman stated ... "he didn't want to sign a waiver. He didn't want to waive his rights 

and provide a written statement to me at that time." September 26,2011 Trial Transcript, p. 

217, Paragraph 23 Petitioner cannot reasonably conceive how the Respondent can argue that the 

record does not support the Petitioner's assertion that the prosecuting attorney not only 

commented, but also solicited testimony on Petitioner's pre-trial silence. Petitioner submits that 

the record is absolutely clear that the State did in fact comment and solicit testimony on 

Petitioner's pre-trial silence during opening statements and during direct examination with Sgt. 

Droppleman. 

Respondent next argues that this Court should not review Petitioner's first assignment of 

error due to the fact that trial counsel failed to raise an objection. Petitioner submits that failure 

by trial counsel to object was not only reversible error, it was plain error. The Supreme Court of 

the United States has defined plain error as follows, to-wit; 1) an error; 2) that is plain; 3) that 



affects substantial rights; and 4) seriously affects the fairness, integrity, or public reputation of 

the judicial proceeding. United States v. Olano, 507 U.S. 725 (1993) Rule 52(b) of the West 

Virginia Rules of Criminal Procedure states "plain errors or defects affecting substantial rights 

may be noticed although they were not brought to the attention of the court." Rule 52(b) and the 

applicable case law provide this Court a limited power to correct errors that were forfeited 

because not timely raised below. 

The failure of trial counsel to timely object to the state commenting on Petitioner's pre

trial silence is plain error. Doyle, Boyd, and Miranda make it is clear that Petitioner's pre-trial 

silence cannot even be commented on, let alone attacked during the opening statement and 

testimony during the State's case in chief. The error committed affects such a substantial right of 

the Petitioner as to constitute plain error as contemplated by the Supreme Court of the United 

States and this Court. 

B. 

The Respondent argues that the evidence of a second uncharged bank robbery was 

permissible under Rule 404(b). In support thereof, Respondent cites to the case ofState v. 

Johnson, which was decided in 1928 and contained in a one page opinion. The Johnson case is 

not controlling. In determining whether 404(b) evidence is properly admitted, this Court is 

bound by the test set forth in State v. McGinnis. As stated in great detail in Petitioner's Brief, the 

Court simply failed to conduct a proper and meaningful McGinnis Hearing. The State made 

mere proffers ofevidence. In McDaniel, one of the leading cases on 404(b) evidence decided 

after McGinnis, an in camera hearing was held and witnesses actually testified. State v. 

McDaniel, 211 W.Va. 9 (2001) In the case sub judice, not one witness was called to testify at 

the 404(b) evidence hearing, no affidavits were submitted, and no stipulations were entered into 



by the parties. Consequently, the trial court could not have determined that there was clear and 

convincing evidence to support a reasonable conclusion that the second bank robbery was 

committed by the Petitioner. Furthermore, without the presentation of any evidence, the trial 

court could not have carefully considered and balanced the probative value of the evidence 

against its prejudicial effect and whether the second robbery was so similar as to support the 

State's position that it establishes a common scheme, plan, and identity of the defendant. The 

404(b) evidence hearing was so short that it only consists of approximately four (4) double 

spaced transcript pages. June 28, 2011 404(b) Evidence Hearing Transcript, p. 3 paragraph 16

p.7, paragraph 17 As eloquently stated in State v. Dolin and directly on point to the case sub 

judice, 

the trial court did hold an in camera hearing prior to trial to consider 
the admissibility of the collateral crime evidence. However, at the hearing, 
the specific collateral sexual offenses the State planned to present at trial 
and the possible applicable exceptions were simply discussed in general 
terms. The in camera hearing is rendered meaningless if a trial court is not 
informed specifically ofthe detail surrounding each collateral offense and is 
not informed ofwhich exception is applicable. A trial court needs such 
information so that it can examine the similarities and differences between the 
collateral offenses and the present offense and can apply the balancing test to 
determine whether the probative value outweighs the prejudicial effect of such 
evidence. 

With that said, Petitioner feels it is important to note that the State is not moving to introduce 

evidence of the first robbery against the Petitioner in his upcoming trial for the second robbery. 

As in McGinnis, perhaps the State now realizes that it spent a substantial portion ofthe trial 

discussing collateral crimes. 

c. 

The State should have called John Brown to testify at trial. Mr. Brown was an available 

witness who lives in the area and could have easily been subpoenaed to Court. Mr. Brown's 



statement goes beyond "simply part of the res gestae." Sgt. Droppleman testified that John 

Brown observed Petitioner's vehicle at a nearby restaurant two days before the second robbery. 

Mr. Brown's statement was used as inculpatory evidence to suggest that Mr. Bruffey committed 

the second robbery. Unfortunately, Petitioner did not have an opportunity to question Mr. 

Brown about his observations, which was a clear denial of Petitioner's Sixth Amendment right to 

confrontation. In order to correctly apply the Crawford analysis, this Court must first consider 

whether the evidence is admissible under the rules ofevidence and then whether it is testimonial, 

thus requiring the declarant to be made available for cross-examination. Crawford, 541 U.S. 36, 

60-61 (2004) Since Mr. Brown's statement is testimonial, the res gestae exception to the 

hearsay rule is insufficient. Id The Respondent's argument that Mr. Brown's statement to Sgt. 

Droppleman was "simply part of the res gestae" does not suffice to trump Petitioner's 

constitutional right to Confrontation as set forth in Crawford since it is clear that Mr. Brown's 

statement was testimonial for the reasons set forth in Petitioner's brief. 

D. 

Petitioner submits it was error for the trial court to find probable cause to support the 

search warrant and relies on the reasons set forth in Petitioner's brief. 

WHEREFORE, for all the reasons set forth above and in the Petitioner's Brief, this 

Honorable Court should grant the relief previously prayed for. 
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