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RESPONSE TO ASSIGNMENTS OF ERROR 


Response to Assignment of Error No.1: 

The trial court properly applied W.Va. Code 45-1-3 and the general rules of 

construction when it concluded that the mortgage lender bond issued by the defendant, 

Hartford, was a judgment bond. 

Response to ASSignment of Error No.2: 

The trial court was right in concluding that the plaintiffs had satisfied the condition 

of the bond by obtaining a default judgment against the mortgage lender and, therefore, 

that the plaintiffs were entitled to judgment against the defendant, Hartford. 
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STATEMENT OF THE CASE 


This is an appeal of a summary judgment entered against the defendant, Hartford 

Fire Insurance Company ("Hartford''), on a bond issued to a mortgage lender pursuant to 

W.Va. Code 31-17-4. 

The Legislature enacted Chapter 31, Article 17 of the West Virginia Code as part of 

an overall effort to regulate mortgage lending and brokering. All businesses desiring to 

engage in mortgage lending in the State of West Virginia are required to obtain a bond 

"for the benefit of consumers./I The bond must be "in a form and with conditions as the 

commissioner [of banking] may prescribe./I The amount of the bond ranges from $50,000 

to $100,000 depending on the volume of loans originated in West Virginia. W.Va. Code 

31-17-4(f)(3). 

Calusa Investments, LLC ("Calusa'') was a mortgage lender headquartered in 

Herndon, Virginia. A4. The defendantl Hartford, issued a mortgage lender bond to Calusa 

in the principal amount of $100,OOO-indicating that Calusa originated over $10,000,000 in 

loans annually in the West Virginia market. The bond provided that if Cal usa engaged in 

misconduct violating Chapter 31, Article 17, then, upon recovering a judgment against 

Calusa, anyone aggrieved by the misconduct could "maintain an action upon the bond ... in 

any court having jurisdiction of the amount claimed./I App60.1 The relevant text reads: 

lAs Hartford notes, an unsigned copy of the bond appears in the record. The parties stipulate 
that the actual, signed bond contains identical language. 
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THE CONDmON OF THE ABOVE OBLIGATION IS SUCH 
THAT, WHEREAS, the above bound principal [CalusaJ, in 
pursuance of the provisions of Article 17, Chapter 31, of the 
Code of West Virginia, as amended, (hereinafter the "Act'') has 
obtained, or is about to obtain, from the Commissioner of 
Banking of the State of West Virginia, a license to conduct a 
Mortgage Lender business. 

NOW, THEREFORE, if the said principal CALUSA 
INVESTMENTS, LLC shall conform to and abide by the 
provisions of said Act and of all rules and orders lawfully made 
or issued by the Commissioner of Banking thereunder, and 
shall pay to the State and shall pay to any such person or 
persons properly designated by the State any and all moneys 
that may be come due or owing to the State or to such person 
or persons from said obligor in a suit brought by the 
Commission on their behalf under and by virtue of the 
provisions of said Act, then this obligation shall be void, 
otherwise it shall remain in full force and effect. Ifanyperson 
shall be aggrieved by the misconduct of the principal, he may 
upon recovering judgement [sic} against such principal issue 
execution of such judgement [sic} and maintain an action 
upon the bond of the principal in any court having jurisdiction 
ofthe amount claimed, provided the Commissioner of Banking 
assents thereto. (emphasis added) 

The plaintiffs, Micah A. Curtis and his wife, Angela, reside in Ravenswood, West 

Virginia. In March, 2006, the plaintiffs had two mortgages covering their Ravenswood 

home. Each of them had an interest rate under 7%. Calusa approached the plaintiffs and 

made a series of misrepresentations to induce them into accepting an unaffordable loan at 

a much higher rate-Le., 10.48%. AppS. The plaintiffs then sued Calusa, among others, 

seeking legal and equitable relief. It was alleged in the plaintiffs' complaint that Calusa 

misrepresented the loan terms, particularly the plaintiffs' ability to refinance the loan at a 

lower interest rate after six months. Calusa also misrepresented the plaintiffs' income 
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without their knowledge or consent and resorted to high-pressure sales tactics. App5-6. 

All of this conduct, as alleged, constituted violations of Chapter 31, Article 17 of the West 

Virginia Code. 

Calusa failed to answer the plaintiffs' complaint. Accordingly, the plaintiffs filed a 

motion for default judgment, including an. affidavit detailing the amount of the damages 

requested. Appll, 148-152. On December 10, 2008, the trial court entered judgment 

against Calusa in the total amount of $99,795.05, representing the excess payments the 

plaintiffs were required to make under the new loan together with a statutory penalty of 

$4,400. App9. 

The plaintiffs then notified Hartford of the judgment and demanded payment under 

Calusa's mortgage lender bond. Hartford refused. In March, 2010, the plaintiffs amended 

their complaint to join Hartford. App12. The parties engaged in discovery relating to 

Hartford's bond obligation. Then on April 7, 2011, the plaintiff filed a motion seeking 

summary judgment against Hartford upon the bond. App41. The trial court entered an 

order on July 12, 2011 granting summary judgment in the plaintiffs' favor. App140. 

SpeCifically, the trial found that the bond was a judgment bond and that by obtaining the 

default judgment against Calusa, the plaintiffs had satisfied the condition of the bond: 

A review of the language of the Bond...clearly establishes that 
the condition that the Plaintiffs needed to satisfy in this case 
was a judgment against Calusa involving conduct violating the 
provisions Article 17, Chapter 31 of the West Virginia Code. 
There is no other language in the Bond to indicate that the 
Plaintiffs should first be required to try their case against 
Calusa, determine if Calusa will pay any judgment obtained, 
and then, upon Calusa's failure to pay such a judgment, try 
their case a second time against Hartford. Instead, the Bond 
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provides that once the Plaintiffs obtain a judgment against 
Calusa, they can proceed against the Bond and Hartford, as 
surety on the bond, is obligated to pay the judgment as it 
contracted. A142. 

On December 5, 2011, the court entered the necessary findings under Rule 54(c) 

to make its judgment final and appealable. Appl44. Hartford filed its notice of appeal on 

January 3, 2012. 
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SUMMARY OF ARGUMENT 


According to Hartford, it is not bound by the judgment against Calusa and, 

therefore, "should be allowed to make any defense which would have been available to 

Calusa, or to Hartford otherwise, had the judgment not been entered." PETITIONER'S 

BRIEF, AT 10. Hartford cites W.Va. Code 45-1-3, a general statute governing sureties. 

However, W.Va. Code 45-1-3 is inapplicable because the bond Hartford issued is a 

judgment bond. 

Nearly 100 years ago, this court decided State vs. Myers, 74 W.Va. 488, 82 S.E.2d 

270 (1914). Myers is controlling here. Like the present case, Myers involved a bond that 

was issued as part of a regulatory scheme enacted by the Legislature (i.e., the licensing 

and sale of liquor). Myers specifically held that judgment bonds fall outside of the scope 

of W.Va. Code 45-1-3. A judgment bond is one where the surety contracts to pay any 

judgment rendered against the principal. Thus, where a judgment bond is involved "the 

judgment against the principal...is conclusive evidence of the surety's liability." 74 W.Va. 

488,82 S.E.2d at 272. 

The trial court, examining the language of the bond issued by the defendant, 

Hartford, concluded that it, too, was a judgment bond. Therefore, under Myers/ the 

judgment obtained by the plaintiffs against Calusa was sufficient to trigger Hartford's 

obligation under the bond. 

At various points throughout its brief, Hartford complains that it has been deprived 

of a "right" to notice and a defense. See, e.g., RESPONDENT'S BRIEF, AT 14-15, 21-23. 

In reality, Hartford is attempting to enforce a right which does not exist under the West 
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Virginia Code or under the language of the bond itself. Instead, Hartford is asking this 

court to rewrite its bond-and, in so doing, to upset the regulatory scheme codified in 

Chapter 31, Article 17. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


This case presents a straightforward application of settled law. Hartford suggests 

in its brief that "no appellate court sitting in West Virginia" has addressed the issue it 

seeks to raise herein. PETITIONER'S BRIEF, AT 6. However, these issues were addressed 

in State vs. Myers, 74 W.Va. 488, 82 S.E.2d 270 (1914) where this court expressly held 

that judgment bonds fall outside of the protection of W.Va. Code 45-1-3 because, by their 

very nature, they require no showing other than a judgment duly rendered against the 

principal. 

Myers clearly applies and clearly is controlling. Three judges, sitting in three 

different judicial circuits, have all reached the exact same result citing Myers.2 

Accordingly, unless the court desires argument, it is respectfully submitted that oral 

argument is unnecessary and that the case should be disposed of by memorandum 

opinion. 

2 The other two cases are Morgan vs. Hartford Fire Ins. Co., Civil Action No. 07-C-763DS (Mercer 
Cty 4/3/12), decided by Judge Swope, and Rhodes vs. Harford Fire Ins. Co., Civil Action No. 10-C-592 
(Kanawha Cty 3/27/12), decided by Judge Stucky. 
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ARGUMENT 

Response to Assignment of Error No.1: 

The trial court properly applied W.Va. Code 45-1-3 and the general rules of 
construction when it concluded that the mortgage lender bond issued by the 

defendant, Hartford, was a judgment bond. 

Hartford begins by citing w.va. Code 45-1-3, which is a general statute governing 

sureties, guarantors, indorsers and others who may be secondarily liable for a debt. 

W.Va. Code 45-1-3 gives certain procedural protections, including the right to be served 

with process, answer and defend. Hartford argues that the judgment entered against it 

violated W.Va. Code 45-1-3 because it was deprived of these protections. Hartford 

acknowledges Myers, but says it is a "narrow" exception to this statutory provision. 

PETITIONER'S BRIEF, AT 10. In fact, Hartford appears to argue that W.Va. Code 45-1-3 

confers specific rights upon sureties and, for the plaintiffs to prevail, they bear the burden 

of proving that Hartford actually "waived or contracted away its [statutory] rights." ID., 

AT 12. 

But none of this finds legal support. Instead, as Myers recognizes, there are simply 

two different species of bonds. 

First, there are performance bonds. Through a performance bond, a surety 

actually guarantees the performance of an underlying contract. See, e.g., Gateway 

Communications, Inc. vs. John R. Hess, Inc., 208 W.Va. 505, 541 S.E.2d 461 (2000)("the 

purpose of a performance bond is to guarantee that the contractor will perform the 

construction contract''). For example, a surety may issue a bond to a contractor 

guaranteeing the timely completion of a highway construction project. If the principal 
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defaults (e.g., by failing to complete the project or by completing it in an unworkmanlike 

manner), the surety can complete the contract itself or pay damages up to the face 

amount of the bond. "If the surety does not do either of these things, the obligee can sue 

the surety on the bond." Hanover Ins, Co,/ vs. Corrpro Companies, 312 F.Supp.2d 816 

(2004). In this setting, the surety is given a statutory right to appear and defend. 

Second, there are judgment bonds. "A judgment bond is one in which the surety 

agrees to be liable for a judgment based on a specific violation covered by the bond." Old 

Republic Surety Co. vs, Bonham State Ban/y 172 S.W.3d 210, 214 (Tex. Ct. App. 2005); 

see also 74 AmJur.2d, Suretyship §9. The surety's liability under a judgment bond is 

primary. For this reason, a judgment bond falls outside of W.Va. Code 45-1-3 and a 

surety writing a judgment bond is not entitled to any of its procedural protections. 

Instead, a judgment rendered against the principal is sufficient in and of itself to impose 

liability upon the surety. 

Myers itself confirms this. In Mye~ a retail liquor dealer obtained a bond to 

operate a liquor business. The bond was conditioned upon the dealer's compliance with 

state liquor laws, including laws prohibiting the sale of liquor to minors. The dealer did, in 

fact, make a sale to a minor, and, as a result, was subjected to a fine. Thereafter, the 

State of West Virginia attempted to collect the fine under the dealer's bond. The trial 

court treated the judgment against the dealer as conclusive proof of the surety's liability. 

This court affirmed the trial court's ruling. The surety in Myers argued, as Hartford 

does now, that it was entitled to the procedural protections provided for under the 
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predecessor to W.Va. Code 43-1-3.3 But this argument was soundly rejected. Because 

the bond obligated the surety to pay any judgment rendered against the principalr proof 

of such a judgment--without anything more--was sufficient to recover upon bond: 

The construction of the statute contended for by counsel for 
plaintiffs in error would produce great confusion in our present 
system of laws and would produce much useless and 
expensive Iitigation ....Notwithstanding a surety had expressly 
und~rtaken to satisfy any judgment that may be rendered 
against his principal in any pending or contemplated suit or 
proceeding, he could, nevertheless, say that what he had 
agreed to do was not binding on himr and demand a retrial of 
the case against his principalr in an action against the surety 
on the bond. But the Legislature was not dealing with the 
subject of the right to contract, and therefore could not have 
intended such a result. If a surety has obligated himself to 
pay a judgment or fine that may be imposed on his principa£ 
why should not such judgment or fine determine his liability? 
He has expressly stipulated that it shall be the condition of his 
bond; it is the very thing which he has agreed to pay. Our 
conclusion is that in all such cases the surety is estopped, in 
the absence offraud or collusion to controvert the judgment 
recovered against his principal, notwithstanding chapter 37r 

Acts 1907. It was not the purpose of said act to destroy the 
evidential character of a judgment against the principal aloner 
in a subsequent action against the surety on his bond to 
collect the judgmentr wherein payment of such judgment was 
a condition of the bond. 74 W.Va. 488r 82 S.E.2d at 272 
(emphasis added). 

The rule from Myers canr thereforer be summarized as follows: W. Va. Code §45­

1-3 does not apply to judgment bonds. This is so because the surety has contractually 

agreed to be bound by any judgment which may be rendered against the principal. 

3 As Hartford notes, the statutory language of the predecessor to W.Va. Code 43-1-3 is materially 
the same. 
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Therefore, any such judgment is binding against the surety unless it can be proven that 

the judgment was obtained through fraud or collusion. See also, Rashid v. United States 

Fid & Guar. Co. 1992 W.L. 565341, *5 (S.D.W.Va. 1992) ("[T]he court in Myers 

concluded that the legislature had not intended to impair the right to contract. 

Consequently, prior law holding that a judgment against a principal is conclusively binding 

against the surety when payment of the judgment is a condition of the bond remained 

unchanged by the statute.'). 

The question, then, is not whether Hartford "waived or contracted away its 

[statutory] rights." PETITIONER'S BRIEF, AT 12. The question is: Does the plain 

language of the bond provide that Hartford will pay any judgment rendered against its 

principal, Calusa, for conduct which violates Chapter 31, Article 17 of the West Virginia 

Code? See, e.g., Gateway Communications, Inc. vs. John R. Hess, Inc., 208 W.Va. 505, 

541 S.E.2d 461 (2000)C'The liability of a surety ...arises out of positive contract, and the 

contract...generally measures the extent of [the surety's] liability'); Syl. Pt. 1, Soliva vs. 

Shand, Morahan & Co., 176 W.Va. 430, 345 S.E.2d 33 (1986)C'[IJanguage in an insurance 

policy should be given its plain, ordinary meaning"). 

In this regard, Hartford highlights the language differences between the bond in 

Myers and its own bond. But these differences are not substantive and they do not have 

any effect on the outcome. 

As Hartford observes, Myers does not provide us with the actual text of the bond. 

However, we may gain insight from the language of the code provision requiring liquor 
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dealers to obtain a bond. The key language, found in Code 1913 c. 32, §28, reads as 

follows: 

And such applicant and his securities in said bond shall be 
liable, in a suit or suits thereon, for the fines and costs which 
may be recovered against him for any offense under this 
chapter which is a violation of any of the conditions of said 
bond, as well as for the damage as hereinbefore provided for, 
until the penalty of such bond is exhausted. App92. 

Interestingly, this language does not say that the bond is a "judgment" bond. For 

that matter, the word "judgment" does not appear at all. Instead, the code says simply 

that the surety "shall be liable... in a suit" for any fines or costs recovered against the 

principal. We may safely assume that the bond contained this language, or that the 

language was read into the bond as a matter of law. State Road Comm'n vs. Curry, 155 

W.Va. 819, 824, 187 S.E.2d 632 (1972)C'a bond executed pursuant to a statutory 

requirement must be construed and applied in conformity with ...the statutory language 

which prescribes terms and conditions of the bond so formulated and executed, whether 

the statutory language is or is not expressly and precisely stated in the bond''). In either 

event, Myers had no difficulty whatsoever concluding that the surety was liable for the 

judgment against the dealer, and that proof of the judgment was conclusive of the 

surety's liability. 

The language in Hartford's bond is even clearer. Importantly, the bond here 

specifically includes the word "judgment.1I In fact, the whole purpose of the language 

defining Hartford's obligation is to explain what happens after a judgment against the 

principal has been obtained(i.e., "upon recovering judgment against such principal''). The 

bond makes it clear that a judgment holder has two options for enforcing a judgment. 
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First, he may seek recovery from calusa directly by "issu[ing] execution of such 

judgment." Second, he may seek recovery from Hartford directly by "maintain[ing] an 

action upon the bond." 

Hartford interprets this language to mean that the plaintiffs can sue upon the bond, 

but that Hartford, nevertheless, can still raise any and all defenses it might possess. 

PETITIONER'S BRIEF, AT 12-14. This is nonsensical. To begin with, it simply ignores the 

context. The bond clearly contemplates a judgment against the principal, Le., Calusa. It 

then explains a judgment holder's enforcement rights. The judgment may be enforced 

against Calusa by means of execution. Alternatively, it may be enforced against Hartford 

by means of "an action upon the bond." Hartford's interpretation would render the 

language meaningless by informing the judgment holder of a self-evident fact--Le., that to 

recover upon the bond he must sue upon the bond. Under West Virginia law, a contract, 

including a bond or an insurance policy, should not be interpreted so as to create an 

absurdity. See, e.g., Glen Falls Ins. Co. vs. Smith, 217 W.Va. 213, 221, 617 S.E.2d 760, 

768 (200S)C'[a] contract of insurance should never be interpreted to create an absurd 

result, but should instead receive a reasonable interpretation''). 

Furthermore, Hartford itself recognizes that the bond is a judgment bond. Among 

the defenses raise by Hartford in its answer was a failure by the plaintiffs to fulfill all 

conditions precedent to the bond. As part of discovery, the plaintiffs asked Hartford to 

identify all conditions precedent that allegedly had not been fulfilled. Hartford answered: 

"The default judgment against Calusa has been challenged for defective notice and 

service. If the default judgment is set aSide, plaintiffs will not have complied with the 
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language of the bond." App66-67. Thus, Hartford concedes that suit cannot be brought 

upon the bond until the plaintiffs have first obtained a judgment against the principal. 

In fact, Hartford has taken this very position in prior litigation. In Stayer vs. Litton 

Loan Servicing, No. 08-C-3157 (Kanawha Cty 8/16/10), the plaintiffs sued a mortgage 

broker for predatory lending practices. The broker was insolvent and was actively 

involved in federal bankruptcy proceedings. The plaintiffs, therefore, proceeded against 

Hartford as the surety which issued the broker's statutory bond. Hartford argued that a 

judgment against the principal was a condition precedent to recovery under the bond. 

App102. The trial court here, in reviewing the Stayer opinion, concluded that Hartford's 

position in Stayer was "inconsistent with Hartford's position in this case that it should 

have been provided notice and an opportunity to defend from the outset." App143.4 

Finally, Hartford's strained interpretation of its bonding obligation would have the 

effect of upsetting the statutory scheme. 

Judgment bonds are purchased for the protection of those aggrieved by the 

principal's wrongdoing, particularly where the bond is statutorily required. In this case, we 

are dealing with Chapter 31, Article 17 of the West Virginia Code, which requires any 

mortgage lender doing business in West Virginia to obtain a bond for the protection of the 

public, including those who may be victimized by predatory and other illegal lending 

practices. To allow Hartford to avoid its obligations under the bond by arguing that it is 

not bound by the judgment entered against its principal, Calusa, would defeat the entire 

statutory scheme. Indeed, victims of Calusa's illegal conduct would be forced to litigate 

4 Hartford's specific arguments regarding the trial court's treatment of Stayer are dealt with at 
pp. 18-20. 
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their claims twice--once against Calusa (a defunct party which refused to appear until 

after default had been entered) and then again against the surety who, for valuable 

consideration, agreed to be bound by any judgment entered against Calusa. 

Hartford is certainly not prejudiced by having to honor the express terms of its 

bond and satisfy the December 10, 2008 judgment entered against its principal, Calusa. 

Hartford has the ability and the right to pursue Calusa for reimbursement of any payment 

it makes to the plaintiffs. West Virginia consumers, like the plaintiffs here, should not be 

required to bear the expense of pursuing a lender who may be out of business or without 

assets to satisfy a judgment where the Legislature saw fit to require a judgment bond for 

that very purpose. Hartford voluntarily agreed, for good and valuable consideration, to 

serve as Calusa's surety and to pay any judgment rendered against Calusa arising out of 

Calusa's business as a mortgage lender in the event Calusa failed to do so. The judgment 

entered against Hartford is, therefore, consistent with the statutory purpose to insure that 

victims of illegal lending practices can be fully and expeditiously compensated though the 

proceeds of a judgment bond. 

Thus, giving the language of the bond its plain, ordinary meaning, it is clear that 

the trial court reached the right conclusion: Hartford's bond is a judgment bond which 

fa lis outside of W.Va. Code 45-1-3. 

Even if Hartford's bond is ambiguous, the rules of construction require a liberal 

interpretation of the bond's language. West Virginia strictly construes obligations under 

a bond against the surety. Elkins Manor Associates v. Eleanor Concrete Work~ Inc., 183 

W.Va.' 501, 508, 396 S.E.2d 463, 470 (1990) (where "the surety is a corporation and 
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supplies bonds for a consideration, the courts will construe the obligations of the bond 

most strongly against the surety.''); City ofMullens II. Davidson, 133 W.Va. 557, 566, 57 

S.E.2d 1, 7 (1949) C'[A]s a bond executed by a surety for compensation is usually 

expressed in terms prescribed by the surety, it will for that reason be strictly construed in 

favor of the obligee.''). 

Hartford does not dispute these authorities, but argues that they are inapplicable 

because Hartford did not write the bond. Instead, the bond was written by the 

commissioner of banking. As Hartford puts it, the plaintiffs "cannot benefit from a rule of 

construction premised on circumstances which even they acknowledge are not present." 

PETITIONER'S BRIEF, AT 16-17. 

However, even in cases involving statutory bonds this court has applied the same 

rule of strict construction. For example, in Cecil L Walker Machinery Co. vs. Stauben Inc., 

159 W.Va. 563, 230 S.E.2d 818 (1976), a suit was brought against a contractor and its 

surety relating to a highway construction project. The nature and scope of the surety's 

obligation under the bond were specifically set forth in W.Va. Code 17-4-20.5 

Nevertheless, this court repeated the familiar rule that "courts will construe the obligation 

of [a] bond most strongly against the surety." Moreover, the court noted: "Generally 

speaking, the courts have endeavored to extend the protection afforded by the statutory 

bond as far as reason and logic will permit" 159 W.Va. at 568, 230 S.E.2d at 820 

(emphasis added); see also Hicks vs. Randich, 106 W.Va. 109, 144 S.E. 887 (1928). 

5 W.Va. Code 17-4-20 provides, in relevant part, that in the event of a breach of the conditions of 
the bond the surety was obligated to "pay in full to the persons entitled thereto for all material, gas, oil, 
repairs, supplies, eqUipment, rental charges for equipment and charges for the use of equipment, and 
labor used by him in and about the performance of [the] contract." 
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Furthermore, because the bonding obligation arises out of a statute, it is also 

necessary for the court to consider the legislative intent. "When the bond is given to meet 

statutory requirements, the question of construction is not merely a question of the 

intention of the parties, but becomes a question of what the statute requires, for the 

terms of the statute are ordinarily read into and form part of the statutory bond." 11 

Couch on Insurance, 3d ed. §165:36. As noted previously, the intent of the Legislature in 

enacting Chapter 31, Article 17 of the West Virginia Code was to protect West Virginians 

who might suffer harm at the hands of unscrupulous mortgage lenders. The mortgage 

lender bond is an integral part of the Legislature's remedial scheme. Its purpose is to 

provide a quick, effiCient, and inexpensive remedy in the event that the lender is incapable 

of paying a judgment rendered against it. Needless to say, it would defeat this remedial 

goal to require predatory lending victims to try their case twice simply to be compensated 

once. If, indeed, there is any ambiguity in Hartford's bond, then it must be resolved in the 

plaintiffs' favor to insure that the Legislature's remedial goal is fully effected. Accordingly, 

this court should affirm the trial court's ruling that Hartford's bond is a judgment bond and 

that the procedural protections provided for under W.Va. Code 45-1-3 are inapplicable. 

Hartford devotes nearly four pages of its brief to the Stayer opinion, which was 

cited previously and which the trial court considered in its summary judgment ruling. 

Hartford makes two arguments regarding Stayer. First, it says that Stayer actually 

supports the position it advances here. Second, it argues that the trial court improperly 

applied principles of judicial estoppel in its treatment of Stayer. Neither of these 

arguments is persuasive. 
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To begin with, Hartford suggests that the trial court "placed great weight" on 

Stayer. PETITIONER'S BRIEF, AT 17. However, in reality the trial court only addressed 

Stayerin two sentences. App142-143. Therefore, Hartford's inconsistency in its position 

was merely one fact, among others, that the trial court considered in granting summary 

judgment. 

Citing paragraph 14 of the Stayer order, Hartford says that "the circuit court in 

Stayer actually assumed the validity of the argument being advanced by Hartford in this 

matter: that a surety is always entitled to assert the defenses its principal could have 

asserted." PETITIONER'S BRIEF, AT 17. But this is a misunderstanding of the court's 

ruling and rationale. 

The mortgage broker in Stayer was a party to bankruptcy proceedings. It was 

impractical, if not impossible, for plaintiff to obtain a judgment against the broker. 

Therefore, the plaintiff proceeded directly against Hartford. The trial court concluded that 

it was unnecessary for the plaintiff to await the outcome of the bankruptcy or ask the 

bankruptcy court to lift the stay. It then noted: "After all this delay and needless process, 

Hartford would then be permitted to assert all defenses [the broker] could have asserted." 

App106-107. Thus, Hartford says, the trial court accepted the proposition that the surety 

is entitled in all cases to appear and defend. 

But this goes far beyond the trial court's ruling. Hartford's bond was a judgment 

bond, and the trial court carved out an exception to the judgment requirement. The 

ongoing bankruptcy effectively prevented the plaintiff from suing the broker. Accordingly, 

the trial court found that the plaintiff could proceed directly against Hartford under those 
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circumstances. However, because there was no judgment against the broker Hartford 

would have the right to appear and assert any defenses it might have. 

Hartford next argues that the trial court improperly invoked the doctrine of judicial 

estoppel by "imply[ing] that Hartford was somehow prevented from taking the position it 

took in this case due to its prior arguments in Stayer." PETITIONER'S BRIEF, AT 19. The 

simple answer is that the trial court did not invoke judicial estoppel. The trial court was 

not preventing Hartford from advancing two inconsistent positions. Rather, it was simply 

recognizing the fact that Hartford was being disingenuous--taking inconsistent positions 

regarding the exact same bond in two different legal proceedings. Hartford's 

acknowledgment in prior litigation that a judgment was a condition precedent was a fact 

that the court considered, along with the language of the bond, the statutory intent, etc. 

In fact, it is clear from the summary judgment order that the court first determined from 

the plain, ordinary language of the bond that it was a judgment bond. This conclusion 

was reinforced by the fact that Hartford itself had acknowledged as much in the context of 

the Stayercase. Thus, Hartford's judicial estoppel arguments are simply misplaced. 

Finally, Hartford suggests that the banking commissioner had no authority to 

require a judgment bond: "If the commissioner's bond form truly does create a judgment 

bond as the trial court ruled, it is in direct conflict with West Virginia Code §45-1-3." 

PETITIONER'S BRIEF, AT 21. 

In making this argument, however, Hartford is engaging in misdirection. Hartford 

begins by repeating its false premise that W.Va. Code 45-1-3 somehow confers 

substantive rights which cannot be taken away. As we have seen, W.Va. Code 43-1-3 
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simply recognizes that sureties have certain procedural rights in the context of 

performance bonds. Where, however, a judgment bond is involved, these procedural 

rights do not come into play because the surety is simply being asked to do what it 

contracted to do--Le., pay the judgment. 

Therefore, the question is not whether the commissioner exceeded his authority by 

requiring a bond that conflicts with W.Va. Code 43-1-3. The question is simply one of 

statutory construction: Does W.Va. Code 31-17-4 give the commissioner authority to 

require a judgment bond? The answer, clearly, is yes because the Legislature gave the 

commissioner the fullest possible grant of authority. Under W.Va. Code 31-17-4(e)(3), the 

bond must be "in a form and with conditions as the commissioner may prescribe. Fr 

Clearly, then, the Legislature concluded that the commissioner, with her specialized 

knowledge and experience, was in the best position to dictate the appropriate terms and 

conditions of the bond. 

For all of these reasons, the trial court correctly appli~d West Virginia law in 

determining that the surety bond issued by Harford pursuant to W.Va. Code 31-17-4(f)(3) 

was a judgment bond. 

Response to Assignment of Error No.2: 

The trial court was right in concluding that the plaintiffs had satisfied the 
condition of the bond by obtaining a default judgment against the mortgage 

lender and, therefore, that the plaintiffs were entitled to judgment against the 
defendant, Hartford 

Hartford begins this assignment of error by repackaging its earlier argument that 

the trial court's ruling conflicts with W.Va. Code 45-1-3. 
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To begin with, Hartford says that public policy favors notice and an opportunity to 

be heard. The trial court's ruling would "nullify" this policy and West Virginia's "general 

statutory scheme of surety bonds." PETITIONER'S BRIEF, AT 23. In fact, Hartford argues 

that the trial court's ruling "is directly at odds with a statute that has existed over a 

hundred years--a statute whose purpose has been to prevent fraud, collusion and 

prejudice against sureties, and to preserve the fundamental right to notice of judicial 

proceedings." ID., AT 24. 

As noted already, Hartford's entire argument rests on a false premise. W.Va. Code 

45-1-3 does not provide sureties with procedural rights which can only be overcome by 

proving a knowing and intelligent waiver. Myers makes this perfectly clear. In the case of 

performance bonds, the protections codified in W.Va. Code 45-1-3 are available to 

sureties. In the case of judgment bonds, they are not. If there is any public policy that 

the court should seek to enforce here, it is simply the public policy that contracts freely 

made by competent parties are "sacred" and should be fully enforced. See, e.g., 

Wellington Power Co. vs. CNA Surety Corp., 217 W.Va. 33, 38, 614 S.E.2d 680 

(2005)(recognizing a strong public policy in this state requiring "that men of full age and 

competent understanding shall have the utmost liberty of contracting, and that their 

contracts, when entered into freely and voluntarily, shall be held sacred, and shall be 

enforced by courts of justice"). Myers tells us that, where judgment bonds are 

concerned, the judgment is "the very thing which [the surety] has agreed to pay." 

Accordingly, the trial court's order granting summary judgment and requiring the 
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defendant, Hartford, to pay the judgment rendered against Calusa was in all respects 

proper. 

It should be noted at this point that Hartford's worries of "fraud, collusion and 

prejudice against sureties" are simply unfounded. Even though sureties who write 

judgment bonds do not have the right to be served, appear and defend, as provided for 

under W.Va. Code 45-1-3, Myers nevertheless provides that a judgment is only conclusive 

against the surety "in the absence of fraud or collusion." 74 W.Va. 488, 82 S.E.2d at 272. 

Therefore, even in a case arising out of a judgment bond/ the surety is still free to 

challenge the underlying judgment as being the product of fraud or collusion. Here/ of 

course/ there are no facts supporting fraud or collusion and/ indeed/ Hartford has never 

made such an allegation. 

Hartford also attacks the plaintiffs' argument that they should not be forced to 

litigate their claims twice. "In truth/' says Hartford/ "the [plaintiffs] have not tried their 

case even once." PETITIONER'S BRIEF AT 24. This is not at all true. The plaintiffs sued 

multiple parties in the underlying case/ including the lender/ the servicer/ and the holder of 

the note. The case was litigated against the remaining parties/ all of whom were served/ 

appeared and eventually settled with the plaintiffs. Moreover/ even though the claims 

against the lender/ Calusa/ were not tried on the merits/ there were nevertheless default 

judgment proceedings/ including a post judgment motion by Calusa to have the default 

judgment set aside. Therefore/ the plaintiffs engaged in substantial litigation before 

seeking recovery from Hartford. 
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Hartford next raises the specter of an "enterprising" attorney who intentionally 

seeks out defunct mortgage lenders, obtains default judgments, and then seeks to recover 

those judgments under the applicable mortgage lender bonds. PETITIONER'S BRIEF, AT 

25. Of course, this is not a legal argument, but simply a scare tactic intended to bully the 

court into ruling in Hartford's favor. It has no factual basis Whatsoever.6 It is also 

offensive that Hartford would attack the integrity of the West Virginia bar by suggesting 

that lawyers would engage in unethical conduct in pursuing their claims. 

In the final part of its brief, Hartford argues that it should not be bound by the 

judgment against Calusa because it was a default judgment. 

Hartford cites only a handful of authorities including State vs. Abbott 63 W.Va. 

189, 61 S.E. 369 (1907) and the Restatement (Third) of Suretyship. In the end, Hartford 

acknowledges that these authorities apply to bonds which are "conditioned for 

performance of a duty"--Le., performance bonds. PETITIONER'S BRIEF, AT 26. But here, 

as the trial court found, we are dealing with a judgment bond. 

Where a judgment bond is involved, a default judgment is just as binding upon a 

surety as a judgment arising from an adjudication on the merits. Axess Intern., Ltd v. 

Intercargo Ins. Co. 183 F.3d 935 (9th Cir. 1999); Southern Ins. Co. v. ADESA Austin, 239 

S.W.3d 423, 427 (Tex. App. 2007) ('When a surety has contracted to be bound by a 

particular judgment that may be rendered against the principal, the judgment is 

conclusive against the surety even if the surety was not a party to the suit where the 

6 In fact, in one of the companion cases Hartford has refused to disclose how many mortgage 
lender bonds it has issued or the premiums it has earned. Therefore, it is impossible to say exactly how 
many bonds Hartford issued to fly-by-night mortgage lenders and how many premium dollars it earned 
by doing so. 
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judgment was obtained. Also, a surety on a judgment bond is bound by a default 

judgment against the principal even if the surety did not have notice of the prior suit 

against the principal. A default judgment against the principal is conclusive of the surety's 

liability, unless there is evidence of fraud, collUSion, or that the default judgment altered 

the terms of the bond.'') (internal citations omitted); Old Republic Sur. CO. VS. Bonham 

State Bank, 172 S.W.3d 214 (Tex. App. 2005)("[IJf the bond is a judgment bond, ... a 

surety is bound by the default judgment against the principal even if the surety did not 

have notice of the prior suit against the principal absent proof of collusion or fraud.''); first 

Mobile Home Corp. v. Little, 298 So.2d 676, 682-83 (MiSS. 1974) ("[AJ default judgment 

against a principal is conclusive against his surety, unless it is shown that the default 

judgment was obtained through consent of the debtor, or collusion so as to be a fraud 

upon the rights of the surety.''). Thus, the fact that the December 10, 2008 judgment 

arose from the default of Calusa has no impact on Hartford's obligations under the bond it 

issued. 

Hartford's complaint that it was deprived of notice and an opportunity to be heard 

is adequately answered by Myers and, of course, by the language of the bond itself, which 

does not require that any notice be given to Hartford. The reality is that Hartford agreed 

to answer for any judgment entered against Calusa. Therefore, by paying the proceeds of 

its bond Hartford is, in fact, doing nothing more than it contractually agreed to do. 

Hartford (and, for that matter, any other surety writing mortgage lender bonds) is free to 

raise any. issues of fraud or collusion which might be warranted by the facts. 

Nevertheless, the fact that the underlying judgment was entered by default has no effect 
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whatsoever on Hartford's bonding obligation. Accordingly, the trial court did not err when 

it entered judgment against Hartford on the basis of the underlying default judgment. 

CONCLUSION 

The trial court was right in concluding, under Myers, that the mortgage lender bond 

issued by Hartford was a judgment bond. Accordingly, the procedural protections of 

W.Va. Code 45-1-3 were not triggered. The condition of the bond was fully satisfied when 

judgment was entered against the principal, Calusa. Hartford was contractually obligated 

to answer for that judgment. This construction of the bond is consistent with Myers, with 

the language of the bond itself, and with the Legislature's intent to provide victims of 

predatory lending a speedy, full and adequate remedy in the event a lender was unable to 

pay a judgment rendered against it. 
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