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CIRCUIT COURT OF JACKSON COUNTY, WEST ~GINIA 
............ 


'. ...MICAH A. CURTIS and .' ','.', . 
.:/:'~:ANGELA L. CURTIS, ..... '.:.:. ':: .~::::::: 

Plaintiffs, , ..... :::{.::::~);~~ ~ 
v. Civil Action No. 08-;C-lS7 · . 

HSBC MORTGAGE SERVICES~ INC., · .:::: 
.... ,,-: 

.... : ' 

CALUSA INVESTMENTS, LLC, 
· .. 

',' " 

JOHN DOE HOLDER 

8.Ild 

HARTFORD FIRE INSURANCE COMPANY, . ,", 

...... 

Defendants. . .'::.>~<"', 
, •• : ;~.: ol ~ ~ : '. .; : 


FINAL JUDGMENT ORDER REGARDING COUNT IV OF.T~·~~ 
 ...... :: : 
. ~ ::, =-=< ~~ ~ .. ' t::i 
" MI -<:"'1 ~' .. .,' ••.••= 

On this day came Defendant Hartford Fire Insurance Company ("Hartford::;).,by " ", 

. '.': :.o 
" .' :.', ::'.~ .~.~ 

counsel, and the Plaintiffs, Micah A. Curtis and Angela L. Curtis, by counsel, on .. ,' :.. . . . .. ..:; 
,. ' ... . .' 

, . . 
Hartford's Motion for Entry ofFinal Judgment on Count N of the COJIlplaiiit or. in the 

Alternative. to Modify the July II. 2011 Order Granting Partial SUIIlIllSIy'Judgment on : 

COl.m.t IV of the Complaint, and in ~nsideration thereof, and on the r~entations of -.. ..' 

counsel. the Court makes the follow:ing recitations and findings: 

On July II, 2011, the Court granted Plaintiffs' Motion for Partial Summary 
" 

.:. ~: 

Judgment against Hartford and in doing so ruled that the statutory mortgage lender bond . 

issued by Hartford on Count IV of the Complaint is a judgment bond that req~s 

Hartford to pay any judgment rend~d against its principal. that West VIrginia Code § 

45-1-3 does not apply to such a bond, and that Hartford is obligated to satisfy the defiiult 

judgment previously entered against Calusa Investments, LLC, on December 10, 2008 in 

'. ',' ...... .~: 
. :. ': 



02:24:45 p.m. '2-29-20"13043126237 

the amount 0[$99,795.05 plus post-j~gment interest On August 8, 2011, Hartford filed 

its motion requesting (1) the entry of a supplemental order granting final judgment 

consistent with the July 11,2011 Order granting partial summary judgment in favor of 

the plaintiffs, and stating that there is no just reason for delay, or, in the alternative, (2) 

modification ofthe July 11, 2011 Order to satisfy the requirements for immediate 

appealability under Rule 54(b) ofthe West Virginia Rules ofCivil Procedure. Hartford 

desires the Court to render the rulings in its July 11, 2011 Order immediately appealable 

to the Supreme Court of Appeals ofWest VIrginia: in accordance 'With Rule 54(b). The 

matter was noticed to be heard by the Court on November 17,2011, at 2:00 p~ 

However, the Court, having read imd considered the Motion and_Memorandum in 

Support filed by Hartford, and having been advised that the Plaintiffs have DO objection 

to the relief requested, hereby rules as follows without the need for a hearing. 

The Court ORDERS: 

1. 	 Hartford's Motion for Entry of Final Judgment or, in the Alternative, to 
Modify the July 11, 2011 Order Granting Partial Summary Iudgment on 
Count IV of the Complaint, is GRANTED; 

2. 	 Final judgment is hereby expressly ENlERED in favor ·ofPlaintiffs Micah 
A. Curtis and Angela L. Curtis against Defendant Hartford Fire Insurance 
Company, with regard to Count rv ofthe Complaint only, in the amount 
of $99,795.05, plus statutory interest accrued; 

3. 	 In accordance with Rule 54(b) of the West Virginia Rules ofCivil 
Procedure, the Court expressly detennines that there is no just reason for 
delaying the entry offinaljudgment aga.i.nst Hartford until the final 
resolution of all claims against all defendants in this case; 

4. 	 The rulings of the July II, 2011 Order, and the final judgment rendered 
here~ shall be immediately appealable to the Supreme Court of Appeals 
ofWest Virginia up~n the entry oftbis Order; and 

5. 	 The Clerk oftb.e Court is directed to deliver a copy ofthis Order to the 
parties or their respective counsel of record. 
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.,~
EN1ER this L- day of \D.e~b2011: 

-
Hr8bieJD.Beane(~c::h 

We ask for this, while reserving ail objections to the rulings in the Court's July 11,2011 
Order granting summary jud~:', 

Archibald Wallace, ill (WVSB# 9587) 
WALLAcEPLEDGER, puc ' 

7100 Forest Avenue 
Suite 302 
Richmond, V A 23226 
Phone: (804) 282-8300 
Fax: (804) 282-2555 
e-mail: axwallace@wallacepledger.com 
Counself(,}r Hartford 

and 
,. 

Thomas V. Flaherty (WVSB No. 1213) " ,; c. ~,; . 
'~.,..::}FLAHERTY, SENSABAUGH & BONASSO, PLLC <". " 

. 
'..~.~: :';': r ;"l,". - co, .. ,200 Capitol Street ' ..-:>':":':" .: 1

Charleston, WV 25301 ......" =' 
-:-:-J. ... .Phone: (304) 345,.0200 ' ......, 0 

- ; 'j T1... -.:-: "Fax:: (304) 345-0260 -' ::.., -:,", r:i 
!',)~~ -::'-"email: tflaherty@fsblaw.com 

Counsellor Hartford 
~-

: oj 
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.. . 
I 	 , 

Seen and agreed: 

4c4.,4-. U- .,,, ~, 	 . 
~.(.~~'Oi~ ~~ :~:~~J.-'-s--co-tt~S~.~B:::llas~~~E~S::"qwr~·~e~~~~~!~'f.:::~:v,tT~#I 

..	BORDAS & BORDAS PLLC 

1358 National Road 
VVheeling, vrv 26003 
Counsel for Plaintiffs 

and 

Daniel F. Hedges, Esquire 

MOUNTAlN STATE JUSTICE, lNc. 

lD31 Quarrier Street, Suite 200 

Charleston, vrv 25301 

Counsel for Plaintiffs 
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IN THE CIRCUIT COURT OF JACKSON COUNTY, WEST VIRGINIA 


MICAH A. CURTIS and 

ANGELA L. CURTIS, . 


Plaintiffs, 


vs. /1/ Civil Action No: 08-C-157 

HSBC MORTGAGE SERVICES, INC., 
• I •••• a corporation, CALUSA INVESTMENTS, LLC, . '," 

JOHN DOES HOLDER, and HARTFORD FIRE 
iNSURANCE CO:MPANY, 

" :\_, ) 

Defendants. 
: ':"1 
'._' 

ORDER 
o 
..D 

On the 6th day of June 2011 this matter came before the Court on Plaintiffs· Motion for 

Partial Summary Judgment Regarding Hartford Fire Insurance Company Bond.. The Plaintiffs, 

Micah A. Curtis and Angel~ L. Curtis, appeared by counsel, Scott S. Blass and Daniel F. Hedges, 

and Defendant Ha...'1ford Fire Insurance Company ("Hartford") appeared by counsel, Archibald 

Wallace, ill, and Thomas V. Flaherty. 

Whereupon the Court acknowledged receipt of Plaintiffs' Motion for Partial Summary '" 

Judgment Regarding Hartford Fire Insurance Company Bond, Defendant Hartford Fire Insurance 

Company's Memorandum in Opposition to Plaintiff's [ sic] Motion for Partial Summary 

Judgment, Plaintiffs' Reply to Defendant Hartford Fire Insurance Company's Memorandum in 

Opposition to Plaintiffs' Motion for Summary Judgment, and all accompanying documents. 

Further, the CoUrt has studied the above-mentioned documents, arguments of counsel, and , . 

applicable case and statutory law. 

Plaintiffs move the Court for entry of an order finding, as a matter oflaw, that Hartford is 

obligated, pursuant to the terms of Bond Number 14BSBCT3735 (''Bond''), to satisfy the default 

judgment entered against Defendant Calusa Investments, LLC ("Calusa"), in the amount of 

$99,795.05, plus. statutory interest accru~d. Plaintiffs assert that the Bond is· a judgment bond. 
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meaning that Hartford is bound, as the surety, to satisfy any judgment rendered against Calusa, in 

the absence of fraud or collusion in obtaining the judgment. 

Hartford issued the Bond in the amount o~$iOO,ooo and named Calusa as principal. A 

default judgment was entered against Calusa on December 10, 2008, on the claims that Calusa 

engaged in conduct which violated Article 17, Chapter 31 o~the West Virginia Code. To date, 

Calusa has failed to satisfy the December 10,2008, judgment. On January 12,2009, Plaintiffs 

provided notice of the claim to Hartford and requested payment of the judgment. Plaintiffs assert 

that the Bond is a judgment bond meaning that Hartford is bound., as the surety, to satisfy any 

judgment rendered against Calusa, in the absence of fraud or collusion in obtaining the judgment.· 

Conversely, Hartford asserts that the Bond is not a judgment bond and instead that it should be 

ro. 

afforded the rights provided by West Virginia Code § 45-1-3 because, at least in part, "it was not 

given notice of the action against Calusa 

. ,.'\ ..The relevant language of the Bond provides, ; ••• :. ~ I .. ' '-" ..... 

THE CONDmON OF THE ABOVE OBLIGATION IS sJ,tii~1.,hT; 
WHEREAS, the above bound principal [Calusa], in pursuance of the provisionS:o 
of Article 17, Chapter 31, of the Code of West Virginia., as amended, (hereinafter 
the "Act") has obtained., or is about to obtain, from the Commissioner of Banking 
of the State of West Virginia, a license to conduct a Mortgage Lender business. 

NOW, THEREFORE, if the said principal CALUSA INVESTMENTS, 
LLCshall conform to and abide by the provisions of said Act ~d of all rules and 
orders lawfully made or issued by the Commissioner of Banking thereunder, and 
shall pay to the State and shall pay to any such person or persons properly 
designated by the State any and all moneys that may become due or owing to the 
State or to such person or persons from said obligor in a suit brought by the 
Commission on their behalf under and by virtue of the provisions of said. Act, 
then this obligation shall be void, otherwise it shall remain in full fore and effect 
If any person shall be aggrieved by the misconduct- of the principal, he may upon 
recovering judgement [sic] against such principal issue execution of such 
judgement [sic] and maintain an action upon the bond of the principal in any court 
having juriscliction of the amount claimed, provided the Commissioner 'of 
Banking assents thereto. . 

A motion for summary judgment is appropriate where "it is clear,that there is no genuine 

issue of fact to be tried and inquiry concerning the facts is not desirable to clarify app~ication of 
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the law.'! Syl. Pt 3, Aetna Casualty & Surety Co. v. Federal Ins. Co. ofNew York, 148 W.Va. 

160,133 S.E.2d 770 (1963). Therefore, as the only issue in this case is interpretation ofa 

contrac~ an issue of law, summary judgment is appropriate. 

Plaintiffs' p~cipaI argument is that the Bond is a judgment bond because the plain and 

unambiguous language of the Bond indicates that Hartford contracted to pay any and all moneys 

awarded in a judgment against Calusa arising from conduct which violat~s Article 17, Chapter 

31 of the West Virginia Code and that the Bond does not provide to Hartford any duty to defend 

Calusa or to notice of such an action against Calusa .As it is ajudgment bond and Hartford has 

contracted to pay any judgment against Calusa, the only obligation that Hartford has is to pay the 

judgment and, therefore; the defa1,1lt judgment in this case is not subject to West Virginia Code § 

45-1-3. See State v. Myer9, 74 W.Va 488, 82 S.E. 270, 271-72 (1914). Hartford essentially 

argues that Myers provides only a narrow exception to West Virginia Code § 45-1-3 and that the 

Bond does not fit into that -narrow' exception. 

A review of the language of the Bond., specifically, "If any person shall be aggrieved by 

the Dllsconduct of the principal, he may upon recovering judgement [sic] against such principal 

issue execution of such judgement [sic] and maintain an action upon the bond of the principal in 

. any court having jurisdiction of the amount cl~ed, ..." clearly establishes that the condition . 

that the Plaintiffs needed to satisfy in this case is ajudgrnent against Calusa involving conduct 

violating the provisions of Article 17, Chapter 31 of the West Virginia Code. There is' no other 
. ':-, _. 
. . -' --­

language in the Bond to indicate that the Plaintiffs should first be required'to;trY ,their:-case _' 

against Calusa, determine if Calusayvill pay any judgment obtained, and then,up~n C-cJusa's~ ---~ . 
...... ...... ..........._....._...........:.......................... _............;.::-::...~ ..:y~:... ,' .......:l__~..........~... ; ................. -:...... 

fai1~e to pay such a judgment, try their case a second time against Hartfor¢-~~tead, the Bani 
-0 

-, ..D 
provides that once the Plaintiffs obtain a judgment against Calusa, they can proceed against the 

Bond and Hartford, as surety on the bond, is obligated to pay the judgme;I1t as it contracteci The 

Court also notes that of interest is Hartford,' s position taken in a similar case in Kanawha County 
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Circuit Court that a plaintiff, .in an action against a similar bond, would not even have standing to 


bring an action against Hartford on the bond until and unless that plaintiff obtained ajudgment 


against the principal. (See Exhibit A to Plaintiffs' Reply). This position seems in direct conflict 


with Hartford's position in this case that it should have been provided notice and an opportunity 


to defend from the outset even though the express language of the bond requires a plaintiff to 


obtain ajudgment against a principal prior to executing and maintaining an action upon the bond 


of the principal. 


Finally, it appears to the Court that a default judgment is just as binding upon a surety 


issuing a judgment bond as it is upon a surety where judgment is rendered after a trial. See Axess 


Intern., Ltd. V Intercargo Ins. Co., 183 F.3d 935; 940 (9th Cir. 1999). 


Bas~d upon the foregoing and review of the language of the Bond and applicable law as 


discussed above, the Court finds and concludes that the Bond is a judgment bond within the 


exception to West Virginia Code § 45-1-3 enumerated in Myers and, therefore, pursuant to the 


terms of the Bond, Hartford is obligated to satisfy the default judgment entered against Calusa in 


the amount of$99,795.05, plus statutory interest accrued. Plaintiffs' Motion for Partial Smnmary 

E-< 


Judgment Regarding Hartford Fire Insurance Company Bond is GRANTED. 
~" 


is 
fa:::: 11

Accordingly, t~e Court ORDERS: !i: ~ ~~ f::: ;..,. 
~ C"') 5>­

1. 	 Plaintiffs' Motion for Partial Summary Judgment Regarding Hartford Fire Insur~e..- ~ ~§ 
Company Bond is GRANTED; ~ -to ~ 52 . 

o :;:> "uz .. u -, Q{e:o 
2. 	 Hartford Fire Insurance Company is obligated to satisfy the default judgmentpr~ously ~ ~g 

entered against Calusa Investments, LLC, on December 10, 2008; an9~::: ~ fiJ::;
-lu,. < uo 

. 3. The Clerk of the Court is directed to deliver a copy of this Order to the p~es ;q~ their ..: 
respective counsel of record, - .. :'.. 

: -: • _0". r •. -y'/ . ::: -~.. ,,' 


ENTER this ) I ., /' day of July 2011 : 

ENTEREOTHE !.4~ 

I 

~.~ d-P fl 
ORDER aOOK PAGE(. [) /.p 
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CERTIFICATION 

I, Archibald Wailace, III, hereby certify that on December 29, 2011, Stacy 
Harlow, the court reporter in that case styled Curtis v. Hartford Fire Insurance Company, 
et al., Jackson County Circuit Court, Case No. 08-C-157, agreed via telephone to waive 
advance payment for the preparation ofthe transcript of the June 6, 2011 hearing on 
Plaintiffs' Motion for Partial Summary Judgment before the Honorable J.D. Beane. 

Date 
; 

Archibald Wallace, III 




