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IN THE CmCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA 

PALISADES COLLECTIONS LLC, 

Plaintiff, 

v. Civil Action No. 06-C-127 

CHARLENE A. SHORTS, 

Defendant! 

Counterclaim Plaintiff. 


v. 

PALISADES COLLECTIONSI LLC, 

. AT&T MOBILITY, LLC, and 

AT&T MOBILITY CORPORATION, 


Counterclaim. Defendants 

ORDER DENYING DEFENDANT/COUNTERCLAIM PLAINTIFF, CHARLENE A. 

SHORTS'MOTION,TO CLARIFY AND RECONSIDER ORDER COMPELLING 


ARBITRATION 


The Court, after carefully consi.dering the arguments set forth in Shorts' 

Motion to Clarify and Reconsider Order Compelling Arbitl'ation, Defendant's 

Opposition to Shorts' Motion, Shorts Reply in Support ofMotion to Clal'ify and 

Reconsider Order Compelling arbitration, and the case of Brown v. Genesis 

Healthcare Corp., _ S.E.2d -' 2011 WL 2611327 (W.Va. June 291 2011) and after 

a careful consideration of the staggering consequences of the analysis of the Federal 

Arbitration Act by Justice Antonin Scalia in AT&TMobility LLC v. Concepcion, 131 

S.Ct. 1740, 179 L.Ed.2d 742, 79 USLW 4279 (April 27, 2011), the Court is satisfied 



.:.~ 

that the July 25, 2011 Order gl'anting Counterclaim Defendant's Motion to Compel 

Arbitration is the proper decision in this case. 

Therefore, it is hereby ORDERED, ADJUDGED and DECREED that 

Charlene A. Shorts' Motion to CIB:l'ify and Reconsider Order Compelling Arbitration 

is DENIED. It is the further finding of the Court that this is a final appealable 

order. 

Copies of this Order have been distributed to all counsel by this Court. 

ENTERED this 26"' day of October, 2011. ~ 

.~. ~.-
Ronald E. WIlson;Judge . 



IN THE CIRCUIT COURT OF BR~OKE COUNTY, WEST VIRGINIA 

PALISADES COLLECTIONS LLC, 

Plaintiff, 

v. Civil Action No. 06-C-127 

CHARLENE A. SHORTS, 

Defendant! 

Counterclaim Plaintiff: 


v. 

PALISADES COLLECTIONS, LLC, 
AT&T MOBILITY, LLC, and 
AT&T MOBILITY CORPORATION, 

Counterclaim Defendants 

ORDF..R GRANTING COUNTERCLAIM DEFENANTS' 
MOTION TO COMPEL ABRITRATION 

This matter is before the Court on Counterclaim Defendants' Motion to Compel 

Arbitration. Based upon the Findings ofFact and COllclusions of Law contained in this 

Comt's Memorandum Opinion incorporated herein, it is hereby, 

ORDERED, ADJUDGED and DECREED that the Counterclaim Defendants' 

Motion to Compel Arbitration is hereby GRANTEIl. 

Copies of this Order have been distributed to all Counsel by this COllrt. 
...---

ENTER this2 ~ day of July, 2011. 
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IN THE CIRCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA 

PALISADES COLLECTIONS LLC, 

Plaintiff, 

v. Civil Action No. 06-C-127 

CHARLENE A. SHORTS, 

Defendant! 

Counterclaim Plaintiff. 


v. 

PALISADES COLLECTIONS, LLC, 
AT&T MOBILITY, LLC, and 
AT&T MOBILITY CORPORATION, 

Counterclaim Defendants 

MEMORANDUM OPINION 

I decided to address in the first perSOll the issues returned to me in this case by the 

Supreme Court of Appeals. I did this because it gives me more freedom to express the reasons 

for my findings and conclusions and the limitations on them . 

. Judge Charles E. Wyzanski, a Massachusett~ U.s. District Court Judge, said in a 1941 

Cardozo Lecture before the Association of the Bar of the City ofNew York that: liThe ethical 

test of a judge is not whether his j lldgments run pat'aBel to the judgments of a moralist, but 

whether the judge administers his office true to its traditiollallimitations as well as to its 

aspirations." He acknowledged that from the day a judge takes his seat he is aware that be is 

hemmed in by canons, and legitimate expectations. While he has choice, he cannot exercise it 

even to his own satisfaction unless it is disciplined according to standards. 
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I am hemmed in by the choice left to me in this case. Although our Supreme Court 

continues to cite Syllabus Point 1 of Trov Min. Corp. v. Itmann Coal Co., 176 W.Va. 599,346 

S.E.2d 749 (1986): "Unconscionability is an equitable principle, and the determination of 

whether a contract or a provision therein is lIDconscionable should be made by the court, II there is 

very little left in this case 011 the issue oful1collsionability that is not preordained by what has 

already occurred. To be specific: 

1. I have already made a finding that: 

"It is the 2005 arbitration agreement, with its COllSWl1er oriented revisions in 
December 2006 and March 2009, that the court finds to be the agreement that is the 
focus ofthe legal issue before the cowt." See, Memorandum Opinion and Order 
Denying A,T&T's Motion to Compel Arbitration Dec. 2009. 

2. The Supreme Court ofAppeals of West Virginia has already concluded that even 

though the contact in issue is a conu'act of ad~esion, that does not necessarily mean that it is 

invalid. Actually the court may several positive statements about the arbitration agreement: 

. "Based on the limited record that is before us, it appears that this case 
stands in severe contrast to the concerns of legal representation; 
burdensome mediation costs; and nominal recovery that we articulated 
in Dunlap. 

Pursuant to the arbitral provisions that the trial court found to be 
controlling (2005 agreement plus the 2006 and 2009 modifications), Ms. 
Shorts bears 110 costs with regard to an arbitration proceeding. 

As to her potential recovery, the governing arbitration clause provides 
that there is a mil1imum recovery of$1 0,000 for any customer who is 
awarded more in arbitration than the last written settlement offer made by 
AT&T Mobility. Ifthe arbitral award exceeds the last settlement offer 
extended by AT&T Mobility, the claimant has a right to double attorney's 
fees. This double award is in addition to any attorney's fees and expenses 
the customer bas a right to under applicable state laws. 

Finally, as mentioned above, Ms. Shorts' relief is not limited by the 
arbitration forum as she is entitled, under the provisions the trial court fOWld 

to govern., to an award that provides for all statutory and punitive relief that 
is available in a court. These same arbitration provisions were recently 
upheld by a federal district court judge. See Wince v. Easterbl'ooke Cellular 
Corp., 681 F.Supp.2d 679,685 (N.D. W.Va. 2010)." 
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It is also now clear that the rights given in Syllabus Point 3 ofState ex reI. Dunlap v. 

Berger, 211 W.Va. 549, 567 S.E.2d 265 (2002) to West Virginia trial judges to examine 

arbitration contract exculpatory pl'OvisiollS to see ifthey prohibit or substantially limit a person 

from enforcing and vindicating rights and protections, or from seeking and obtaining statutory or 

common-law relief and remedies that are afforded by or arise under state law and that exists fol' 

the benefit and protection ofthe public are of little value to this court in this case because: 

1. The arbitration agreement in issue. The issue of the alleged ullconscionable adhesion 

contract in this case must be examined 011 the basis of the language of the particular contract in 

this case and with the specific facts surrounding this dispute. I have already addressed ill this 

decision the positive comments made by the Supreme Court in this case about the arbitration 

agreement we are considering; 

2. My previous findings concerning the agreement that I am considering in this dispute; 

3. The limiting language found in Syllabus points 2 and 4 ofDunlap ( '\mless the court 

determines that exceptional circmnstances exist that make the provisions conscionable"). That 

clause severely limits a judge's discretion when considering the arbitration agreement used by a 

company like AT&T. The nationwide use of the contract in this case is an "exceptional 

circumstance" that a West Virginia court calIDot disregard. 

4. The Supreme COt1lt's positive comments on the AT&T arbitration agreement made in 

State ex reI. AT & T Mobility, LLC v. Wilson, 226 W. Va. 572, 578, 703 S.E.2d 543, 549 (2010); 

5. The U.S. Supreme Court decision in A&T Mobility LLC v. Concepcion, 131 S.Ct. 

1740,179 L.Ed.2d 742,563 U.S._ (2011); and 

6. My obligations as a circuit cOUli judge to the highest court of this State. 
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hl compliance with the directions of the Supreme Court of Appeals in AT&T Mobility v. 

Wilson, that I make specific findings on the issue ofunconscionability that compOlt with the tests 

for unconscionability established in Art's Flower Shop and in Dunlap, I find and conclude as 

follows: 

My application of the four-part test identified in Artis Flower Shop ,186 W.Va. at 614, 

413 S.E.2d at 671, syi. pt. 4. - a useless test in this case except for point four - is as follows: 

TEST (1): An examination of the relative position of the parties. 

ANALYSIS 

AT&T.is a rich corporation and there is 110 evidence that Ms. Sh0l1s is either rich or ppor. 

TEST (2): An inquiry into each party's bargaining power. 

ANALYSIS 

The parties are at the extremes in bargaining power. Shorts had a very limited choice in 

wireless service. If she wanted Cingular wireless service she had to agree to arbitration 

TEST (3): Consideration of the availability of meaningful alternatives. 

ANALYSIS 

There was none. If Shorts wanted the phone ~U1d the service she had to agree to 

arbitration. 

and 
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TEST (4): The identification of specific unfair terms in the subject contract. 

ANALYSIS 

Class actions, jury trials, punitive damages presented to a jury are all prohibited by the 

arbitration agreement and are, in my opinion, tmconscionable. However the loss of these rights in 

an arbitration agreement have all been found by our Supreme Court of Appeals as not making the 

agreement facially unconscionable and do not prevent a claimant from vindicating his or her 

rights. After the AT&T ~Mobility decision ofour Supreme Court it is very clear that standing 

alone, the loss ofthcse procedural rights, even in a contract of adhesion, do not prohibit or 

substantially limit a person fi'om enforcing and vindication rights and protections or from 

seeking and obtaining statutOlY or common-law relief and remedies that are afforded by 01' arise 

under state law that exists for the benefit and protection oHhe public, and they do not make the 

arbitration agreement unconscionable. 

A trial judge must also consider whether the costs of arbitration are umeasonably 

burdensome. However, the Supreme Court has already concluded that Mrs. Shorts bears no costs 

with regard to an arbitration proceeding. Thus, costs are not a factor to be further addressed in 

this Opinion. 

Therefore, the inevitable further findings of this court: 

1. The contract is not unconscionable. A valid, enforceable arbitration agreement exists 

. as a matter oflaw. 
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2. Relying on the law in our AT&T Mobility case, the law in A&TMobility LLC v. 

Concepcion, the findings already made by this court and the Supreme Court ofAppeals, the 

tenns in the Arbitration Agreement in this case, th.e specific facts surrounding tile dispute, and, 

of extreme impOltance, my duty to follow the law as interrupted by our highest State Court, I 

find that the applicable arbitration telms, with the continued assistance ofcounsel, do 110t prevent 

Ms. ShOlts from addressing her claims in arbitration and enforcing her rights, as limited by our 

hisgest state and federal courts, in connection with her claims. 

3. The costs attendant to pursuing her claims in arbitration are not unreasonably 

burdensome. 

IT IS SO ORDERED. 

An Order will be entered granting the Counterclaim Defendants' Motion to Compel 

Arbitration and Stay Litigation Pursuant to the Federal Arbitration Act. 

Copies ofthis Order have been forwarded by the Cowt to all interested parties. 

/~~~
/ Ronald E. Wilson, Judge 
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Dec. 1. 2009 2:07PM No. 1645 P. 2 

IN THE CIRCUIT COURT OF BROOKE COUNTY, WEST VIRGINIA 

PALISADES. COLLECTIONS LLC, 

Plaintiff. 

v. Civil Action No. 06~C-127 

CHARLENB A. ·SHORTS. 

Defendant! 

Counterclaim Plaintiff. 


v. 

PALISADES COLLECtIONS, LLC. 
AT&T MOBILITY. tLC, and . 
AT&T MOBILITY CORPORATION, 

Counterclaim Defendants 

MEMORA.Ni)UM OPINION AND ORDER DENYING 

AT&T'S MOTION TO COMPEL ARBITRATION


: 

I. INTRODUCTION 

This matter is before the Court on the Motion to Compel Arbitration brought by 

Counterclaim Defendants AT&T Mobility LtC and AT&T Mobility COIp. 

After reviewing the parties' briefs and supporting materials and reviewing, not only the 

applicable legal authorities but a review ~f several related federal and state cases, and after a 

review of law review articles and ALR Annotations, the Court hereby makes the following. . 

FINDINGS OF PACT and CONCLUSIONS OF.LAW. 

II. PROCEDURAL mSTORY 

HEREINAFTER: 

A. Palisades Collections LLC ("Palisades") 

B. AT&T Wheless Services, Inc. (etAWS") 
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C. 	 CingulaI' Wireless LLC ("Cingular") 

D. 	 AT&T Mobility LLC C'ATIM") 

E. 	 West Virginia Consumer Credit and Protection Act, W. VA, CODE § 46A-1-101 et 

seq. ("WVCCPA") 

This overly protracted saga began in February 2003, when Shorts purchased a cellular 

phone and. wireless phone service from AVIS, On or before May 6, 2003, AT&T Wireless 

determined that Shorts was in default on her account, terminated her service. and charged her a 

$17.5.00 early termination fee. Years later, on June 23,2006, Palisades filed a debt collection 

complaint against Defendant Charlene A. Shorts in the Magistrate Court of Brooke County, West 

Virginia, seeking to recover Shorts' alleged debt to AWS, which Palisades had purchased from 

AWS. 

011 July 14,2006, Shorts filed her an.~wer and counterclaim against Palisades for 

viol~tions ofthe West Virginia Corisumer Credit & Protection Act. Shorts alleged generally the 

same defenses fmd counterclaims currently at issue-namely, that Palisades "attempted to collect 

intel'est~ charges. and fees 110t authorized by agreement" and in violation ofthe 'Vest Virginia 

Consluner Credit and Protection Act. W.Va. Code :§§ 46A-!-101, et seq. 

Palisades removed the case to the Circuit Court and Shorts amended her counterclaim to 

add claims against all additional Counterclaim Defendant, CinguIar. now known as A TIM. Her 

amended counterclaim includes three claims under the WVCCPA: actual damages, .statutory 

damages (see'V,VA. CObE §46A-5-101); ·statutory attorneys' fees (see id. § 46A-5-104), and 

cancellation Ofhel' debt'(see id. § 46A-5-105). 

Shorts seeks to bring her claims against AITM on behalfof a. class of customers· with 

West Virginia billing addresses. A TIM responded to Shorts' claims by filing a motioll to 
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compel arbitration. 

ATTM remove~ the case to the U.S. 'Qistriet Court fol' the Northem District of West 

Virginia under the Class Action Fairness Act C'CAFN" 28 U.S.C. § 1332(d)(2)(A), The 

District COUlt subsequently remanded the case to this Court. ATTM appealed to the U.S. Court 

ofAppeals ofthe Fourth Circuit. III December 2008, the Fourth Circuit affrrmed the Disttict 

Court's order remanding the case. In June 2009, tile U.S. Supreme C0U11 denied ATTM's 

petition for certiorari. With all proceedings in federal court at an end, ATIM's motion to 

compel arbitration is now ripe for this Court's resolution. 

Palisades brought the collection action ~gainst Shorts as assignee ofAT&T:Wil'eless 

under the account number for the 2003 purchase. Although ShOl1s purchased a cellular phone 

apd service with Cingular. in May 2005 and ell~red int9 a new contract with Cingular, that 

purchase was not the subject ofPali.sades' 2006 suit, but it is relevant to the issue before the 

cow:t because AWS was acquired by Cingular in October 2004 and renamed ATIlvl in January 

2007. Thus; it 1s important to the i~sue ofwhat m:bitratiol1 agreement.is applicable. i.ll this 

dispute. This issue is addl:essed in the aJ.'gument section of this Order, 

;01. ARGUMENT 

The issue presented by Defendant'$ motion is whether Shorts' contracts \\rith AWS, 

Cingula.: and ATTM ~Te subject to the mandatory arbitration requirements ofthe Federal . 

Arbitration A~t or are they exempt from the 'Federal-Arbitration Act because Shorts' adhesion 

contracts-2003 and 2095- prOhibit her fi'om seeking punitive damages from a jury' and prohibit 

class action ~lief, which make the contracts unconscionable under the standards announced in 

State ex Ret Dunlap v. Bel'ger, 567 S.E2d 26.5 (W.Va. 2002) 

Defendants rely upon the FedeI:sl Arbitration Act ("FAA"), 9 U.S .C. § 1. et seq., enacted 

..... 
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in 1925, in support ,afits motion to compel arbitration. The,FAA applies to "[a] vvritten pl'Ovision 

.in any ... conn.-act evidencing a transaction i,nvolving co~nmerce to settle by arbitration a 

C9ntrovel'sy thereafter arising out ofsuch conh~act or transaction, 01' the refusal to pelform the 

whole OJ.' any part the.t-eof ....n 9 U.S.C, § 2. 

,The FM "establishes a national policy favoring arbitration when the parties contrliCt for 

, that mode of dispute re~olution" and (~cal1s for ~ aI:'plication, in state as well as federal courts, 

',. C?ffederal subst8.ntive law regarding arbitration:" Preston v, Joe.rrer, 128 S', Ct. 978, 981 (2008). " 

, CongreSs enactea the FAA to "o:vercomr. judicial resistance to' arbitration. ' . and to 

dedare a natioriafpolicy favoring ai:bitl'atioll of claims t~ parties contract to'settle, in that , . 

. . inatter.'" Vaden v. Djsco\,el' BfIDk, 129 S.Ct.. 1262. 1:2.11 (2009). "As matter offederallaw~ any 

.", doubts c~~cerning the sc()pe atarbittal)le is,sueS should be l'e!lolv~d in' faV.Ol' of arbitration, II, 

: lJrews D~triJ2:; Inc. y. 'Silicon Gaming, Inc., 245 F.3d ~47, 34.9 (4th Cir.2001) (quoting Moses H. 

Cone MeJn'1.Hosp. v: Me~'CUl:Y Constt'. Com., ~60 u.s. 1,24-25, 103 S.Ct. 927. 74 L.Ed.2d 765 

(1983.)). 

How~ver the FAA also' provides that contracts to arbitrate "shall be valid, irrevocable, 

and enforceable, save upon such grounds as exist at law, or in equity for the l'evocatioi; ofany 

contract" Under thc'PAA, a claim ofun~o~scionability is available to' a party contesting. the 

validity an~ 'enforceability of a contractual provision that requires submission of disputes to 

arbitration. Doctors' Associates, Ino.,v. Casarotto, 517 U,S. 681, 687, 116 S.Ct. 1652. 1656, 1.34 

L.Ed.2d 902,908 (1996) ( "gener~y applicable contract defenses, such as £i'aud, d~ess or 

unconscionability, m~y be applied.to invalidate arbitration agreements witho'ut contr~vening [the 

FAA],") 

Although an'arbitration provision may be invalidated under state law fOJ"reasolls that 
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would apply equally to the othel' terlns ofthe conttact~ "the uniqueness of all agreement to 

arbitrate" may not be raised as grounds for its invalidation under state law. Perry v.'"Dlomas, 482 

U.S. 483, 492 n.9 (1987). 

In this case. ATTM seeks to compel al'bitl-ation under the arbitration agreemellt Shorts 

accepted with Cingular ill 2005. further stating that the features included in the 2006 and 2009 

,revisions are available'to all ofATTM·s custoriterS"~ including Shorts 

Sholts contends tha.t the only applicable, arbitration terms are those that she accepted with 

AWS in 2003; that both the 2005 provision'she accepted with Cingular and the 2006 and 2009 

'revisions that ATIM made available to all CUlTent and fomleJ.' customers are inapplicable. 

The teIms and conditions of Cingular"s service contl'aCt include a provision undel' which 

'''Cingular and [Shorts1(such references include * * * predeeessol"S in interest [and) successors 

'" '" *) agree to arbitrate all disputes and claims .. * '" arising out of or relating to this AgreementJ 

01' to any prior oral or wriJlen agreement, for equipment 01' services between Cingular and 

[Shorts]." Thus, when Shorts was sued:in 2006 by Palisades, she had the right to arbitrate hel" 

2003 AWS phone service disagreement under the more beneficial Cingular arbitration terms. 

Plaintiffs argument that only,the 2003 arbitration agreement for a cellular phone and 

wireless phone sen/ice fi'om AWS is relevant to the issue before t11e COUl1: ,is found to be without 

merit. It is the 2005 arbitration agreement, with its COnSl.llner oriented revisions in December 
. 

2006 and MarCh 2009~ that the court finds to be the agreement that is .the focus of the legal issue 

before the comt. (Cingular made the revised 2006 provision available'on its website and also sent 

notice ofthe 2006 provision to its thenpcurrent customers with their December 2006 bills.) 

, Because' of the benchmarks established ,in the Dunlap case, the fact that both the AWS 

aIld the Cingular cOlltracts prohibit any form ofa representative or class proceeding is of critjcal 
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importance ~n this case, 

The fact that ~AWS and Cingular terms and conditions at issue here are in 

standardized) pre-printed form couttacts with no individualized terms relating to individual 

consumers do~s not invalidate' the arbitration agreement. Neither do~ the fact that AWS and 

Cingul81' did not offer customers an opportunity to negotiate the terms of the agreements, Ifa 

conSllmer wanted AWS and Cingulai' phones and service the consumer had to agree to the ' 

standardized contracts: Howevel', there were other meaningful alternatives for obtaining wireless 

phone services fl'om other wireless phone providel's available to Shotts. 

, ' It is the fmding ofthe Court that the Contracts that ShOl'tS signed to obtain wil'eless 

phone services, all on pre-printed form cono'acts. were adhesion contracts under West Virginia 

law and are subject tQ ,the legal standards set fOlth in Dunlap. 

Although the 2005 agl'eement is also, an.adhesiori contract, the arbitration agt'eement in 

issue is a lot mOte consumer oriented than th~ one signed by 8hol1s in 2003. For exattlple, 

Cingula}," is to pay all of the customer's "reasonable attorneys' fees and expenses inCUlTed for the 

arbitration" ifthe arbitrator awards relief equal to or greater than the demand, Even ifthe 

arbitrator does not award such l"elief, the provision does not bar the arbitrator fi'OID awaL'ding the 

customer attorneys' fees'and expenses under any applicable law; an arbitration must take place in 

the county ofthe customer"s billing address.. Counsel for AITM also asserts that the customer 

can recover punitive and statutory damages to the same extent as in court, and there is rio 

requirement that the il'bitration be kept confidential, 

The 2006 arbitl'atiol1 provision retains, many ofthe features of the Cingular provision tl.lat 

Shorts accepted in 2005: Cingular will pay an arbitration fees unless the customees claims are 

fi:ivolous; the arbitrator may award the same remedies to individual consumers that a court cotlld 
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award; the arbitratioll will take place in the cOWlty of the Cl1stomer's billing address; the 

~itl'atioll need not be kept confidential; and either pal'ty may bring a claim in small c.laims COlU·t 

instead of arbitration. In addition, the 2006 pro:vision also adds three new features to encourage 

individual customers to pursue arbitration: 

a, There is a minimum recovery of$5,000 for any West Virginia customer who is awarded 

more in 8l'bitration than Cingular's last w.ritten settlement offer. (The amount ofthe 

minimum recovery varies by jurisdtction, as it is defineQ as the greater of$5,000 or the 

jurisdictional maxinlum for the small claims eourt in the county of the customer'S billing 

address.) 

b. Ifthe arrutrator awards the customer mOre than ATTM's last written settlement offer but 

less tluul $5,000, ATTM is obligated to pay the customer"s attOlney twice the amount of 

atlOlueys' fees plus the amount ofany expenses that the attorney reasonably accrued In 

investigating, preparing, and purSUit1S the customer's arbitration claim. The provision 

specifies that this right to double attorneys' fees ".supplements any right to attorneys' fees 

and expenses [the customer] may have under applicable law," 

C. Customers have the exclusive right to choose the manner by which the arbitration w1l1 be 

carried out: a customer may choose all in-person hearing, a telephonic hearing, or a "desk" 

arbitration in which "the arbitration will be conducted solely on the basis of documents 

submitted to the arbitrator." 

In March 2009. Cingular (now renamed ATIM), again revised the arbitration provision 

applicable to its customers. The most important change was to make the rninjmum recovery a 

uniform $10,000 rather than basing it on the jurisdictionallilnit for the customer's local smaIl 

claims court. The practical effect of the change in West Virginia is that'the minimum pa.yment 

inCl-eases fi·om $5.000 to $10,000. 

IV. CONCLUSIONS 
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For the reasons set forth below, the Court concludes that it has no choice in this matter. 

bllt to rule that the 2005 arbitration provision·thflt" Sl10rts accepted when she. obtained Cingular' . 

service, and the 2006 and 2009 arbitration provisions that are more favorable to her.at'e not. 

enfOl'ceable under West Virginia law, 

This is not a case of fil'st impression, 'At least the principles oflaw that apply to the case 

'~ve been previously cxpow'lded by our Supreme Court ofAppeals, Ifthis Co\.U1 had· the right to 

rule upon.a ~lean slate, this decision might be different,. But the COUl't is led irresistibly to tlie 

c·imclusion that the wwer to the issue presented by AT&T"s moti?n is found in Dunlap 'and this 

COUlt is obligated to follow its mandates. 

Dunl!ip, teaches that in addressing a motion to compel arbitration a trial judge must, ill the 

. , . first. instance, determine whether a valid, enforceable arbitration agreement exists as a matter of 

, law. The t~rms ofthe :w:ritten arbitration agl'eemellt in this case clearly l'eqtilie the matter in . ., . 

. 


dispute to be arbitl'ated, However, .the Court ca~ot.rule in favor of arbitt-ation witm.lut 

.. 


contravening the law set forth in DUil.lap. Dunl4Q, held that the Janguage in fl retail~r's purchase. . .. 

and financing agreement document that prohibited punitive damages and cla.'3s action reliefwas 

unconscioJ¥lHe. and un,enfufceable:· the ca~e'speci:fically addressed' fll'bitration Ulld~r the FAA: 

, "The Fe<lcl'al Arbitration Act, 9 U:S..C",-Sec. 2 [1947J does not bar a'sttlte 
COl.l1'( that i~ examining exculpatory provisiOns in tl COlltr~ct ofadhesion tba1 
if applied would prohibit or substanually limit a person from enforcing and 

. Vindicating rights and protectjons or from seeking and obtaining stanltory or 
common-la\v relief a11d renledies tD:'lt 1n'c afforded 'by or arise uhder.state' 
law that e~st.'i for the benefit and' protection of the pub~ic frOln consid~r.ing 
whether ~e provisions are unco~scionable-me~ly because the prohibiting .' 
or limi~ing pwvisions are part of OJ' tied to provisions in the contract relating 

. .' . to ,ubltJ.'atio1t:~ , , ' 

the Dunlap cowt conch,lded that requirillg arbitration in a contraci of adhesio~l that also 

p1:vhibits punitive damagesaild class action ~liefunconscio.nably limited the'~oDsuroel'~s rig~ts 

. ", ." . 
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" 

,an,d remedies. Shorts' ,Contracts arc adhesiol~ con~acts th~t prohibit punitive daro.ag~s (at a trial 

to ajur-Y) an4 prohlbit ~lass actio~s. 
. . 

" The COUlt' &reasoning in the DunIW case is -explaine.d in a few words in footnote 17ofthe 

(1)inion: 

'We e11lphasize that the attempted avoidance Qflegally~reql.1ired 
accounta?ility for wrongdoing under,the laws of West Virginia that 
Friedm~'s has attempted to aeco'mpli$ ",,1th exculpatOl:y arbitration-related 
provisions in s contract ofadhesiC'n in the'instant case would be just as 
objectionable 'and unccinscionable ~that att(mlpted ,avoidance arose from - ; , 
l~guage 11?at made no men"tion,ofarbi:tration. Also, we empha,r;ize that our. 
concern in'the instant case is with the attemptedprohibition or limitation of 
rights, remedies, an4 prote,dions that are afforded for the benefit ofthe 
public by statutes and,the common law; and we do not address the assertion. ' 
vindil,iation~..and enforcen,tent of rights that· arise purely fi'Om the COlltract 
itself. Finally) we note that Justice Neely. in 3d., ofEd. v. Harley Miller. 
sup:ma stated that 81'bitration clauses that were abusively incl~ed in 
contracts.ofadhesion, that ,Were \utCoru:cionabl~ that were wholly 
inappl'Op~ate'given the nature" of the,contract and could only have been 
inteJided to ·defeat just claims. or w-ere oppressive under the circumstances; . 
could uot'beJield to have been tqlly Ubargained for" and therefore: shmdd ' 
not be enforCed. '160 W,Va. at 486,236 S.E.2d at 443. This standard: 
applied to the facts ,of the installt cas~ also sl.lpp~rts this COl,nt's decision.", 

,. .. ' 

An ~g~e~i cm~ be made that Dunlap's facts do not make this case a'fortiori tQ Shorts. 

The facts 'in, Q~uuap, 'as they applied to :th~plaintiff ill Dun,lag, we~e a lo~ mOl'e inexcusable than 

the claims of wrongdeing suffered by ShOl~S in tIns case. The arbitration 'provision in Dunlap,. .. 
was clearly unconscionable and would not, in this'Cowt's opinion, be found to be ~ubject·to the 

Federal Arbitration Act if the case came bef?re :me,current Supreme Cow·t of,Appeals. :bunl~p 

",'as decided in 2002. In 2009 only Justice Ro~in Davis remains fl.-om that 2002 Supreme Court 

ofAppeals that wa..~ generally acknowled..ged:~. a court tha.t protected COllsumer lights'. Gone: but 
, , 

not forgotten ~ hard wqxking·West VirgiJ:iiaqs~ are .rilsti¢es'Stal'cher. Albright and McGl:aw. 

It may very we~l be'that oUr current "ppellate Court Wm .follow o~her ~Jate c6urt~ and'be 

'. 
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more,protective'ofconsum.ers than,Federal.Courts and l~old that the.national policy fa\l()l:ing , 

arbitration does not mean that consumers can be abused by unconscionable ~erm3 in dispute 

resolution clal,)ses.lt could lnf?3I1 the ,Syllabus point 3 ofD~lap remains gO,od law: 

. "The Federal Arbitration Act, 9 U.S.C. Sec. 2 [I 9411 does n0t bar a 
state court that b, examining exculpatory prov!sions in a contl'ac~ of , 
adhesion tbat ifapplied .wol.~4 pro.!rlbi.t or substantially limit a person from 

: ... enforcing and vindicating rightS and. protections o~', fi.:om seeking and 

.. -: : . obtaining'statutory or common-law relief and remedies tha~ are afforded by 


"or arise under state law that ~i$tg for the b~efit and protection of the' 

: ,pUblic from considedhg whether the pl'o'?isions are unccinscionable.lInerely , ' . 

because the prohibiting or limiting provisions are part ofor tied'to 
:provision,s in the contract relaiing to al'bitra~on.t'· , 

, , 

How.e:vcr, it could also mean that when, face(! with an arbitration agreement that is used 

, nationwide for aproduct Qsed by consumers throughout the coUntry, where there is an obvious 
'. 

~ " need for uniform 1rea~ent of~se agreementstlu'ollghout the cOUiltry; the COUlt'~ay conclude 

that syllab\ls P.~i~t 3 ?fDunlaj2 is Still good l~W; but in the contracts before the COUlt and 

,cil'ctlmstanc6s'p~s~ted in this case, that tlie provision barring punitive damage's and claSs 

actions do not ullconsdonnblY limit the consumer"s lights and remedies and do not r~mov~ the 

arbitration agteeme~t from the protections provided to AT&T in the Federal 'Arbitr~tion Act. 

Ofcourse, tlu\t interpretatioll ofDunlap.ls reserved. fo~ ,our'highest Courl and not.a state 

court judge. The limitations placed upon thi~ court ar~ clear. First, a tri~l COUlt's decision 

concerning Ute 'law is not subject to any deferential review. 'Questions of law are subject to a de 

l1(~VO review. ~heref6re, When the Supreme ('..oUrt considers this Court's opi-lioli an~ what law 

should be applied to' the facts in thi.~ case, the trial court's opinion will be of 'JlO impol'tance. ' 

ACCORDINGLY. it is ORDERED, ADJUDGI!:D, and DECREED that CotlnterCiaim 

Defendants' Motion to Compel Arbitration and StaY,Lirigation Ptu:suant to the.'Federal 

Arbitration Acr'i~ DE~ED. However. the litigation between Shoits aud ATIM·is STAYED 

10' 

http:ofDunlap.ls
http:clal,)ses.lt
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UNTIL MARCH 3.0. 2010 TO OIVE ATIM 11fB OPPORTUNITY TO SEEK A WRIT FROM . . . 

THE SUPREME COURT OF APPEALS. 


EN.TERED thisL day.of-December, 2009. 
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