
IN THE SUPREME COURT OF APPEALS OF WEST Wl~TIilrA"n-~r~r;::l 

State of West ViI'ginia, ex reI. 

TOWN O:F PRATT, a West Virgiuia Municipal 

Corporation, 


PetitiouerlDefeudant Below, 

v. No. 12-0442 

THE HONORABLE JAMES C. STUCKY, 
Judge of the 13th Judicial Circuit, and 
ROGER PAUL CRIST, et al., 

RespoudentsfPlaintiffs Below. 

" 

U 

RESPONSE OF ROGER CRIST AND ROXANNA CRIST TO 

PETITION FOR WRIT OF PROHIDITION 


FROM THE CIRCUIT COURT OF KANAWHA COUNTY, \-VEST VIRGINIA 

Civil Action No.: ll-C-1217 


NOW COMES the respondents, Roger Crist and ROxaJUla Cdst, by and through their 

counsel, John R. Mitchell and the Jaw finn OfJOllll R. Mitchell, L.C., and in response to the Petition 

for Writ ofProhibition, do state as follows: . 

I. Introduction 

Respondents, Roger Paul Crist and Roxanna Crist, his wife, by counsel, John R. Mitohell, 

Sr., of the law office of Join! R. Mitchell, LLC, respectfully requests thiSCOUlt reject the Petition 

for Writ of Prohibition filed on behalf of petitioner, TOWil of Pratt, a West Virginia Municipal 

Corporation, because the Honorable James C. Stucky, Judge for the Circuit Court of Kanawha 

County, West Virgiuia, did llOt COllUlut clear caw by denying petitioner's Motion to Disllliss or 



Altematively for Summmy Judgment. Specifically, the circuit court conectly denied the motion on 

the grounds that discovery has not yet began in this case. 

In support oflIle!r opposition to the Petition for Writ ofProhibition, respondents set forth ilie 

following. 

II. Statement of Facts 

TIle respondents, Roger Paul Crist and Roxanna Crist, (the "Crists"), husband and wife, are 

the owners ofreal property located at 306 Campbell Avenue, Pratt, Kanawha County, West Virginia. 

This property was purchased by the respondents on Oclober29, 1974. The petitioner, Town ofPrat!, 

is a West Virginia municipal corporation, located in KaJlawha County, West Virginia. Defendant, 

Helen B. Berry, was appointed administrah'ix of the Estate of John Billo, shortly after his death. 

Prior to his death, John Billo was the owner ofreal property loeated adjacent to the property ofthe 

respondents which is tile subject ofthe suit in this matter. Defendants, William M. Pcnyand Rosella 

Pen,)" purchased said property from ofthe Estate ofJohn Billo and have conducted activities on the 

.said property which are also tile subject matter of this suit. 

Since approximately 2003, prior to his death, Jolm Billo began a landfill on his proPeli)' 

which is adjacent to the property ofthe respondents. N; a result of the landfill, the silrface ofMr. 

Billo's property was raised above the property oflhe respondents and has caused a drastic change 

in the nonnal flow ofdrainage which has caused flooding on the proPelty owned by the respondents. 

This landfill has caused water to stand on the respondents' property for long periods of time, has 

G'l'eated a habitat for mosquito breeding, and has left the propeli)' uninhabitable. 

After fll1·. Billo's deatll, the defendants WilliamM. Peny and Rosella Perry, continued to fill 

the property causing the existing problem to get worse. In the past, the respondents filed objections 



with the petitioner, who refused to take allY action even though it was aware of the landfill and the 

damage it was causing. 111e respondents requested documentation ofpenuits for such landfill. To 

date, the respondents have only been provided with a copy of one such pennit which was issued to 

defendant William Peny on August 31, 2007. The petitioner has been unable to provide 

documentation ofanyprimpennits for such landfill prior to that date. Respondents contend that the 

failure ofpetitioner to take any action to conect the damage or to direct the defendants or the Estate 

of John Billa, or any other party responsible for the damage that has been done to respondents' 

property constitutes an act of negligence. As a proximate result of the negligence and failure of the 

petitioner, the respondents have suffered damages. 

On July 22,2011, the respondents filed suit against the said defendants and petitioner in tlus 

matter in the Circuit Court of Kanawha County, West Virginia. On December 12, 2011, the 

petitioner filed a motion for SUmlTI81Y judgment in Kanawha County Cin.:uit Court claiming 

sovereign immunity under West Virginia Code §29-12A-5(a)(9) which states that a political 

subdivision is immune from liability ifa loss or claim results fi-om its licensi ng powers or functions. 

On Febru81Y 6, 2012, the respondent filed its response arguing, inter alia, that: (1) a "special 

relationship" exists between the respondent' and petitioner and its defense claims of sovereigu 

immunity must fail; and (2) that discovery is still ongoing in this case, so a granting of sunullary 

judgment would premature at this time.' After a hearing on this matter was held on Febuary 7, 

2012, in front of the Hon. James C. Stucky, Judge, Kana,vha County Circuit Court, petitioner's 

motion was denied. The comt mled that since no discovery has takcn place in this case the court 

I See attached Exhibit I-Plaintiffs Response to Deflmdlmt, Town ofPratt, Motion to 
Dismiss or Altcl11atively for SUlllmary Judgment. 



would take this matter up again at the appropriate time. 

III. Argument 

A. Standard of Review 

In deterlllillingwhether to entertain and issue the writ ofprohibilion for cases 110t 
involving an absence ofjurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, tlris COUlt will examine five mctors: (1) 
whether the party seeking tile writ has no other adequate means, such as direct 
appeal, to the obtain the desired relief; (2) whemer me petitioner will be damaged 
or pr«iudiced in a way that is not correctable on appeal; (3) whether fue lower 
tribunal's order is an oft repeated en'or or manifests persistent disregard for eifuer 
procedUl'al or substantive law; and (5) whether fue lower tribunal's order raises 
new and important problems or issues oflaw offirst impression. These factors arc 
general guidelines that serve as a nseful starting point for detemrining whether a 
discretionary 'i\~'it ofprohibition should issue. Although all five factors need not 
be satisfied, it is clear fuat fue third factor, the existence of clear elTor as a matter 
oflaw, should be givcn substantial weight. 

Syl. PI. 4, State ex reI. Hoover v. Berger, 199 W.Va. 12,483 S.E.2d 12 (1997). 

III the present matter, petitioner is seeking a writ ofprohibition to prevent the circuit COUlt 

from enforcing its bench lUling which denied petitioner's Motion to Dismiss or Alternatively for 

SunllnalY Judgment. This Court has previously stated that, H[w]here prolribition is sought to restrain 

a trial COUlt from the abuse of its legitimate powers, rather than to challenge its Jurisdiction, the 

appellate cemt will review each case on its OW11 particular facts to detennine whether a remedy by 

appeal is both available and adequate, and only if tile appellate court determines tlmt the abuse of 

powers is so flagrant and violative ofpetitioner's rights as to make a remedy by appeal inadequate, 

will a writ of prohibition issue." Syl. PI. 2, Woodall v. Lauria!, 156 'W.Va. 707,195 S.E.2d 717 

(1973). Fmihel1110re tlris Comihas stated, HrAJ writ ofprohibition will not issue to prevent asimple 

abuse ofdiscretion by a bial court." Sy}. PI. 2, in part, Prcachcr". Sencilldiy§; 160 W.Va. 314,233 

S.E. 2d 425 (1977). 
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B. . 	 The Circuit Court of Kanawha County, West Virginia cOl'rectly denied petitioner's 
Motion to Dismiss or Alternatively fol' Summary Judgment on tile grounds tllat 110 

discovery Ilas tal,en place in the case, 

Respondents argue that petitioner has incOITectlyasserted that it is entitled to immunity under 

W.va. Code § 29-12A-5(a)(9). Respondents state that, "[I]f a special relationship exists between 

a local governmental entity and an individual which gives rise to a duty to such individual, and the 

duty is breached causing injuries, then a suit may be maintained against such entity." Sy!. pt. 3, 

Benson v. Kutsch, 181 W.Va. 1,380 S.E.2d36 (1989). To establish that aspecialrelationship exists 

between a local government entity and an individual the following elements must be shown: (1) an 

assumption by the local govelmnent entity, through promises or actions, of an affil1native dnt)' to 

act on behalf ofthe party who was injured; (2) knowledge 011 patt of the local govenmlental entity's 

agents that inaction could leUd to harm; (3) some fOlm of direct contact between the local 

govenmlcl1tal entity's agents and the injured party; and (4) that patty's justifiable reliance on the 

local govC11nneutal entity's affinnative undertaking. 

The Circuit C01l1t in this matter con'eetly dellied petitioner's Motion to Dismiss or 

Altematively for Summaty Judgment on the grounds that discovery is still ongoing in this case and 

a granting of snmmaty judgment would premature at this time. Respondents argue that 

inte11'0gatories need to be answered, depositions need to be taken, atld an investigationlleeds to be 

conducted to detcnnine whether a "special relationship" exists between the petitioner and 

respondents. Thus, since discovery will be helpful in atlswering these questions, the court clearly 

has not committed clear el1'Or in its rnUng and petitioner's petition should be denied. 

C. 	 A question of fact exists as to wbether Ii "special relationship" was created between 
respolldent and petitioner. 
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"In cases arising under W.Va Codc § 29-12-5, the question ofwhether a special duty arises 

to protect an individual from a State governmental entity's negligence is ordinarily a question offact 

for the trier offucts." Syt Pt. 11, I.H. v. Division ofRehabilitation S"rvices, 680 S.E.2d 392 (2009), 

citing, Syt Pt. 12, Pal'kulo v. W cst Virginia Bd. ofPl'Obation and Pilr91fl, 199 W.Va. 161, 483 S.E.2d 

507 (1996), Respondents contends that the evidence in this ease will demonstrate that the petitioner 

was aware of respondents' problems with the land adjacent to its property and petitioner made 

promises that it would help eOll'Cct those problems. Respondents argne that since early 2003, the 

petitioner was aware that the "Billo property" needed a culvelt and two feet oftop soil to prevent 

extra water being routed onto adjacent properties. At that time, petitioner knew it was its 

responsibility to conslluct the culvert. Minutes from townl11eetings show that petitioner inquired 

to the county commission as to why it had not yet received the funds for the culvelt.2 Minutes also 

show that fi'om early 2003 to 2005 that petitioner had full knowledge of the problems the 

respondents were having and were taking steps to have the situation resolved. Respondents argue 

that these promises lead to a "special relationship" between the petitioner and respondents and an 

affumative duty on the part of the petitioner to take action to prevent the respondents from being 

ftui:her damaged. 

As stated previously in Benson, to establish that a "special relationship" exists between a 

local government entity and an individual the following elements !nllSt be shown: (J) an assumption 

by the local government entity, through promises or actions, ofan affnmative duty to act on behalf 

of the party who was injmed; (2) knowledge on part of the local govenunental entity's agents that 

inaction could lead to hall11; (3) some f0I111 ofdirect contact between the local governmental entity's 

2 See attached Exhibit No.2, Town of Pratt RegnJar Session January 14, 2003. 



agents and the injured party; and (4) that party's justifiable reliance on the local governmental 

entity's affinnative undeltaking. In this case, the petitioner had full knowledge that the "Billo 

property" was causing damages to the respondents' property and made promises to the respondents 

that it would be corrected. TIlese promises made petitioner created a special relationship between 

it and the respondents, and the respondents relied on these promises to their detriment. 

IV. Conclusion 

For the foregoing reasons, Roger P. Crist and Roxanna Crist respectfully requests that this 

COUlt deny Petitioner's Petition for Writ of Prohibition, allowing discovery to proceed and the 

re>pondents to pursue their case. 

ROG.ER AND ROXANNA CruST, 
By Counsel 

Respectfully submitted by: 

.J,d-.£1f)~ 
-- R. Mitch~iI~"'SB #2580)~T R. MITCHELL, L.C. 
206 Berkeley Street 
Charleston, West Virginia 25302 
(304) 346-0307 
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LAWOFFlCES 

,JOHN n. MITCHELL, L. C. 

206 BERKELEY STREET, 


CHARLESTON, YI'ESTViRGINIA 25302 


TELEPHONE: 30~·346·0307 
.TOHN l\, MITCHELL, SR.' . TOLL,FREE: 800~46·0307 
WlLLlAMll:MUR,RAY FAX: ,304·346.0309 

EMAIL: .jrmlnwofllee@).uhoo.com 

Febl'uat)' 6, 2012 

Cathy Gatson, Clerk 
CircuiLCourt of Kanawha Counti 

.Kanawha County Judieial Building 

l11CoUlt Street . 

CharleSton; West Virginia 2530J 


Re: ',Roger. Paul Crist and,Roxanna Crist ':. Town of Pr.att,et aI. : 
dvilA.Cilon No.: 1i:c~iii7: 

Dear Ms. Gatson: 

Please fm~ enclosed."PlaintUis",Response to p(liendant, TowBl.(li'P.FllJt's Mptl(jli to 
Dismiss or Altemative1rfor SllmnlllJ'Y Judgmonti' for filing intheabpve-referenced civil action. 

. . Ifyou should have any questions regarding this matter, please don~t hesitate to contact l~e 
a!'Zour convenience.<,\,'.}f;,.,"'y;,"··-,:,-".·" " . t:,., ,>,-·"·,"'r-t ., 

Very trill}, yours, 
]QHNRMI:rCHELL, L.C, 

c;zg::'f!l~L 
., .- . .. - , - t~"" = _ • '~-"''' • ':'" -/'<-, ' '." ~ 

JRM/y,y 
Enclosui'e 
ec:, ,Hon, Judge Jalnes C. Stucky 

Harold S. Albertson, Esq. 
. J olumie E. Brown, Esq. 

Roger and Roxanna Crist 

mailto:jrmlnwofllee@).uhoo


IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

ROGER rAUL CRIST and 
ROXANNA CRlST, his wife, 

Plaintiffs, . 

Y. Civil ActionNo.: 11"C-1Z17 
(Hon. :James C. Stucky, Judge) 

TOWN OF PRATT, a West Virginia 
Municipal Corporation, HELEN B. 
BEAAY, Administratrix of the Estate 
of JOHN BILLO, and WILLIAM M. 
PERRY and ROSELLA PEAAY, his wife, 

Defendants. 

PLAINTIFFS' .RES]'ONSE TO DEFE~'DANT. TOVVN OF PRATT'S, MOTION TO' 
DISMISS OR ALTERNATIVELY FOR SUMMARY JIl!)GMENT 

NOW COMES the plaintiffs, Roger Paul Crist and Roxalllla Crist, his wife, by and through 

tilelr.eounsei, JohnR. Mitchell, Sr:,·of JohnR. Mitchell, L.C., and pnrsuantto Rule 56 of the West 

Virginia Rules of Civil Procedme, respectfully moves this Comt to deny the defendant's lUotioll to 

dismiss or altemativelyfor suinmal'Yjudgment. In SUPPOlt oftllis Motion, plaintiff states as follows: 

"FACTS 

Tile plaintiffs are the owners of real propOlty located at 306 Campbell Avenue, Pratt, 

Kanawha County, West ViTginia. 'TIus propelty was purchased by the plaintiffs on October 29, 

1974. The defendant, Town ofPratt (herein after "Town ofPratt'~), is-a West YirginianlUnicipai 

corporatioll, located inKallawha County, Wcst Virginia. Defendant, HelenB. BOlT)" was appointed 

Administratrii: ofthe Estate of Johu Billo, shortly after Ius dl",ath, before the Clerk of the County 

COllnuis&ioll ofKanawha County, West Virginia. Prior to his death, John Billa was the O"I'l'l1er of 

real property located adjacent to the property of the plaintiffs -which is the subject of the Complaint 



ill this matter. Defendant,!; William M. Perry and Rosella PetTY, purchased the said property ofthe 

Estate ofJohn Billo und have conducted activities on the said property which arc the subject of the 

Complaint of the plaintiffs in this mattcr. Since approximately 2003 and prior to his death, John 

Billo began a landfill on his property which is adjacent to the property oflhe plaintiffs. As a result 

ofthe landfill, the surfuce oflv!:r. BiIlo's propertywas raised above the properly of the plaintiffs and , 

has caused a drastic change in·the normal flow of drainage, causing flooding of a majority of the 

property of the plaintiff, The landfill hllS caused water to stand all the plalntiffs' property forlong 

periods oHime, has created a habitat for mosquito breeding, and has left the property unmhabitable, 

other than the area immediately slln'ounding the plaintiffs' home and that ·said damages are 

continuing in nature. 

Aftcr Mr. Billa's death,. the defendants WiIliamM, Perry and RoscllaPcrry, continued to'fill 

the property causing the existingprobletn to get worse. The plaintiffs have flIed objcotions with the 

defendant, TOWll ofPratt, whohmie refused to talec any action even though it is are aware of the 

landfill and the damage it has caused, The plaintiffs have requested documentation ofpetmits for 

such landfill and have only been provided with a copy of one such pennil wbich was issued to 

defendant, William Perry, on August 31, 2007, The TOWlJofPratt has been Ullable to·provide 

documentation of any prior pennits for such landfill prior to that date, TIle failure of the Town of. 

Prattto t!lke any actioll to con'eL'i: the damage or to direct the Estate ofJohnBillo, or any other party 
y 

respQllsib,le for the c1amljgc that has been done to theplaintiff's property, after .the numcmus 
, .' - " ,-. , . . .- .-. - - -<:.-~-. . - -' 

complaints, constitutes an act ofnegligence. As a proximate result of the negligence and failure of 

the defendant, Tovill ofpl'att, the plaintiffu have suffered damages, 

1. Defendrutt's, To;vn of Pratt, Rille 12(b)(6) motion should be denied nnd 



heard as a motion for SUnllHaiT judgment 

TIle City of Pratt has filed a Rule 12(b)(6) motion to dismiss the plaintiffs' Complaint for 

failure to state a claim upon which relief can be granted or in the altamative for Rule 56 surrnllary 

judgment. "Only matters contained it) the pleading cae be cOl1sidered on amotion to dis.miss under 

Rule 12(b) and R.C.P., and ·if matters. outside the pleading are ,Presented to the COUlt and lire not 
. 	 . 

excluded by it, the motion should be h'eated as onc. for summary judgment and disposed of under 

Rule 56 R.C.P. ifther.e is no genuine issue as to any material fact in cOIDleetion therewith." U.s. 

Eide1itv & Guaranty Co. v. Eades, 150 W.Va. 238, l44 S.E.2d 703 (1965). When a motion to . 
. ". 	 . 

dismiss for fhllure to state aelaim upon whichre1ief cae be granted under Rule 12(b)(6) of the West 

Virginia Rules of Civil Procedure iscoJ,lvertec into.a motion for summary jndgment, the 

requirements of Rule 56 of the West Virginia Rules of Civil Procednre become OJlcrable. Riffle v: 

C,J. Hm,hes Conshuction CO.,226 W.Va. 581,703 S.E.2d 552 (2010). The Court further states that 

once the proceeding becomes .Olle for summa!), judgment, the moving party's burden changes aed 

the moving party is obliged to demollstrate that there exists no genuine issue as to any material fact 

and the moving party is entitled to a judgment as a matter oflaw. Therefore, since the defendant 

City ofPratt has filed Eiilhultaeeou8 motions, the CaUlt sliould deny the defendant's Rule 12(b)(6) 

motion and hear only the sununmyjndgment motion. 

n. 	 The Defendant, CIty of Pratt, cannot clatm immumty·iH this.matter because a' 
specialrelatiouship existed between the plaintiffand defendant which precludes 
d§f'ill.~a~l~from !l~~el'tmgsllchdefY]1se.
",._c ,_ ,_ 	 \? ~ _ ",,- , ' __ Ie .", _, ~., __ <._ .:~ 

Tbe City ofPratt has filed a motion for summary judgment olaiming sovereign immunity 

under 'IVest Virginia Code §29-12A-5(a)(9) which states that a political subdivi sian is illll1lune fi-om 

liabilityifa loss or claim results from its licensL"gpowers orfunctiol1s, Since a special relationship 

exists bctween the plaintiffs and the Town ofPratt, its defense clail1lB of sovereign immuuity must 



fail, "If a special relationship exists b&.weena local· governmental entity ana. an indivldualwlrich . 

gives rise to a duty to such individual, and the duty is breached causing if\iUlies, then II suit may be 

maintained against such entity." Syl. pL 3, Benson v. Kutsch, 181 W.Va. 1,380 S.E.2d 36 (1989). 

To establish that a speciall'elatiollslrip exists between a local govermllenl entity and an individual 

the following elements mllst be shown: (1J; an assumption by the local government entity, tlu'ough 

promises 01' actiaus, of anaffilmative duty toacl on behalf of the party who wasinjul'ed; (2) 

knowledge au 'part of the local govenlmentaJ entity's agents that inaction could load·to harm; (3) 

some fonn of direct contact between the local governmental entity's. agents and the injured P!\!ty; 

and (4) that.'paJty's justifiable reliance onlhe 10cllI govemUlental entity's affumative undCItaldng, 

III. The Defelldant, City of Pratt, owell plaintiff lIiluty as a mattll!' of lllw,and 
triable issues of materialfact exist as to whether defendant breache<lthat duty, 

In tbis case tile evidence will demollEtl'ate that the Town ofPratt was awareoffheplaintiffstroubles 

with the land aojacent to its propeity and had made several pronrises that it would help COI1'eet those 

problems. Since early 2003, the Town ofPratfwas aware that the "Billoproperty" needed a culvert 

alld two feet of top soil to prev.ent extra water being routed onto adjacent properties. At that time, 


the Town ofPratt knew it was theirrespo11sibilityto eopstmet the culvertalld alsQ was inquiring to 
. . 

the county commissio11 as to why it.had 110t ;'eceived the,fnuds for the.cuhr6rfl I\lfuiutes from town 

hall mcetings from early 2003 to 2005 reflect that the TOW11 of Pratt 'had full knowledge of the' 

probl=s the plaintiffs were having and were taking steps to have the sitnatioll resolved. 

an affumative duty 011 the palt of the TOW11 ofPratt to take action to prevent the plaintiff from being 

further damaged. 

I See attached Exlribit No.1, TOWll ofPratt Regular Session January 14,2003. 



As stated previollsl~' in Benson, to establish.that a sp"cial relationship exists between a local. 

gOVel1illlent entity and an individnal, the followIng elements must be shown: (l) all assumption by 

the local government entity, through promises 0)' actions, of an affirmative duty to act on behalf of 

the pa.rty who was injured; (2) knowledge 011 part of the local govel1Unclltal entity's agents that 

inaction could lead (0 hmm;· (3) some fOlm 'or direct contact between the looal governmental entity's 

a.gents and the injured party; and (4) that pmty's justifiable reliance on the local goverm11ental 

elltity's affinnati:ve undertaking. In this case, theTown of Pratt had full knowledge,that the "Billa 

property" was causing damages to the plaintiffs,pl'operty and made promises to the plaintiffs that 

it would be conected. Thesepromises made by the Town ofPratthavecreatoo a special relationship 

between it and the plaintiffs, and the plaintiffS have relied 011 these promises to. their detriment 

IV. Triable issues of fact exist as to the JegaJ cause of plaintiffs inju!'y. 

Once dutyhas been established, ifevidence on causation is such that reasonable minds could 

differ as to wheth(:',r there was a causal link between the duly breached and the damages suffel'ed, 

tlle11 a triable issue or material faot exists that precludes sununary judgment, Under these 

circumstances, reasonable minds could differ as to whether a special relationship existed between 

the plaintiffs and the Town o.fPratt and,whet11er or not the Town of Pratt breached that duty owed 

to the plaintiffs, Thus, the Town ofPratt's motion for sU1111nary judgn:tcntmqst bc denied, 

V. Standard ofReview 

, ,Ao'motlo)1 fors.lJ1ll;J1~l)judgment should he f,'1'anted only when it is clear that there is 110 
- ,. .. 

-.:, 1;,_'· ".;~ ,. -,,;"'i, ..../s •. --.·, 

genuine issue of fact to be tried and inquiry concerning the facts is 110t desirable to clarify the 

application onaw. Syllabus Point No. 4, b§.tna~Casualtj' & SUl~etv Co. v, Federallnsul'lUlce Co. Of 

New Ygrk, 148 W,Va, 160, 133 S.E.2d 770 (1963). In detel111ining on review whether 111cre is a 

genuinc issue of material fact between the paiues, the court should constme the facts ill the light 



IN THE CIRcorT C0UR["OF KANAWHA COUNTY, VIlEST VIRGINIA 

ROGER PAUL CruST and 

ROXANNA CRIST, his wifc, 


Plaintiffs, 
v. Civil ActiQnNo.: 1l"C-1217 

(HOll, James C. Stucky, Judge) 
TOWN OF PRATT, R West Virginia 
Muuicipal COI'poratiol', RELEN B. 
BERRY, Administratrix of.the Estate 
of JOHN En,LO, and "WilLIAM M, 
PERRY and ROSELLA PERRY, Ilis wifc, 

befendants, 

CERTIFICATE OF SERVICE 

I, Job,nR Mitchell, and the firm ofJohn R, Mitchell, L.C., counsel for the plaintiffs, Roger 

Paul Crist and RoxRuna Crist, do hereby celtifYthat service ofthe foregoing "Plaintiffs' Response 

to Defendallt, Town ofl'ratt'sMotion to Dismiss 01' Altel'lliltivelj'for Summa!'y iJndgment" has 

been made to,counsel ofrecord this 6'" day of February, 2012, byfacshnile and by placing a true and 

exact copy in a properly stamped and addressed envelope in the United States Mail, First Class, 

postage prepaid to the following: 

Harold S..Albertson, Illsq; 
]>;0,Eli'S 1989 
Charleston, WestVirgfuia'25327-1989 

Johnn~e E..BPO,lm,.Esq. 
Puilin Fowler m:maganBJ'own & Poe I'LLC 
901 QmH'l'iel' Street 

-~'·~~.~JtgtA~;;~{~*t$~~.~[~~1~7Q.1, 

CL~.. :J£LfJ(t~I". 4L­
:: ::. 'l:("MitCh~~~~k8() 
•. liN R.:ryIlTCHELL, L.C. 

2'06!Bei'killey Street . " 

Chllrleston, West Virginia 253()2 
(3()4) 346-0307 



Town ofPratt 
Regular SesSIon 

January 14, 2003 


The COlIllllollCounoil ofthe Town ofPratt met lun.~gulur session cmJauuary 14, 2003, at 
7: 15 P.lyi in the Municipal Bllilgin~ Counoil lXl;t)rpb:;.r~ p~.¥~(.'lnt Wf,lr(; : )$lyor Crool(JlJ:w.nks, 

Recorder Smith, Buddy Hrill, Bob Simile, and Helem Turn(lx. There W$fe 7 \~sitors present. 


Flagsalute led by the Recorder. 

Mil1l!tes and Finanoial Statements 

A motion was made by HclDn Turner to accept-th" roinutes ofthe December 10,2002 

regular meeting, 2nd by Buddy Hall. The motion was passed ~animously, 


. . A motion was.made by Bllooy HalL to accept the financial statemeats for the town and 

utility CO., 2" byBob'Slilllle, 'The moHall was paSsed lIuanimOUllly, . 


Police Renort·Russell Kee.~ 

1-	 Complaints heurd and answe,-ed. 
2. 	 OneDW 
3. TwoQ!,e~¥i'lJ?<l:!td t~tetm¥ 
4. 	 Two a0m~sl!ic Vlol(lllce pmfulems. 
5. 	 One dmg overdose. 
6. T~o.~Jv:il ~~ti2!l.jn~~e~t;> court. 
7. 	 Terry 'Sayre, fromS!4teDepfjrtmcnt o[p]anning, will s~.c ahouthaving a caution 

Ijght-PfaC!~ attlle iutBrs~ctiiin mouth o'f P;rin.t Creekroftc1 u[1d WV61, . 
Chlef-Ifees ask<id the PDUI!1lil to. see ifsome'-Jringcan ped011(;1a,bout large trucks 
p~rldn.g \'In daad ena str~e~. Adisoussion wash,lidon theprol1bm" the zoning 
c@Jmm~r~v,tlJ.[I°J!~W~l!I:S,R\~!?J.2!!l: . . .'. 

. 	9. }:re·:itfeil.u8iteIN1\:ebf~~':IilSI~#t1illve-'~e[)n O~Gurring inEaitBaril::, Cwwn :Hi~1, 
r·Ji!rsford, aiId·Pratt Hc·cwki'<:.fthe pe,gpleto"loobout~q~ s1):a9g~·,~ehiGles df.ixmg 
af9undtown slowl,)!, He smd th¢:thePolice;rmeif!gfP,nbI'0111Ji.'businesses;thatfuey 

..~Yt1I~g~~C?~f~~ ~~~~~~I:9?prs;~~;~ti~;JfiP.i1J~~~~.i~t'n,f~i~!!y,2.'Ee?~~~~~r 
,'"j31NSIIIg.f$~f\iI''ff~~~£1j}:~w~~fitv,:lg~~~~~{,l{1~!;.~~~J{..,.t~1V,!{!lZ~-l;~-,}1<~Y'f;~~r~~{{~~~"?',I,*",11< _ . \;J:?,~/~'~Jltf 

10. 	 Harley Vestwas recognized as a recent graduate of the. Police Academy. 

Utilitv Renort- Mavor Crookshanks 

G 1. 	 The regues!.for.a raie increase with UKVPSD was denied because it was notput .' 
in the newspaper so.on enough, Gordan Bellhiemer has anomer request ready to. 
put in the paper. 

mailto:c@Jmm~r~v,tlJ.[I�J!~W~l!I:S,R\~!?J.2!!l


2. 	 The mayor !Illk\ldifwe wanted to try a.t5ain or turn UKVPSD's part back to them 
AJong dlsoussion was held with the counclld(Joiding to do both. We will try to 
get an inoreaRe and will send a letter to UKVPSD telling them that within a year 
we will tw.u (lVilf th{lj,r Fact t'9 them,., Ifwl1.get tlie.inQE'IaSI'! W~ '!-viII Stay with the 
program. Amotion was made by:Sob Simlle to publish the rate inoJ;eaSe in the 
paper, 2'" by Hel(Jl1 Tumor. The mouon was p!lllsed unanitnously, Amotion was 
m.W.Qy,.J.;l.l!fI~ flt.lJJtQMve the Tow.n.law,y..flf wrj1J; II- ~tle:rtp the. m;:y.p.$D 
tellingthel11 that we will turn their part aftho sewer and wa1J;r over to them 
Within a. year, 2nd by:Sob Siniile, The motion was paaS;ld imauimously. 

Recreation Committoo,Chiok Filbin 

'1. The s;mi,or diIlper was a Bupoess with gO people being served, 

2; Thuisdl}y iUghfis open gym. 

3. 	 QU(J~tion on Wh9w1ll cutihe grass on.the lot at the intersection of Center Street 

andWV 61. TbePrlltt Woman's chili should be checked with as they will 
PIP'q~.!?lypm~~,gr.WJSJ . . 

Old Business 

A jOl)g.discusslo:r:tY't:!Ip, held onthe.Borisrein property and iheproblem the 
Iwten'ifaJbuyel§ arelml'ing. They have not been able to pumhase a small parcel of 
lAAil:touse !lS.parld)1g. . 

2. Wtr::n~:iQ;i.ap~t~!it~'iltjtiqn:tQ.r<~,$1,2,)9~Q.Q,gtiliYtto.p'grch!l!?e..ii',QW,Pl!j;e.~, 
i:y,p'!:l\llriml$, i\tx'm.a¢ruuy,imd other offic~ eqUipment Amott6n 1iyBudtlyHall to 

. ha.veti1e resoJution passed, 2nd by Helen Turner. Tne motion was passed. ,; . 



,( 

,. 


)::few Busiu(:l88 

0.... 1. 	 BDb and B::tt,' :Hard.l' a.sked who is liable for anything happ:ming in the Pratt 
C~metery, Mr. Bellhiem::ar will cheak our insur!lllce..p.Q.lioy aboutthis problem 

2. 	 .::rh~MI,itYQ~(I,~]MieinOWtlt)wiir,p!ant .,ufci'l:\wr, .Car.ol!I-~ 
WI) b/l.ve hired Mike J;'arooll for one day a we"k to run the press. We need to 
checkon hiring a:lWW water opel!ator Dep/l.USe Kermit Mullins Will be retiring 
sop,n. The m~Yp'r 'W~~S:isl.\\~rh<\t »:1' hge l;\JA\yS!Jm,pjpsJulI1imp in tr~jmQg ~o he 
call get his Iioeuse back. Along discussion was held on the utility workers. 

Motion to adjourn at 9:25 P.M. by Belen Turner 

.; 

Mayor 	 Reoorder 



• 


Town ofPratt 
R\lgular Session 

January 14,2003 


The Common Council of the Town ofPratt Jilllt in regular scssion o)lJanuary 14, 2003, at 
7:15 P.M in the Municipal Building. Council memb~rs present were: Mayor Crookshanks, 
Recorder Smith, Buddy Hall, Bob Simile, and Helen Tumer. There were 7 visitors present 

Flag salute led by the Recorder. 

Minutes and Financial Statements 

.A motion was made by Helen Tumer to accept the minutes ofthe December 10,2002 
regular meeting,Z"d by Buddy Hall. The motion was passed unanimously. 

A motion was made by Buddy Hall to accept the financial statements for the town and 
utilit¥ co., 2nd by Bob·flimile. The motion was .passed'unanimousiy. 

Police Report-Russell Kees 

1. 	 CompJaintsheard and answered. 
2. 	 OneDUI 
3. 	 Two breaking.and entering 
4. 	 Two:gomestic'Idolence problems. 
5. 	 One linlg overdose. 
6. 	 T'Vo civiLactio!1 inmagistrate court. 
7. 	 Terry:Sayr6, from StateDepartment ofPlanning, will see aboutbaving a caution 

light placed at,the intersection mouth6fPaint Creek road and WV61. 
tt 8. 	 Ch.lenCeyS.aJlk~athe counCiLto~t:e ifsomething. can be done a~outlargetrucks 

parking on dead end strcets. A discussion was held on the problem, the zoning 
committee wlUlook intQ tfie. probJem. 

. 	9. He'IIfentioned;the··breakJJif~;ilia~:fljiv&Been'occnrring·in.EaSt·Bank;··Clrow4¥Hill~ 
liap.sford,and}lratt.He <tSk~,41;he'Jle.9jJI¢ to look outfQf Sl,l:aqge"ehic)es driying 
aroimd town siowly. He saiQilil\t the'(>oliC(:iare~gingTownbusinessesthaithey 
ha'\i.'echi:cked for unlocked d60rsaudofuer problems that' may have oooun:eclafter 

~~9(Q:~(qi~:~;::~.;::~-:-\' --T', _ ," - . • - :" -~!. ",- -' '.: :l~- ,:",~<~,:~;::h,;t:;~;~.'~;"~-::l,::i:\ ~-::.~~~; _~ ,:',• 

10. Harley Vest was recognized as a recent graduate of the. Police Academy. 

Utility Report- Mavor Crookshanks 

e L 	 The request for a rate increase willi UKVPSD was deniedbecause itwas 'not put 
in the'newspaper soon enough, Gordan Bellhiemer has another request ready m 
put in the paper. 

http:liap.sford,and}lratt.He


2. 	 The mayor asked if we wanted to try again or tum UKVPSD's part back to them. 
A long discussiou was held with the council deciding to do both. We will try to 
get an increase and will send a lctter to UKVPSD telling them that within a year 
we will turn over their part to them. If we get the increase we will stay with the 
program. A motion was made by Bob Simile to publish the rate increase in the 
paper, 2nd by Helen Turner. The motion was passed unanimously. A motion was 
made by Buddy HaILto have the Town la'\'Yer write a letter to the UKVPSD 
telling them thatwe will turn their part ofthe sewer and water over to them 
within a year, 2nd by Bob Simile. The motion was passed unanimously. 

Recreation Committe.e-Chiok Filbin 

1. 	 The senior dinner was a success with 80 people being served. 
2. 	 Thursday night is open gym. . 
.3. 	 Question on who will cut the grass on the.lot at the intersection of Ccnter Strect 

and WV 61. The Pratt Woman's olub should be cheoked with as they will. 
probably cut the grass. 

Qld Business 

A long discussion was held on the Boristein property and the problem the 
potential buyers are having. They have not been able topurohase a small parcel of 
land.to use as parking. 

2. 	 We.needto pass'aIesolution for a $12,OOOgrant to purchase computers, 
typeWriters, fax m~ohine,'and'other;office equipment A motion"by13udCiy Hall to 

. have the T()solution passed, 2M byHelen Turner. The motion was passed 
unanimously, 

0- 3. 	 AillsIluiision was held on a zoning cormnittee being setup. This is the new 
zoningordinanceifpassed. The Town Counoil shalldeoide uporiany issues 
coooerniiIg.zonilig/bullding:permits in,tiIejUrlsdictions of.theto~ ofB~att. The 
CqUncilwHl.aot,aithezorii'ng committee and make decisions dliiingthemeeting 
foPqv,irIg !U1y"r<l<J"uost :e~~rdipgi~O!0ig/b9gi1j!l!;';· .:rheC;o,:!ncJl;l11!l:y.~X;W~d jl~~ 
tiIrle0fW!fich%eY"reiillhillieCisioii'l'fmotelfnieis'tieedetllci'tlioroi!gHly!evaluate 
the, request. A m(jtionwaslliade by~uddY:Hanto accypt,this as the first reading, 

.. , .' . . 



New Business 

0....1. 	 Bob and Betty fIardy atlked who is liable for anything happenint\ in the Pratt 
Cemetery. Mr. BeUhiemer will check our insur ~!(roblem. 

2. 	 TIle mayor mentioned that we have a new seWer plant operator, Carol Bapson. 
We have hired Mike Parcell for one day a week to run the press. We need to 
check on hlring a new water operator because Kermit Mullins will be retiring 
soon. The mayor suggested that we hire Billy Samples full time in training so he 
can get his license back. A long diseussion was held on the utility workers. 

Motion to adjourn at 9:25 P.M. by Helen Turner 

Mayor 	 Recorder 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

State of West Virginia, ex reI. 

TOWN OF PRATT, a West Virginia Municipal 

Corpol'lttion, 


Petitionerf!)efendallt Below, 

v. No. 12-0442 

THE HONORABLE JAMES C. STUCKY, 
Judge of the 13" Judicial Circuit, and 
ROGER PAUL CRfST, et a!., 

RespondentsfPlaintiffs Below. 

CERTIFICATE OF SERVICE 

I, Jolm R. Mitchell, colUlsel for the respondents, Roger Crist and Roxanna Crist, do herehy 

certifY that service ofthe foregoing "Respouse ofRoger Crist and Roxanna Cristto Petition for 

Writ of Prohibition" was made upon all counsel of record this 30'" day of April, 2012, hy 

depositing the same to them in the u.s. Mail, postage prepaid, in properly addressed envelope as 

follows: 

Johnnie E. Brown, Esq. Harold Albertsoll, Es({. 
Pullin, Fowler, Flanagan, Brown & Poe, PLLC P.O. Box 1989 
,lamesMark Building Charleston, WV25327 
901 QuarrierStreet 
Charleston, WV 25301 

The Honorable James C. Stucky, Judge 
Kimawha CoulIt)' Circuit Court 
Judicial Annex, 111 'Court Street 
Cilarleston,WV25301 . ". , - " - ­

-~ . 
~ 

- ~ ~ "'~'... _.'£:i~'~ 
oh R. Mitchell (\VVSB #2580) ~J R. MITCHELL, L.C. 

206 Bet'keley Street 
Chadestou, West Virginia 25302 
(304) 346-0307 


