IN THE SUPREME COURT OF APPEALS OF WEST % GI]??A ] FEr
{ ! .

|

[
State of West Virginia, ex rel. 3;*'} A :
TOWN OF PRATT, a West Virginia Municipal | ML OIE
Corporation,

Petitioner/Brefendant Below,
V. No. 12-0442
THE HONORABLE JAMES C. STUCKY,
Judge of the 13" Judicial Cireuit, and

ROGER PAUL CRIST, et al,,

Respondents/Plaintiffs Below,

RESPONSE OF ROGER CRIST AND ROXANNA CRISTTO
PETITION FOR WRIT OF PROHIBITION
FROM THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
Civil Action No.: 11-C-1217

NOW COMES the respondents, Roger Crist and Roxanna Crist, by and through their
counsel, John R. Mitchell and the law firm of John R, Mitchell, 1..C., and in response to the Petition

for Writ of Prohibition, do state as follows;

I Introdnction
Respondents, Roger Paul Crist and Roxanna Crist, his wife, by counsel, John R, Mitchell,
Sr., of the law office of John R. Mitchell, LLC, respectfully requests this-Court reject the Petition

for Writ of Prohibition filed on behalf of petitioner, Town of Pratt, a West Virginia Municipal

Corporation, because the Honorable Jameg C. Stucky, Judge for the Circuit Cowrt of Kanawha

County, West Virginia, did not commit ¢lear error by denying petitioner’s Motion to Dismiss or




Alternatively for Summary Judgment. Specifically, the circuit court correctly denied the motion on
the grounds that discovery has not yet began in this case,

In support of their opposition to the Petition for Writ of Prohibition, respondents set forth the
following,.

. Statement of Facts

The respondents, Roger Paul Crist and Rosamma Crist, (the “Crists™), husband and wife, are
the owners of real property located atv?z(}ﬁ Campbell Avenue, Prait, Kanawha County, West Virginia,
This pmperty was purchased by the respendents on October 29, 1974, The petitioner, Town of Pratt,
is 8 West Virginia ﬁ’;uiﬁcipal corporation, located in Kanawha County, West Virginia, Defendant,
Helen B. Berry, was appointed administratrix of the Estate of Johw Billo, shortly after his «:iiﬁath.=
Prior to his death, Johu Billo was the owner of real property located adjacent fo tiw property of the
respondents which is the subject of the suitin this matter. Defendants, William M. Perryand Roseila
Perry, purchased said property from of the Estate of John Bille and have conducted activities on the
.said property which are also the subject matter of this suit,

Since approximately 2003, prior to his death, John Bitlo began a landfili on his propeity
which is adjacent to the property of the respondents. As a result of the landfill, the shrface of Mr.
Billo’s property was raised above the property of the respondents and hag caused a drastic change
in the normal fiow of drainage which has cansed flooding on the property owned by the respondents.
This landfill has caused water to stand on the respondents’ property for long pertods of time, has
created a habitat for mosquito breeding, and has left the property uninhabitable.

After Mr. Billo’s death, the defendants William M. Perry and Rosella Parry, continued to fill

the property causing the cﬁisting problemto get worse. In the past, the respondents filed objections



with the petitioner, who refused to take any action even though it was aware of the landfill and the
damage it was causing. The respondents requested documentation of permits for such landfill. To
date, the respondents have only been provided with a copy of one such permit which was issued to
defendant William Perry on Augnst 31, 2007. The petitioner has been unable to provide
documentation of any prior permits for such landfill prior to that date. Respondents contend that the
failure of pefitioner to take any action to correct the damage or fo direct the defendants or the Estate
of John Bille, or any other party responsibie for the damage that has besn done to respondents’
property constitutes an act of negligence. As a proximate resuit of the negligence and faiture of the
petitioner, the respondents have suffered damages.

On July 22, 2011, the respondents filed suit against the said defendants and petitioner in this
matter in the Circuitx Court of Kanawha County, West Virginia, On December 12, 2011, the
petitioner filed a motion for summary judgment in Kanawha County Circuit Court claiming
sovereign immunity under West Virginia Code §29-12A-5(a)}9) which states that 4 political
subdivision is immune from Hability if a loss or claim results from its licensing powers or §uncti0n§.
On February 6, 2012, the respondent filed its nr&SpOﬂS& arguing, infer alia, that: {1) a “special
relationship” exists between the respondent and petitioner and its defense claims of s»:}ver@ign.
immunity must fail; and (2) that discovery is still ongoing in this case, 50 a granting of summary
judgment would premature at this time.! After a hearing on this matter was he}d on February 7,
2012, n front of the Hoxn, James (. Stucky, Judge, Kanawha County Circuit Court, petitioner’s

motion was derried. The court ruled that since no discovery hag taken place in this case the court

! See attached Exhibit 1-Plaintiff’s Response to Defendant, Town of Pratt, Moton to
Dismiss or Alternatively for Sunmary Judgment. :



would take this matier up again at the appropriafe time.

HI. Argument

A, Standard of Review

In determining whether to entettain and issue the writ of prohibifion for cases not
involving an absence of jurisdiction but only where it is claimed that the lower
tribunal exceeded ifs legitimate powers, this Court will examine five factors: (1}
whether the party seeking the writ has no other adequate meaus, such as divect
appeal, to the obtain the desired relief, (2} whether the petitioner will be damaged
or prejudiced in a way that is not correctable on appeal; (3) whether the lower
tribunal’s order is an oft repeated error or manifests persistent disregard for either
procedural or substantive law; and (5} whether the lower tribunal’s order raises
new and important probiems or issues of law of first impression, These factors are
general guidelines that serve as g useful starting point for determining whether a
discretionary writ of prohibition should issue. Although all five factors need not
be satisfied, it ig clear that the third factor, the existence of clear ervor as a matter
of law, chould be given substantial weigiit.

syl Pt. 4, State ex rel, Hoover v. Berger, 199 W.Va. 12, 483 8. E.2d 12 (1997).

In the present matter, petitioner is seeking a writ of prohibition to prevent the circuit court
from enforcing its bench ruling which denied petitioner’s Motion to Dismiss or Alternatively for
Summary fudgment, This Court has previously stated that, “[where prolibition is sought to restrain
a trial court from the abuse of ifs legitimate powers, rather than to challenge its jurisdiction, the
appellate court will review each case on its own particular facts to determine whether a remedy by
appeal is both available and adequate, and only if the appellate court determines that the abuse of
powers is so flagrant and violative of petitioner’s rights as to make a remedy by appeal inadequate,

will 2 writ of prohibition issue,” Syl, Pt. 2, Woodall v, Lauriat, 156 W.Va, 707, 195 S.E.2d 717

(1973}, Furthermore this Court has stated, [ A writ of prohibition will notissue to prevent a siniple

abuse of discretion by a trial court.” Syl. Pt. 2, in part, Preacher v. Sencindiver, 160 W.Va. 314,233

S.E. 2d 425 (1977).



B.-  The Circuit Court of Kanawha County, West Virginia correcity denied petifioner’s
Motion fo Dismiss or Alternatively for Srnmary Judgment on the grounds that no
discovery has taken place in the case,

Respondents argue that petitioner has incorrectly asserted that it is entitled to immunity under
W.Va. Code § 29-12A-5(a)(9). Respondents state that, “[i}f a special relationship exists between
a local governmental entity and an individual which gives rise to a duty to such individual, and the
dutg is breached causing injuries, then a suit may be maintained against such entity.” Syl pt. 3,
Benson v. Kutsch, 181 W.Va. 1, 380 S.E.2d 36 (1989). To establish that a special relationship exists
between a local government entify and an individual the following elements must be shown: (1) an
agsumption by the local government entity, through promises or actions, of an affirmative duty to
act on behalf of the party who was injured; (2) knowledge on part of the local governmental entity’s
agenis that %na{:ti01z could lead to harm; (3) some form of direct contact belween the local
governmental entity’s agents and the injured party; and (4) that party’s justifiable reliance on the
Tocal governmental entity’s affirmative undertaking.

The Circuit Court in tins matter correctly denied petitioner’s Motion o Dismiss or
Alternatively for Sunmmary Judgment on the grounds that discovery is still ongoing in fhig case and
a granting of sumunary judgment would premature at this time. Respondents argue that
interrogatories need to be answered, depositions need to be taken, and an investigation needs to be
conducted to determine whether a “sﬁecia} relationship” exists between the petitioner and
i‘espoméents. Thus, since discovery will be helpful in ansx#ering these questions, the court clearly
has not committed ;:}ea;* error in its rujing and pétitiouer’s petition should be denied.

. A question of fact exists as to whether a “special relationship” was created between
respondent and petitioner.



“In cases artsing under W.Va Code § 29-12-5, the question of whether a special duty arises
to protect an individual from a State governmental entity’s negligence is ordinarily a question of fact
forthe trier of facts,” Syl. Pt. 11, LH, v. Division of Rehabilitation Services, 680 S.E.2d 392 (2009),
citing, Syl. Pt, 12, Parkulo v. West Virginia Bd. of Probation and Parole, 199 W.Va, 161,483 S.E.2d
507 (1996). Respondents contends that the evidence in this case will demonstrate that the petitioner
was aware of respondents’ problems with the land adjacent to its property and petitioner made
promises that it would help correct those problems, Respondents argue that since early 2003, the
petitioner was aware that the “Billo property” needed a culvert and two feet of top soil to prevent
extra water being routed onto adjacent properties. At that time, pefitioner knew it was its
responsibility to construct the culvert. Minates from town 1n§e§ings show that petitioner inquired
to the county commission as to why it had not yet received the funds for the culvert,” Minutes also
show that from early 2003 to 2005 that petitioner had full knowledge of the problems the
respondents were having and were taking steps to have the situation resolved. Respondents argue
that these promises lead to a “special velationship” between the petitioner and respondents and an

affirmative duty on the part of the petitioner to take action to prevent the respondents from being

further damaged.

local governiment entity and an individual the following elements must be shown: (1) an assumption
by the local government entity, through promises or actions, of an affirmative duty to act on behalf
of the party who was injured; (2) knowledge on part of the local govermmental entity’s agents that

inaction could lead to harm; (3) some form of direct contact between the local governmental entity’s

* See attached Exhibit No. 2, Town of Pratt Regular Session Janmary 14, 2003.



agents and the injured party; and (4) that party’s justifiable reliance on the local governmental
entity’s affirmative undertaking. In this case, the petitioner had full lmowlédge that the “Bilio
property” was causing damages to the respondents® property and made promises to the respondents
that it would be corrected. These promises made petitioner created a special relationship between
it and the respondents, and the respondents relied on these promises to their detriment.
IV,  Conclusion

For the foregoing reasons, Roger P. Crist and Roxansa Crist respectfully requests that this

Court deny Petitioner*s Petition for Writ of Prohibition, allowing discovery to proceed and the

respondents to pursne their case.

ROGER AND ROXANNA CRIST,
By Counsel

Respect{ully submitted by:

n R. Mitchell (WVSB #2580)
\ R. MITCHELL, L.C.
206 Berkeley Street
Charlesion, West Virginia 25302
(304) 346-0307
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LAW OFFICES
JOHN & MITCHELL, L, C,
206 BERKELEY STREET
CHARLIESTON, WEST VIRGINIA 25302

TELEPHONY:  504-346-0307
TOLLIRER:  800-346-1307

JOHNR MITCHELL, 8K~ - o :
WILLIAM B MURRAY - o . ] o FAY: 3045460308
’ - ) ) . EMATL: jrmipwolfice@@ynhos.com
-February &, 2012 ‘

Cathy Gatson, Clerk A 4 :
Cireuit Court of Kanawha County . . T
A Kandwha County Judicial Buiiding = :

111 Court Street .

Charleston, West Virginia 25301

'Re':' Roger Taul Crzst and Ro}xam;a Cusﬁ Town of Pratt, ot al.
Cﬁvﬂ Actmn Ne., ITI~C~«1 A1 . .

Dea; Ms Gatson '

Pieass«: find enclosed. “Plamnffs’ Re&pouse to ﬁe;sndant T{:swn of Praft’s Moﬂon to
Dismiss oz Altﬁrnaﬁve}y for Szzmmamr Judgment™ fm filing in the above-r efer enced mfﬁ action.

- "Hyou should Have any quasnons regaxdmg ﬂus martﬁr please do not hes&atu to c{mtam me
abyour CONVENIENCTE, | s gt T :

'\f ery fr zﬂy YOS,
JQHN”K I\/II’I‘CH}?LL L. c,

 JRM/vw
© Enclosure
ce:. Hon. Judge Tames C. Stucky
~ Harold S. Albertson, Edq.
Johunie E. Brown, Esq,
Roger and Roxanna Crist
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INTHE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

ROGER PAUL CRIST and
ROXANNA CRIST, his wiie,

Piaintiffs,
Civil Action Na.: 11-C-1217
{Hon, James C, Stucky, Judgs)
TOWN OF PRATT, a West Virginia
Municipal Corporation, HELEN B,
BIRRY, Administratriy of the Lstate

of JOHN BILLO, and WILLIAM M.
PERRY and ROSELLA PERRY, his wife,

Defendants,

PLAINTIFFS® RESPORSE TO DEFENDANT, TOWN OF PRATTS, MOTION TO-
DISMISS OR ALTERNATIVELY FOR SUMMARY JUDGMENT ‘

NOW COMES thsélaintiffsj Roger Paul Crist and Roxanna Crist, his wife, By and tin'éﬁgh
ﬁ1si1'.§oxzase§, Johm R. Mitchell, St.,-of John R. Mitchell, I..C., aud pursuantto Rule 56 of the West
Virginia Rules of Civil Procedure, respecifully m@vés this Court to deny the defendant’s motion to
dismiss or ait@matiifaiy for sutnmary judgment. ln suppott of this Motion, plaintiff states as follows:

13

"EACTS '

The plaintiffs are the owners of real propéfry focated at 306 Campbell Avepune, Pratt,
Kanawha County, West Virginia, This property was purchased by the plaintiffs on October 29,
1974, The-defendant, Town of Pratt (hemin after “T'own of Pratt”}, is-a West Virginia mun%cipal
c::}rporaiimz; 1aca§t:dvivn Kanawha County, West Virgimia. Defendant, HelenB. Bm'j;g was appointed
Administratriz of the Bstate of JTohn Billo, shorily after his death, before the Clerk of the County
Commigsion of Kmlawhé County, West Virginia. Prior to his death, John Billo was the owner of

real property located adjacent to the property of the plaintiffs which is the subject of the Complaint



in this matter. Defendants; William M. Perry and Rosella Perry, purchased the said property of the - -
Estate of John Bille and have conducted activities on the said property ﬁfhich ave the subject of the
(éomplain’é of the plainfiffs in tgés matier. Since approximately 2{}‘03 and prior to his death, Jobo
Billo began a landfill on s property which ié adjacent to the property of the plaintiffs, As aresult
of the 1m1d§11j fhe surface of Mr. Billo’sproperty was raised above theproperty of the plain;géffs and |
has caused a drastéc changa in-the normal flow of ﬁrgéﬁage, causing flooding of a majority of the
property of the plaintiff. The landfill has cansed water to stand on the plaintiffs” propetty forlong
periods of time, hag c;eated a habitat for mosquito breedin g, and has left the property uninhabitabie,
other than the arca immediately suﬁaanding the plaintiffs’ home and that said damages are |
continuing in nature.

Aﬁé‘f Mz, Billo’sdeath, the Qefmdmﬁs William M. Pf—:&:ﬁf and Rosella Perry, continued tq'ﬁli
the property caasiﬁ gthe &xjstingémh} am {0 gst W,Q%‘SQ The plaintiffs have ﬁled objections with ﬂlﬁ
;%efmdani, Tm-ae'n of Prém who have refused to take any action even though if ig ave awars va the
landﬁﬁ and the damage it has caused, The plaintifis have 1'3{;1163%&1 docurnentation of permits for
such landfill and have only been provided with a capy of one such permit which ;ax!as issued to
defendant, Williamn Perry, on August 31, 2637, The Town of Praft kas‘bgsn ﬁﬁébie to @mrﬁd&
documentation of any prior pennits for gvcli; lendfil] prior to that date, The faé’im“e of the Town of
Prati-to teke any action fo correet the damage or to direet the Estate of Tohn Bille, or any Qt}zerjpafty
Iﬁ%q;.;s;hla f{)I" the damage that has been done to ﬂ}sﬂp@gﬁgt‘iff s property, afier the numerous
courplaints, constitutes anact of negligence. As aproximate result of the negligence and fatlure of
the dﬁféndant, Towmn of Prati, the plaintifts have su ffe:red damages,

L Defendant’s, Town of Pratt, Rute 12(b)(6) motion should be denjed and



heard as 2 motion for smmmavy judgment.

The City of Praft has filed a Rule 12{b)(6) motion to dismisg the pl‘aéntifi’s’ Complaint for
failre to state a cls;im upon which relief can be granted or in the alternative for Rule 56 symmary
judgment, “Only matters contained in the pleading can be considered on 2 motion to dismiss under
Rule 12(b) and R.CP,, and if matters.outside the pleading are presented fo the Court and sre not
excluded bgf it, the motion should be treated as one for summary judgment and disposed of under
Rule 56 R.C.P, if there is no gennine issue as to any material fact in conmection ihci'ewith,’%

Fidelitv & Guaranty Co. v. Eades, 134 V:\{N a. 238, 144 5.H.2d 703 (1 Qéﬁ), ‘When a motion-to,

~ dismiss for failre o state a claim ﬁpﬁm wiich relief can be granted under F;ulﬁz i?,(b)( 6) of the West
’?irg'mia Rules of Civil Procedure is converted into .a motion for summary judgment, the
m:}uire;megts of Rule 560 of the West”‘\fjj:giﬁia Rules of Civil Procedure l;)esoﬁle operable. Rifflev.
C.d, Hughes Constmctisﬁ Ch., 226 W.Va. 58 1, 703 8.8.2d 552 {201 @) ’E.'ha- Court ﬁwthaf; stafes that
once the proceeding becotnes oie for sommary judgment, ﬁie moving party’s burden changes and
the moving party is obliged to demonstrate that there exists no genuine issue as to any material fact
and the moving party is entitled fo a judgment as a matter of law. Therefore, since the defendant
City :{}f Pratt has filed simultaneous motions, the Court sliculd denythe defendant’s Ruile 12(bX06)
rnotion and hear only the summary. judgment motion.

L The Defendant, Ciéy of Pratf, cannot claim immunitydn this matter bacanse a-
special relationship exicted between the plain(iff and defendant which precindes
defendant from asseriing such defense,

G T TR gE T TR T aacTeds Tl BT OREIL a5,

The City of Pratt bas filed a motion for summary judgment clainung sovereign nmmunity

under West Virginia Code §29-12A-5(a)(9) which states that a political subdivision is immune from

liability if & loss or claim results from its Heensing powers or functions, Since a special relafionsghip

exists between the plaintiffs and the Town of Pratt, its defense claims of sovereign inmmunity must



fail, “If a special relationship exisls between -a local governmental entity and. au individual which -

© gives rise fo a duty to such individual, and the duty is breached causing injuries, then 4 suit may be

maintained against such entity.” Syl. pt, 3, Benson v, Kutgch, 181 W.Va. 1, 380 S.E.2d 36 (1989).
To establish that 2 special relationship exists bleth:en a local Agovczsmnmﬁ entily and a:n individual
the following elements mnst be shown: (1).an assumption by the local government entity, through
promises or actions, of an affirmative duty to act on behslf of the paty Wl}l{) was injured; (2)
knowledge on-part of the IV{:':;ail governmental entity’s agents that inaction could lead-to harm; (3)
s0Me fomn of direct canta?t between the local gavemﬁmﬁtal gﬁtity’sa gents and the injured party;
and (4) %hat;:aﬁy’s justifiable reliance on the local governmental entity’s affirmative undertaking,

HI.  The "}ﬁ}efeiydant, City of Pratt, owed plaintiff a Guty as 2 matter of law,.and
triable issies of material fact exist as to whether defendant breached:-that daty.

In ﬂzig case the evidence will demonstrate that the Town of Pratt was awareof the pl aiﬁiiff’ stroubles
with the land adjacent to its property mézd had Z’I;Iade several promises ﬁla’c it Woﬁid help correct those
problems, Sm(,@ carly 2003, t]aé TO;WH af Prati-was aware that ﬁm"‘Bi-I}o property” needed a culvert
aud two feet of top soil to prevent exira Watea'«being roufed onto adjacent propesties. At that tire,
the Town of Pratt lenew it W%}ES“'CI}&]'}"TGSpOIISibﬂiQ{ to copstiuct the culvertand also ‘iafi%s inguiring to
the county commission as te why it bad not ﬁ‘ecaﬁtﬁsea the funds for the.culvert.’ Minutes from town

hall meetings from earty 2003 to 2005 reflect that the Town of Pratt had full knowl&dge of the -

problems the plaintiffs were having and were taliing steps to have the sitvation resolved.

Thesepromlises Jeadteaspsotaticlationshipibetweentie Townofliatt anditheplainifvand
an affirmative doty on the part of the Town of Prati to tale action to prevent the plaintiff from being

further damaged.

' See attached Exhibit No. 1, Town of Pratt Regular Session.January 14, 2003,



As stated previondly in Benson, to establish-that a special relationship e}:iéts,batweeﬁ alocal.
government enlity and-an individual, the following elements must be shown; (1) an assumption Aby
the local g{}‘sfemmenf entity, through pmmiseé or actions, of an affimative duty to act on behalf of
the party who was injured; (2) lmoxxrlédge; on part of the local governmental entity’s agents ﬁ.mt
inaction could lead to havm; {3) some form-of divect contact betwssn the local governmental entity’s
agents and thé iﬂ;’m’eﬁ party; and -(4) that party’s justifiable reliance on the local govemnentai
entity’s affirmative un{iefta‘;cjng; In this case, the Town of P%‘att had full knowledge that the “Billo
p;'opéljt}f’ was cauééng dsmages io the I:J“I,ain,’riff'3 s property and madéz prmx;ises to the plaintiffs that
:;t?l woal& be corrected. Iﬁlesep1'oriziées made 55’ the Town of Pfatthavé creéitéd 2 specia! rel atiz}nshi_p
between it and the plaintiffs, and the plaintiffs have relied évn these promises to their detriment.

iv. Triai;lé issues’r of fact exist as te:; tgie‘iﬁgai canse of plaintiff’s injury.

C;pc_e dutyhas beﬁgeszahﬁsheﬁ, ifevidence on cavsation is such that reasonable miu&s conld
differ as to whether there was a cau_sa} iiﬁ: between the duty breached and the damages _,sﬂ&fferf:ds
then a triable issue of matgzial fact oxists that precludes sammary judgment. Under these

civeumstances, reasonable minds could differ as to whsther a special relationship existed between

the plaintiffs and the Town of Prat;: and whether or not the Town of Pratt breached that duty owed

PR ¥ N

to the plaintiffs. Thus, the Town of Prat’s motion for sa‘u“xﬁnary Juadenient mugt be denied.

V. tandard of Review

- Arriotion Jor sumimary judgment should be granted only when it 1s clear that there is no

TroBAT e b RETL0E D Dy

gennine issue of fact to be tied and mguiry conceruing the faels is not dssirable to clarify fhe

application of Taw. Syllabus Point No. 4, Aetna Cagualty & Suretv Co. v, Federal Insurance Co. Of

New York, 148 W.Va, 160, 133 8.E.2d 770 (1963}, In determining on review whether there is a

genuine issue of material fact between the parties, the cowrt should constine the facts in the light



N THE CIRCUIT COURT.OF KANAWHA COUNTY, WEST VIRGINIA

ROGER PAUL CIIST angd
ROFANNA CRIST, his wife,
Piaintiffs,
Civil Action No,: 11-C-1217

v,
(Eon. James C. Stucky, Judge)

TOWN OF PRATT, a West Virginia
Muricipal Corporation, IELEN B,
BERRY, Adwministrateix of the Kstate

of JOHN B]:[:L‘O and Q%LIAM ML
PERRY and ROSELLA PERRY, his wite,

I)efand ants.

CERTIFICATE OF SERVICE

L Jobhn K. Mitchell, and-the firm of John R, Mitchell, L. C counsel for the plaintiffs, Roger
Paut C,ﬁst and Roxanna Cmst do hereby certify that service of the foregoing ““lam tifis’ Response
te Defl endang 'I‘own of Pratt’s Motion to Dismiss o Alternatively for Stmmary fudgment” has
been made to.counsel of tecord this 6" day of February, 2012, by facsimile and by piaomg atrue and
exact copy in a properly stamped and addressed envelope in the United States Mail, First Class,

postage prepad fo the following:

Harold 8. Albertson, Bsgr - P
PO, Boy 1089 .
C}‘ailﬂsi{};ﬁ, West ”i?’:rﬂml 327-1089

3ﬂhnme E. Bmﬁm, qu
P:;iim Fowler Flanagan Br own & Poe PLLC
901 Quaum Sire%

,(‘T}iwzlesfoz; Wﬂsf’?zgﬂma 25301

! RTINS R R

Q”crg \;Q ‘ﬂ/hmu_,ﬂ

ug{ Tiitehell (‘% V Bai-# 2580)
GFN R MITCHELL, L.C.

206 Bor kéley Street

Charleston, West Vir oinia 25302
(304) 346-4307
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s : Town of Pratt

Regular Session
Janwary 14, 2003

The Common Counci] of the Tewn of Pratt met in regular session on January 14, 2003, at
7:15 P ML in the Municipal Building. Council mermbers present were : Mayor Crookshanks,
Recorder Smifh, Buddy Hall, Bob Simile, and Holon Turner, There were 7 W;ﬂ.ors present,

Flag salute Jed b}‘ the Recorder,

Minutes and Finaneial Statements

A motion was made by Helon Turner to accept-the minutses of the Diecember 10, 2002
regular mefing, 2" by Buddy Hall, The motion was pass:;"—:d manimausiye ' :

A motion was. made by Buddy Hall to gocept the finaucial statements for the fown Eiﬁé
utiizty co., 2% by Béb’Sirﬁﬂa "The mdtion was passed unzmmously

Police RG[}QI‘i—-Ruﬂ&&ﬁ Keeg

[

& &

10.

N e B

Complaints heard and answered,

One DUT

Two breaking and entsvmg

Tywo dothastio viclence problems, : g
One érﬂﬁf ov”rdosn ) :

Tarzy Sayre ﬁ:{}m Stfite E}&pammﬁt of Planning, will see about having & caution
light plaged at.the initersection mouth of Paint Creek road and WV61,

Chisfess asked the cotngdl o ses if something can be don. about large trucks
parjqng on dead end sireefs. A dlsausszen was hald on the pm%ﬂ«m thv zoning
;wﬁl Togk, mte the 2 problers,

{L-—? Sy !‘\&‘-39

%E‘Biéﬁﬁeﬁ“ﬁ e brﬂaig-ﬁ‘ig & vé% an occurting in Bast Bk, C}“{}m I—Illl
Ilansfﬁrd aﬁd Pratt He: ﬂs?m:i “éh“ p%;ﬁic todook-out for stranve vnhmlas driving
azound tovm :;lowi.y E[e said thaf t‘n= ?oim I mc,gmg Tmm bs..smass e5- ﬁl&f“ﬂl“}f

Hlarley v °st was recogmzed 2s a re szzt gLaauaL of the Polw A cadﬂmy

Utility Renort- Mavor Crookshanls

M@ L

The reguest for & rate increase with UKVEED was dumﬁcz besause it was not pu -
in the newspaper soon enongh, Gordan Bellhiemer has another ¢ fequast ready o

put in the papzr,
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Z. The mayor asked if we wanted to try again or turmn UEVPSD's part back to them,
A ]Dng alsonssion was held with the connell-desiding to do both, We will fry to
getan inorease and will send a letter to TR VPSD teliing them that within a year
we will turn over their part tp them, I we get the dncrease we will stay with the
program. A motion was made by Bob Sitalle to publish the rate inoreass in the
papex, 2 by Helen Turner. The motion was passed unanitously, 4 motion was
made by Buddy Hall 1o have the Town lawyer wiite 5 latier 1o the UK VERD
telling them that we will turn their part of the sewsar and water over to them
within 4 year, 2nd by Bob Simile. The motion was passad tmanimously.,

reation Committes-Chick Filbin

1 The seniior dinner was 4 sucosss with 80 psopie baing s&rved

2. " Thursday night'is open gym, . .

3. Question o who will ouf the grass on the Jot at the intersection of Genter Sm:cet
and WY 61, The Pratt Women’s ctub should be checked with as thay will

prghably . {}nt the.grass,

0Old Business

8.1 A long. alscussaan wasi held on the Boristein propsrty and the problem the
e p@tmﬁ&i huyars are h&&ﬁm’ They have not been ableto purchase a small parcel of
lgnd o use as; parkmg A
2. Wenesd to, 113@1 @;ea@h;ﬁag for.a. $12;;§}0(1 . g:;mi; 10 pufcﬁa&a c(grﬁpu’gm:ﬁ
Typevriters, fax madhine, and othsr office equipment. 4 m&ton by Budfly Hall to
- have the resolution passed, o by Helen Tume;* The motion was passed
‘unanna@miy
0~3. A disonssion.was held-on e zoning coramittes being set up. This is thenew
zamng {}rdmame iF psgsed The ,’E‘@Wﬁ Q{}ﬁﬂsﬂ %ﬁaﬁ évs;d@ up(}n any 1ssu

“gaw xeq%{?ést'% g@zgqgﬂgi‘mgmg&{%i}ﬁ; ;L_ Qgﬁmﬂ{myg,g@ané e -
) ¥ teuch s i evaluate

3‘@8{: aﬁsms;en tfmoare giad tt:) theraﬁﬁ&lv

1y "ﬁhé m{}flﬁm*g%;é;ipﬁ;sgﬁéf aﬁzméuslj}i_ i S
“hass sﬂbﬁémrﬁf%%e Meit,, .

" _-:‘ Ve = 2 o) W.W%ﬁ%‘gﬁ%‘ s : ifg
i S e honey ol cllle
5 "f,nﬁemveéimfégﬁ m"é‘i&?} %“rﬁjﬁfaced%}@ Al .
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“he: wqf wg%ﬁ%ﬁﬁ&gg LI ﬂ@»‘i&ﬁ@lﬁé




01 Bob aﬁd Betty Flardy asked who is liable for anything happening in the Pratt
Cometery, Mr., Belihiemer will ¢heak our insuranee polioy abouf this probien,
2 Thewayof mentioned el we wﬁ"ﬁﬁmg plant gperator, Carel Hanson.
Wo have hired Mike Parcell for one day & weok to Tun the ress. We need 1o
cheok on hicing a.new water opsrator bacause Bermit Mullins will be mtmz;g
sogn, The mayor sugeesied that we hire Billy Samples full time in fraiping so be
can get his lioense back, A long diseussion was hold on the utility waorkers,

Motion to adjourmn at 9:25 P.M. by Helen Turner

Mayor ' , Recorder

g



et 2
Town of Pratt

Reguylar Session
January 14, 2003

The Common Counetl of the Town of Pratt met in regular session o January 14, 2003, at
7:15 P.M, in the Municipal Building, Council members present were ; Mayor Crookshanks,
Recorder Stith, Buddy Hall, Bob Simile, and Helen Turmer. There were 7 vistiors present.

Flag salute led by the Recorder.

Minuios and Financial Statements

A motion was made by Helen Turner to accept the minutes of the December 10,2002
regular meeting, 2" by Buddy FHall. The motion was passed unanimously.

A motion was made by Buddy Hal! to accept the financial statements for the town and
utilify co., 2 by Bob-Simile, The motion was passed unanimously.

Police Report-Russell Kees

IS Bl e e

& 3.

10,

Complaints heard and answered,
One DUI

Two breaking and entering

Two:domestic violence problems.

One drug overdose.

Two civilaction in-magistrate court.

’}?erry S&}frs from State Department of Planning, will see about having 2 caution
light piac&d at.the infersection mouth of Paint Creek road and WV61.

Chief Kees. asketl the council to see if something can be done about largg-trucks
parkmg on dead end streets. A discusmon was held on the problem, the zoning
commitiee will look info the problem.

Hementionéd: the b;:e&bms*that«have%&eﬁsowumag in East Bank, men*Hﬂl

'E;Iaﬂééf Vest was recogn;zed aé & rscent graduatc {}f the Pohce Academy

Dtility Report- Mavor Crﬁakshanks

g 1

The request for a rate increase with UKVPSD was denied because it was not put
in the néwspapsr soon enoigh, Gordan Bellhiemer has another request ready to
put in the paper, W—
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The mayor asked if we wanted to fry again or turn UKVPSD’s patt back to them,
A long discussion was held with the council deciding to do both, We will try to
get an increase gnd will send a letter to UKVPSD telling them that within a year
we will tumn over their part fo thers, If we get the inorease we will stay with the
program. A motion was made by Bob Simile to publish the rate increase in the
paper, 2% by Helen Turner. The motion was passed unanimously, A motion was
made by Buddy Hall to have the Town lawyer write a letter to the UKVPSD
telling them that we will turn their part of the sewer and water over to them
within a year, 2nd by Bob Simile, The motion was passed unanimousty,

Recregtion Committee-Chiok Filbin

1.
2.
3

(Old Business

The senior dinner was a success with 80 people being served.

Thursday night is open gym. ”

Question on who will cut the grass on the lot at the intersestion of Center Strect
and WV 61. The Pratt Woman's club should be checked with as they will.
probably cut the grass.

A long discussion was held on the Boristein property and the problem the
potential buyers are having, They have not been able to purchase a small parcel of
land to wsz as-pariong

We.need to passaTesolution for a $12,000 grant to purchase computers,
typeiwriters, fax machine, ant-other-office equipment. A motionby Buddy Hall to

. have the Tosolution passed, 2 by Helen Tumner. The motion was passed

unanimously,

Asdiseussion was held on a zoning committee being set up, This is the new
zonmg ordinance if passed. The Town Counmi shall decide upon any issues
CONCErning; zomngfbuﬂdmgpfmmts in.the ]unsdloflons of the town of Pra‘ct The
Council-will act,as the zoning gommittee and make decisions duifing the mésting
following any. quuast regarding; zonmgfbuﬂdmg The Coimeil mgy extend the
tifde OF which théy-reath @ decision If midte tme s needet to thorolghlyeviluate
the request. A motion was:madé by Buddy Hall to accept.this as the first reading,

Emv&y HeiamTunwr The mahon Was.passaé unasmnonsly




New Business

Bob and Betty Flardy asked who is liable for anything happening in the Prait
Cemetery, Mr, Bellldemer will check our insur nolioy about this problem,
The mayor mentioned that we have & new sewer plant operator, Carol Hanson.
We have hired Mike Parcell for one day a week to run the press, We need to
check on hiring a new water operator because Kermit Mulling will be retiring
soon. The mayor suggested that we hire Billy Samples full time in training so he
can get his license biack. A long discussion was held on the utility workers,

Motion to adjourn at 9:25 P.M., by Helen Turner

Mayor

Recorder



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

State of West Virginia, ex rel.
TOWN OF PRATT, a West Virginia Municipal
Corporation,

Petitioner/Defendant Below,
V.
THE HONORABLE JAMES C. STUCKY,

Judge of the 13™ Judicial Circuit, and
ROGER PAUL CRIST, et al.,

Respondents/Plaintiffs Below,

No. 12-0442

CERTIFICATE OF SERVICE

. 1, Johno R. Mitchell, counsel for the respondents, Roger Crist and Roxanna Crist, do hereby

certify that service of the foregoing “Response of Roger Crist and Roxanna Crist to Petition for

Writ of Prohibition” was made upon all counsel of record this 30™ day of April, 2012, by

depositing the same to them in the U.8. Mail, postage prepaid, in properly addressed envelope as

follows:

Johniie E, Brown, Esq.

Pullin, Fowler, Flanagap, Brown & Poe, PLLC

JamesMark Building
901 Quarrier Street
Charleston, WY 25301

The Honorable James C. Stucky, Judge
Kanawha County Civeuit Court
Judicial Annex, 111'Court Street
Cherleston, WV-25301

Harold Albertson, Esq.
P.O. Box 1989
Charleston, WV 25327

FOHIN R, MITCHELL, L.C.
206 Berkeley Strect

Charleston, West Virginia 25302
(304) 346-0307



