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"I. STATEMENT OF THE CASE 


Petitioner, and plaintiff hereinbelow, Jeffrey Jenkins, was severely injured as the 

result of an automobile collision that occurred on October, 27, 2008. Specifically, Mr. 

Jenkins, while driving in the course of his employ with Bombardier Aerospace 

Corporation, collided with a vehicle owned by the City of Elkins and operated by its 

employee, Stephen P. Stanton, when Mr. Stanton caused the City's vehicle to dart in front 

of Mr. Jenkins without the right of way. Liability in this matter is clear and Mr. Stanton 

admits fault for the accident. Mr. Jenkins suffered serious injuries in the accident 

including, but certainly not limited to, left hip dislocation, left hip fracture, and a left 

open distal tibia fracture. His injuries required surgical intervention and resulted in total 

specials of nearly Two Hundred Thousand Dollars ($200,000.00). Mr. Jenkins received 

workers' compensation coverage, but those benefits have not come close to making him 

whole for the injuries he sustained in the aforesaid accident. Mr. Jenkins's spouse, M. 

Jena McNabb, was not injured in the accident, but also suffered losses in the way of the 

care, comfort, and consortium of her husband, Jeffrey Jenkins. 

When this claim began, Mr. Jenkins was of the reasonable belief that he had Two 

Million Five Hundred Thousand Dollars ($2,500,000.00) in insurance coverage available 

to him for this accident. One Million Dollars ($1,000,000.00) in liability coverage was 

believed to be available through the City of Elkins's insurance policy issued by National 

Union Fire Insurance Company of Pittsburgh, PA. One Million Dollars ($1,000,000.00) 

in first-party UM or UIM coverage was understood to be available from Mr. Jenkins's 

employer's policy issued by Greenwich Insurance. Finally, Five Hundred Thousand 

Dollars ($500,000.00) in first-party UM or UIM coverage was understood to be available 
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from Mr. Jenkins's personal auto policy issued by Westfield Insurance. Of note, there 

were also two (2) small first-party auto medical payments coverages believed to be 

available to Mr. Jenkins thought the Greenwich and Westfield policies of insurance. 

Nevertheless, during litigation, all of the insurers asserted that their policies 

provided no coverage, or very limited coverage, for the Petitioners' injuries. The City of 

Elkins, Stephen P. Stanton, and National Union Fire Insurance Company alleged that the 

immunity provided to the City by West Virginia Code § 29-12A-S(a)(11) barred the 

Petitioners' claims and that the City's policy preserved that statutory immunity. 

Greenwich argued that its UM, UIM and auto medical payments coverages did not 

provide coverage to the Petitioners based upon various policy exclusions including, but 

not limited to, a workers' compensation exclusion and government vehicle exclusion. 

Westfield also denied UM, UIM and auto medical payments coverage to the Petitioners 

based upon similar policy provisions. 

These allegations eventually led to volumes of motions and cross-motions for 

summary judgment filed by all parties and insurers in the case. These motions and cross­

motion left no insurance coverage issues unaddressed. 

The Circuit Court of Harrison County (Judge Matish) ruled upon these motions 

and cross-motions in a June 8, 2011 omnibus order styled Order Granting Summary 

Judgment in Favor ofDefendants, City ofElkins and Stephen P. Stanton, and Third-Party 

Defendant, National Union Fire Insurance Company ofPittsburgh, P A, and Denying in 

Part and Granting in Part Summary Judgment in Favor ofPlaintiffs Jeffrey Jenkins and 

M Jean McNabb, Third-Party Defendant Bombardier Aerospace Corporation, and 
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Third-Party Plaintiff Westfield Insurance Company. In that Order,the Circuit- Court 

generally ruled as follows: 

• 	 The City of Elkins and Stephen P. Stanton were immune from the 

Petitioners' claims pursuant to West Virginia Code § 29-12A-5(a)(11) 

since the Petitioners' claims were covered in part by workers 

compensation. 

• 	 The Petitioners could not maintain their claims against the City'S 

insurance policy, issued by National Union Fire Insurance Company of 

Pittsburgh, PA, since the policy allegedly preserve the aforesaid immunity. 

• 	 The Petitioners did not have One Millions Dollars ($1,000,000.00) of 

UM/UIM coverage available to them under the Greenwich policy since the 

accident involved a government vehicle and the policy contained a 

government vehicle exclusion. However, the Circuit Court found that 

Twenty Thousand Dollars ($20,000.00) of UM coverage was available to 

the Petitioners to comport with West Virginia's mandatory minimum UM 

requirements. 

• 	 The Petitioners did not have Five Hundred Thousand Dollars 

($500,000.00) of UM/UIM coverage available to them under their own 

Westfield policy since the accident involved a government vehicle and the 

policy contained a government vehicle exclusion. However, the Circuit 

Court found that Twenty Thousand Dollars ($20,000.00) of UM coverage 

was available to the Petitioners to comport with West Virginia's 

mandatory minimum UM requirements. 
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- - ~ . • -The Petitioners were not entitled to coverage under the Greenwich­

policy's auto medical payments coverage (the policy issued to Petitioners" 

employer) due to an exclusion for injuries which occur to employees in the 

course and scope of their employment. The Order was silent as to the 

Petitioners' entitlement as to the auto medical payments coverage benefits 

under the Westfield policy. 

Accordingly, the Circuit Court found in its June 8, 2011 Order that, of the Two 

Million Five Hundred Thousand Dollars ($2,500,000.00) coverage linlits of the various 

liability and UMlUIM policies, one Forty Thousand Dollars ($40,000.00) was available 

to the Petitioners. Obviously, this amount is nowhere close to an amount that would 

make the Petitioners whole. As the Court may expect, both Greenwich and Westfield 

immediately tendered their now-modified limits to the Petitioners. These offers left no 

triable issue of fact in this case and left the Petitioners in a position where they were 

compelled to either appeal the erroneous rulings of the Circuit Court, or accept the now­

modified limits to their detriment. 
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II. SUMMARY OF ARGUMENT 

To no fault of his own, Jeffrey Jenkins was severely injured due to the negligent, 

and potentially reckless acts, of Stephen P. Stanton. However, because Mr. Jenkins was 

driving in the scope and course of his employment with Bombardier Aerospace 

Corporation at the time of the subject accident, and because Mr. Stanton was driving a 

vehicle owned by the City of Elkins in the course of his own employment at the time of 

the accident, the Respondents argue that Mr. Jenkins is barred from making a full and 

complete recovery from the policies of insurance applicable to this case. Moreover, if 

one believes the respective positions of each Respondent to this appeal, there is not a 

dime of available insurance to Mr. Jenkins in this case. 

Why is Mr. Jenkins barred from being made whole according to the Respondents? 

First, he was responsible enough and lucky enough to hold a good job in a down 

economy. That fact militates against him. Second, he was unfortunate enough to have 

been acting in the scope of his employ at the time of the accident. He would have been 

better off skipping work that day or simply living off of the public dole. Third, Mr. 

Jenkins, was hit by a government employee who serves him. These three facts alone, 

according to the Respondents on appeal, leave Mr. Jenkins with no means of recovery in 

this case, save workers' compensation. But, we all know that workers' compensation 

indemnifies Mr. Jenkins for only a fraction of his injuries and it leaves him without any 

recovery for numerous other categories of damages that the tort system provides. 

Mr. Jenkins was responsible enough to make certain that he purchased a policy of 

motor vehicle insurance fronl Westfield Insurance Company that provided him with both 

a healthy amount of uninsured and underinsured motorist coverage to indemnify him in 
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the event of a loss where a tortfeasorhad little-or no illsurancc-. Similarly, Mr. Jenkins' 

employer, Bombardier Aerospace Corporation, was also responsible and made certain 

that it secured a policy of insurance from Greenwich Insurance Company providing a 

significant sum of UM, UIM, and medical payments coverage for its employee-operated 

motor vehicles. 

It is not hard to see that there is something wrong with this picture. In fact, the 

Petitioners contend that if the Court were to adopt the Respondents contentions (or refuse 

to reverse the Circuit Court's Order) there would be not a single policy of motor vehicle 

insurance that Mr. Jenkins could purchase in this State to ensure himself a full recovery 

in the event of a motor vehicle accident of this type. It is for this reason that this Court 

should step in, correct this wrong, and refuse to enforce all or some of the policy 

exclusions each insurer contends precludes coverage and reverse the Order of the Circuit 

Court misapplying those exclusions in the underlying case. The policy provisions at 

issue in this case should be rendered void and unenforceable as against the substantial 

public policy of this State and be construed to provide Mr. Jenkins with the coverage he 

so desperately deserves. Otherwise, an enormous gap will exist in insurance law in West 

Virginia and a substantial class of West Virginia citizens will be without a means of full 

recovery for their injuries and damages occasions by the negligence of local government 

employees. 

In response to the contentions of the Respondents City of Elkins, Stephen P. 

Stanton, and National Union Fire Insurance Company, the Petitioners assert that the 

propriety of their claims against the subject insurance policy issued to the City are 

properly reviewed by the principles set forth in Bender v. Glendenning, 219 W.Va. 174, 
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632 S.E~2d 330 (2006). Pursuant to Bender, the Petitioners assert that the sHbjectpolicy­

issued to the City fails to include a sufficient exclusion for their claims on the basis of 

sovereign immunity. The Petitioners also contend that the Respondents' arguments 

conflate their analysis of immunities for claims against the State with the standards for 

claims against political subdivisions under the West Virginia Governmental Tort Claims 

and Insurance Reform Act. 

The Petitioners argue that Respondent Bombardier Aerospace Corporation 

(Greenwich Insurance Company) is incorrect in its contention that the Petitioners' claims 

were excluded under subject policy based upon the policy's "legally entitled to recover" 

language as well as in its assertion that an "overwhelming majority" of extra 

jurisdictional authority instructs that "legally entitled to recover" language bars rust-party 

UMIUIM claims where the tortfeasor enjoys sovereign immunity. There is a clear split 

of authority on the issue. The reasoning of the Respondent Greenwich is flawed insofar 

as it asserts that sovereign immunity was intended to be a bar to UM/UIM claims under 

West Virginia Code § 33-6-31(c). Similarly, the Petitioners contend that the 

"government-owned vehicle" exclusion contained within the Greenwich and Westfield 

policies is void as against public policy. There is also no legal support for the 

Respondent's contention that, even if UMlUIM coverage exists that it should be limited 

to the statutory minimum limits under W.Va. Code § 17D-4-2, nor is there a valid basis 

to exclude the Petitioners' medical payments claims from coverage. 

The contentions of Respondent Westfield Insurance Company are nearly identical 

to the some of the positions taken by Greenwich Insurance Company. As such, the 

Petitioners arguments against those positions are, in essence, the same. 
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,-- ...... - - ....~ "Ill.."" "STATEM'ENT REGARDING ORAL ARGUMENT AND DECISION 

The Petitioners submit that the decisional process on all issues on appeal would 

be aided significantly by oral argument, especially considering that many of issues on 

appeal include matters of first impression for this Court. 

IV. LAW & ARGUMENT 

A. REPLY TO RESPONDENTS CITY OF ELKINS, STEPHEN P. STANTON, 
AND NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA 

The contentions of the Respondents, City of Elkins, Stephen P. Stanton, and 

National Union Fire Insurance Company of Pittsburgh, PA overlap, so they will be 

discussed together. First, the Petitioners' assertion that O'Dell v. Town of Gauley 

Bridge, 188 W.Va. 596, 425 S.E.2d 551 (1992) creates an unfair and harsh result that is 

not in accord with current public policies and should be revisited and reversed need not 

be rehashed in this instant reply, as well as the arguments regarding additional discovery. 

However, there are a few arguments raised by the Respondents in their respective 

responses which merit a brief reply. 

The City of Elkins and Stephen P. Stanton engage in an exhaustive discussion 

within their brief, through pages twenty-one (21) through twenty-eight (28), arguing that 

the City and Mr. Stanton did not waive immunity by having insurance procured to protect 

their interests. The Petitioners maintain that these arguments, as well as the arguments of 

National Union in this regard, miss the point of Petitioners' contention that they are 

entitled to the proceeds of the subject National Union Fire Insurance Company of 

Pittsburgh, PA policy. While the issue is technically framed as whether the immunities 

provided to the political subdivision were sufficiently preserved or waived by the subject 
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-- policy, the isstie here IS not whether those Immunities are applicable or inapplicable to 

the governmental entities proper. Rather, the Petitioners posit that, pursuant to Bender v. 

Glendenning, 219 W.Va. 174, 632 S.E.2d 330 (2006), the issue presented any time a 

claim against a political subdivision is made is not whether the political subdivision 

waived immunity, per se, but rather whether the policy simply provides coverage for 

those claims. See also West Virginia Code § 29-12A-9(a). This is the crux of the 

Petitioners' argument. 

West Virginia law is clear that when insurance is purchased by a political 

subdivision, it is the terms of the subject insurance contract which determine the rights 

and obligations of the parties. See West Virginia Code § 29-12A-9(a); see also Bender 

v. Glendenning, at 178-180, 632 S.E.2d at 335-336. This is exactly the reason why an 

insurance policy can provide coverage for a claim against a political subdivision, but at 

the same time statutory immunity precludes a recovery against the political subdivision 

over-and-above the available policy limits. See generally, West Virginia Code § 29-

12A-9. Thus, for claims against entities under the West Virginia Governmental Tort 

Claims and Insurance Reform Act, insurance coverage for claims against the political 

subdivision and the sovereign immunity of the political subdivision are not mutually 

exclusive concepts. As a result, the Petitioners posit that propriety of their claims 

against Respondents City, Stanton, and National Union, are to be judged by the dictates 

of Bender as to whether the subject policy issued to the City contains exclusionary 

provisions which sufficiently operate to remove the Petitioners' claims from coverage on 

the basis of immunity. See Bender v. Glendenning, supra. As Bender instructs, "'[a]n 

insurer wishing to avoid liability on a policy purporting to give general or comprehensive 
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coverage must make exclusionary clauses conspicuous, plain, and clear; placing them in 

such a fashion as to make obvious their relationship to other policy tenns, and must bring 

such provisions to the attention of the insured.' Syl. pt. 10, National Mut. Ins. Co. v. 

McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987), abrogated on other 

grounds by Potesta v. United States Fid. & Guar. Co., 202 W.Va. 308, 504 S.E.2d 135 

(1998)." Bender at 181, 632 S.E.2d at 337. There were no provisions found in the 

subject policy in that case that served to exclude the claimants claims on the basis of 

sovereign immunity. See Bender at 182, 632 S.E.2d at 338 ("While this clause 

purportedly seeks to preserve the immunities granted to political subdivisions and 

its employees by the West Virginia Governmental Tort Claims Act, we do not find 

that it is sufficiently 'conspicuous, plain, and clear' so as to clearly identify the 

precise limitation of liability it is intended to impart. Syl. pt. 10, in part, National 

Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734,356 S.E.2d 488. See also SyJ. 

pte 5, id. ('Where the policy language involved is exclusionary, it will be strictly 

construed against the insurer in order that the purpose of providing indemnity not 

be defeated. '). Because there are no other provisions in the Continental policy which 

seek to exclude from coverage an insured's criminal or intentional acts, we find that 

coverage existed under the subject policy for Mr. Bender's claims against Mr. 

Glendenning."). The Petitioners submit that the City of Elkins's policy of insurance also 

does not contain sufficient exclusions removing their claims from coverage on the basis 

of immunities pursuant to Bender, and that the Circuit Court erred in holding the same. 

Second, the Respondents, City of Elkins and Stanton, also misunderstand the 

application of Parkulo v. W.Va. Board of Probation & Parole, 199 W.Va. 161, 483 
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S.E.2d 507 (1996) despite unknowingly citing the reasons in their response. Both-Hess 

v. W.Va. Dept. of Corrections, 227 W.Va. 15, 705 S.E.2d 125 (2010) and Parkulo 

regard a completely different creature of governmental immunity - the sovereign 

immunity provided to the State of West Virginia by the West Virginia common law. The 

Respondents in the instant case are relying upon the application of statutory immunity 

allegedly afforded to the City and Mr. Stanton by the West Virginia Governmental Tort 

Claims and Insurance Reform Act. The difference in the application of these two 

immunities is profound and demonstrative as to why Parkulo and Hess are inapposite to 

the instant case despite the assertions of the Respondents. 

In the context of claims against the State, as instructed by Syl. Pt. 2, of Parkulo, 

"'W.Va.Code, 29-12-5(a) (1986), provides an exception for the State's constitutional 

immunity found in Section 35 of Article VI of the West Virginia Constitution. It requires 

the State Board of Risk and Insurance Management to purchase or contract for insurance 

and requires that such insurance policy 'shall provide that the insurer shall be barred and 

estopped from relying upon the constitutional immunity of the State of West Virginia 

against claims or suits.' Syl. pt. 1, Eggleston v. W. Va. Dept. of Highways, 189 W.Va. 

230, 429 S.E.2d 636 (1993)." Thus, the State enjoys constitutional immunity for all 

claims unless the State in its discretion purchases a policy of insurance. Then, it is the 

subject insurance policy that determines the rights and obligations of the parties. 

However, "[u ]nless the applicable insurance policy otherwise expressly provides, a State 

agency or instrumentality, as an entity, is immune under common-law principles from 

tort liability in W.Va. Code § 29-12-5 actions for acts or omissions in the exercise of a 

legislative or judicial function and for the exercise of an administrative function 
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involving the detemlination of fundamental governmental policy." Syl. Pt. 6, Parkulo at 

163-164, 483 S.E.2d at 509 - 510. This means that, where a policy does exist, any 

common law immunities available to the State continue to be enjoyed by the State unless 

the insurance policy expressly states that the same are waived. This rule in Parkulo is 

applicable to interpretation of insurance claims against the State, not the West Virginia 

Governmental Tort Claims and Insurance Reform Act. 

The opposite is true for claims against political subdivisions under the Act. 

Political subdivisions do not enjoy constitutional immunity from suit. Rather, their 

liability is limited by an Act of the Legislature and by some limited common law 

immunities. However, unlike claims against the State, an insurance policy for a political 

subdivision must expressly include immunity as a defense to coverage. This is the 

inverse of the standard for determining whether immunities bar a claim against the 

State's insurance policy. Therefore, the Respondents' criticism of the Petitioners' 

distinguishing of Hess and Parkulo from the facts of the instant is in actuality the 

reasoning that is misplaced. The Respondents are conflating unrelated issues of waiver 

of immunity by the State and interpretation of insurance coverage for claims against a 

political subdivision under the Act. Moreover, the application of Parkulo in the Bender 

opinion is easily rationalized, despite the further criticism of the Respondents, as Bender 

at 180, 632 S.E.2d at 336, relied upon Syl. Pt. 5 of Parkulo only for the proposition that 

"the insurance contract should be applied according to its terms and the parties to any suit 

should have the benefit of the terms of the insurance contact." That is exactly what the 

Petitioners are asking for in the instant appeal. 
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.- B.· REPLY TO RESPONDENT -,,- BOMBARDIER AEROSPACE 
CORPORATIONS' (HEREINAFTER REFERRED TO AS GREENWICH) and 
RESPONSE TO CROSS-ASSIGNMENT OF ERROR 

1. Respondent Greenwich is incorrect in its contention and cross-assignment of 
error asserting that the Circuit Court erred by failing to hold that the Petitioners' 
claims were excluded under subject policy based upon the policy's "legally entitled 
to recover" language. 

a. Respondent Greenwich is incorrect in its assertion that an "overwhelming 
majority" of extra jurisdictional authority instructs that "legally entitled to recover" 
language bars first-party UMfUIM claims where the tortfeasor enjoys sovereign 
immunity. 

The Respondent Greenwich is incorrect in its assertion that an overwhelming 

majority of states have found the phrase "legally entitled to recover" in the context of 

UM or VIM coverage to mean that a claimant has no entitlement to coverage where their 

claim against a government tortfeasor is barred by the application of sovereign immunity. 

There exists an extra-jurisdictional split of authority on the issue, and there is an 

argument to say that the majority position is actually represented by the Petitioners' cited 

authorities. As the Court may see, numerous other jurisdictions have addressed this issue 

and have found that the sovereign immunity of a tortfeasor does not serve a bar to a claim 

for uninsured or underinsured motorist coverage. 

For example, the Colorado Court of Appeals in Borjas v. State Farm Mut. Auto 

Ins. Co., 33 P.23d 1265, 1268-1269 (Colo.App., 2001), held that the phrase "legally 

entitled to recover" in an uninsured motorists policy meant only that the insured must 

demonstrate fault on the part of the government tortfeasor shielded by the Colorado 

Governmental Immunity Act. The Borj as Court also concluded that there was a clear 

split of authority on the issue. However, the Court reasoned that it was antithetical to 

Colorado public policy to construe "legally entitled to recover" to bar a first-party claim 
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for injury caused by a governmental entity.with immunity:- Id; at 1269. The-Court found 

that "members of the public would be deprived of the opportunity to protect themselves 

from loss under the circumstances presented here" if they were incapable of purchasing 

first-party insurance coverages that would protect them from injuries caused by immune 

governmental entities and their employees. Id. (citing 1 A.Widiss, Uninsured and 

Underinsured Motorists Insurance § 7.14, at 38~-90 (2d ed. 2001)(reasoning that tort 

immunity should have no effect on an uninsured motorists coverage claims and that 

it was against strong public policy concerns to preclude such claims in light of said 

immunity.). 

The Supreme Court of Oklahoma in Karlson v. City of Oklahoma City, 711 

P.2d 72 (Okla., 1985) reached a similar result. The Karlson Court, at 75, held that 

uninsured motorist coverage for claims asserted against a City tortfeasor that was 

immune pursuant to the state's Political Subdivisions Tort Claims Act were not barred 

from coverage by "legally entitled to recover" language even though a claim could not be 

maintained against the City. Rather, the Karlson Court, at 74-75, citing Uptegraft v. 

Home Ins. Co., 662 P.2d 681 (Okla., 1983), found that the phase "legally entitled to 

recover" simply meant that, in order to recover UM benefits for the negligence of an 

immune political subdivision, all a claimant must show is fault on the part of the immune 

entity and an entitlement to damages. 

The Court of Appeals of North Carolina in Williams v. Holsclaw, 495 S.E.2d 

166, 171 (N.C.App.,1998), similarly found that first-party uninsured motorist coverage 

claims against immune governmental entities were not barred by "legally entitled to 

recover" language. The Court stated that "[b Jarring compensation to injured motorists 
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based solely on the fortuity of being rear-ended by a "municipal' vehicle. is contrary to-1:he 

remedial purpose of the [North Carolina] UM statute. Moreover, precluding UM 

coverage in the present case in no way advances the rationale supporting the doctrine of 

sovereign immunity. Finally, the patent inequity of depriving an insured party of the 

benefit ofhis or her UM premium is self-evident." Id. 

The Georgia Court of Appeals in Tinsley v. Worldwide Ins. Co., 442 S.E.2d 877 

(Ga.App.,1994) held that the uninsured motorist coverage claims of a claimant injured in 

automobile accident caused by a city police officer were not barred by "legally entitled to 

recover" language, despite the fact that the city police office enjoyed sovereign immunity 

from those claims. The Court reasoned that it was in contravention to Georgia public 

policy to allow an insurance company to escape liability because the tortfeasor was 

discharged from litigation on the basis of sovereign immunity. Id. at 879. Moreover, the 

United States District Court for the District of Georgia in Watkins v. U.S., 462 F.Supp. 

980 (D.C. Ga., 1977), held that the immunity provided to a public transportation driver by 

the Federal Drivers Act in no manner impaired the ability of a claimant to maintain a 

claim against his or her first-party uninsured motorist coverage, despite the same "legally 

entitled to recover" language. The District Court reasoned that this finding was "required 

by strong policy considerations, as well as by logic." Id. at 991. 

The New Mexico Supreme Court concurs with this position as demonstrated by 

Boradiansky v. State Farm Mut. Auto Ins. Co., 156 P.3d 25 (N.M., 2007). In 

Boradiansky, the Court held that a claimant injured by a police officer, who was 

provided some degree of immunity by the New Mexico Tort Claims Act, could still 

maintain a claim for first-party uninsured motorist coverage over and above the cap on 
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damages' supplied by (he Act for claims against the government. Specifically, "legally 

entitled to recover" language was found to be no bar to claims under underinsured 

motorists coverage policies which exceeded the caps under the Act. Id. at 28-29. Thus, 

even though the claimant could only recover a certain amount from the government 

tortfeasor, that immunity was no bar to the claimant obtaining damages against his UM 

carrier that were in excess of this cap. Id. at 30. 

The Boradiansky Court partially relied upon a decision of the Maryland Supreme 

Court in rendering its opinion. Specifically, in West American Ins. Co. v. Popa, 723 

A.2d 1 (Md., 1998), it was held that the phrase "legally entitled to recover" in the context 

of first-party uninsured and/or underinsured claims for damages caused by an immune 

governmental entity did not require the claimant to show an actual ability to recover 

against the governmental tortfeasor. Rather, again, Popa at 467 held that all that must be 

shown is fault on the part of the immune tortfeasor and a general entitlement to damages. 

The Popa at 466-467 was persuaded by a Louisiana Supreme Court decision, Booth v. 

Fireman's Fund Ins. Co., 218 So. 2d 580 (1968), which reasoned that the phrase 

"legally entitled to recover" was vague and ambiguous and should be construed in favor 

of the insured and against the insurer to effectuate the remedial purpose of UMlUIM 

coverages. 

The Court of Appeals of Kansas in Speer v. Farm Bureau Mut. Ins. Co., 26 

P.3d 558 (Kan.App.,2010) reached a result similar to the reasoning of the courts in Popa 

and Karlson. It too found that statutory caps applicable to claims against a public bus 

driver in no manner inured to the benefit of the first-party insurer vis-a-vis the existence 

of "legally entitled to recover" language. Rather, that immunity for damages in excess of 
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the cap did not serve as a bar to a first;.party c1airnant -recovering those damages against 

their UMlUIM carrier even though the claimant would have had no legal entitlement to 

recover those excess damages from the governmental tortfeasor - all the claimant had to 

show was fault. Syl. Pt. 4, Id. The Speer Court also cited to a decision of the Indiana 

Court of Appeals, Cincinnati Ins. Co. v. Trosky, 918 N.E.2d 1 (Ind.App., 2009), 

interpreted the "legally entitled to recover" language in a similar manner under Indiana 

law. 

In light of the foregoing cases, it is a bit spurious for the Respondent, Greenwich, 

to maintain its position that the extra-jurisdictional authorities cited in its response are 

demonstrative of an "overwhelming" majority rule. There is a clear split of authority on 

the issue of whether uninsured and underinsured claims for damages caused by the 

negligence of a sovereign immune are barred by "legally entitled to recover" language. It 

is a matter of first impression for this Court to decide which side of the line West 

Virginia falls upon. 

The Petitioners maintain that the same strong public policy concerns which 

militate in favor of voiding the "government vehicle" exclusion in West Virginia are also 

applicable to this issue. More importantly, however, is the fact that an enormous gap 

would be created in motor vehicle insurance policies issued in West Virginia if the Court 

would hold that claims against first-party policies for injuries and damages caused by 

negligent government actors enjoying sovereign immunity were barred by "legally 

entitled to recover" language. There would be no policy of automobile insurance 

coverage that a West Virginia citizen could purchase to fill this gap created by the 

"legally entitled to recover" language, since this is standard language in those policies. 
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Even the most diligent and responsible West Virginia citizL"us·-would be unable to 

indemnify themselves from the negligence of the government and would have to 

personally bear any related damages and losses. For these reasons, and for the reasons 

set forth in the Petition, the Petitioners submit that such a holding would create abhorrent 

public policy. 

b. Respondent Greenwich's assertion that sovereign immunity was intended to 
be a bar to UMlUIM claims under West Virginia Code § 33-6-31(c) is based upon 
flawed reasoning and ignores the rules of construction for interpreting vague and 
ambiguous provisions contained within insurance policies issued in this State. 

The Respondent spends a great deal of its response discussing its contention that, 

if the West Virginia Legislature intended for claims against the sovereign immune to be 

recoverable against uninsured or underinsured motorist coverage policies issued in this 

State, it would have expressly stated such in the West Virginia's UMlUIM statute, West 

Virginia Code § 33-6-31. This supposition is also incorrect. It is illogical to assume that 

the Legislature understood every possible construction of the language it chose to use in 

the statute. In fact, the inverse conclusion could be argued. If the Legislature intended to 

bar claims against uninsured or underinsured motorist coverage policies where those 

claims could not be maintained against the tortfeasor due to sovereign immunity, it could 

just have easily have said that. Moreover, the West Virginia Legislature could have 

expressly excluded "government-owned vehicles" or the "sovereign immune" from the 

scope of the statute. 

Similar language is found in uninsured and underinsured motorist coverage 

policies and statutes throughout the country as evinced by the cases cited by both the 

Petitioners and the Respondent on both sides of the issue. If the phrase "legally entitled 

to recover" were clear and unambiguous as the Respondent posits, the Petitioners submit 
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"there would not be volumes of cases in other jurisdictions addressing the issue. There 

also would not be a split of authority on the issue. But, the fact of the matter is that there 

are because that phrase is difficult to interpret. Thus, the statutory construction 

arguments of the Respondent regarding the alleged clarity and unambiguous nature of the 

phrase "legally entitled to recover" must fallon deaf ears. 

One issue of construction Respondent Greenwich ignores is the effect that the 

vague and ambiguous language has on the issues of insurance policy construction. 

Namely, the Greenwich policy at issue contains the vague and ambiguous phrase "legally 

entitled to recover" as defining the scope of uninsured and underinsured motorist 

coverage under the policy. In fact, both the Popa and Booth decisions discussed supra 

recognized the vague nature of the phrase of the "legally entitled to recover." "Whenever 

the language of an insurance policy provision is reasonably susceptible of two different 

meanings or is of such doubtful meaning that reasonable minds might be uncertain or 

disagree as to its meaning, it is ambiguous." Syl. Pt. 1, Prete v .. Merchants Property 

Ins. Co. of Indiana, 159 W.Va. 508, 508, 223 S.E.2d 441, 442 (W.Va. 1976). 

'"Ambiguous and irreconcilable provisions of an insurance policy should be construed 

strictly against the insurer and liberally in favor of the insured, although such 

construction should not be unreasonably applied to contravene the object and plain intent 

of the parties.' Point 2, Syllabus, Marson Coal Co. v. Insurance Co., W.Va., 210 S.E.2d 

747 (1974)." Syl. Pt. 2, Id. Under the aforesaid principles of insurance policy 

construction, the vague phrase "legally entitled to recover" should be construed in favor 

of coverage under the policy. 
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If should be noted, the Respondent could have included teffils and provisions. that 

crystallized what the intended scope of the coverage was, but it chose to rely upon vague 

and ambiguous language instead. The difference here is that, unlike the Legislature, the 

Respondent's failure to clarify the scope of coverage is construed strictly against it and in 

favor of uninsured and underinsured motorist coverage to the insureds. 

Lastly, on a more minor point, the Respondent relies upon Bender v. 

Glendenning, 219 W.Va. 174, 632 S.E.2d 330 (2006) for the blanket proposition that 

any insurer can rely upon immunities to exclude claims so long as it is stated in the 

insurance policy, even the immunity of third-party non-insureds. First, Bender has 

absolutely no application to insurance policies issued to non-governmental entities or a 

first-party policy for that matter. Second, even if it did, the premise of Bender is that the 

subj ect policy must contain clear and conspicuous language that incorporates immunities 

as an exception to coverage in the policy. Thus, if Bender did apply to the issues 

regarding this Respondent, it would apply to the carrier's detriment as there is absolutely 

no clear expression in the policy cited by the Respondent that governmental immunity 

would in any manner bar coverage for a first-party uninsured or underinsured motorist 

claim. 

2. Respondent is incorrect in its assertions that the "government-owned 
vehicle" exclusion contained within the policy should be given full force and effect 
and that it is in accord with West Virginia public policy. 

As set forth in detail in the Petitioners' original brief, the "government-owned 

vehicle" exclusion is violative of public policies of the majority of the Courts which have 

addressed the issue, and should also be held to be violative of West Virginia public 
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policy. That said, the Respondents counterpoints on this issue' are not convincing and, in 

large part, are misplaced. 

The Respondent relies heavily upon Boiney v. Kuchinski, 223 W.Va. 486, 677 

S.E.2d 922 (2009) for its contentions in this regard. However, Boiney has no application 

to the issue of the public policy ramifications of the "government-owned vehicle" 

exclusion. Rather, Boiney at 492, 677 S.E.2d at 928, found that a person riding an ATV 

as a passenger could not obtain first-party coverage under their automobile uninsured or 

underinsured motorist coverage since A TV s were not included in the scope of West 

Virginia Code § 17D-4-2 and § 17D-2A-3(a), and, thus, were not subject to the 

requirements of West Virginia Code § 33-6-31. The Respondent's reliance on Boiney is 

flawed because it fails to recognize that the vehicle for which the Respondent provides 

first-party coverage is covered under these Code sections. 

The Respondent is seemingly attempting to contlate the issues in Boiney with the 

instant case by asserting that "governmental-owned vehicles" are not subject to minimum 

insurance requirements in West Virginia for either liability or uninsured motorist 

coverages. However, this misses the point, as the "government-owned vehicle" is not the 

first-party insured and whether or not the "government-owned vehicle" at issue must 

have uninsured coverage has absolutely no bearing on the immediate public policy issues. 

Rather, the issue is whether the exclusion of government vehicles from coverage from a 

policy of uninsured or underinsured motorist coverage issued to a West Virginia citizen 

should bar that citizen's claim against their own policy when they are harmed by a 

government vehicle. The extra-jurisdictional authorities make it clear that this is unsound 

public policy. 
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Of interesting note, several of the -extra-jurisdictional authorities cited by the 

Respondent on this issue actually support the Petitioners' public policy arguments 

regarding the application of a "government-owned vehicle" exclusion. First, 

Continental Western Ins. Co. v. Conn. 629 N.W.2d 494 (2001) is of no assistance to 

the Respondent's counter-contentions once one really digs into the reasoning of the 

Nebraska Supreme Court in that case. The basis for the Conn Court's decision to uphold 

the validity of a "government-owned vehicle" exclusion in an uninsured motorists 

coverage policy issued in Nebraska was because the Nebraska Uninsured and 

Underinsured Motorists Coverage Act expressly excluded government vehicles from 

the definitions of "underinsured motor vehicle" under the statute. Id. at 499. The 

Conn Court was not discussing a statute that did not require a governmental entity to 

obtain uninsured or underinsured motorist coverage in Nebraska. Quite the contrary, the 

Court found that the. express language of Nebraska's UMlUIM Act excluded 

"government-owned" motor vehicles from the Act. Thus, for Conn to apply, the West 

Virginia omnibus UMlUIM statute, W.Va. Code § 33-6-31, would have to expressly 

exclude government vehicles from the same. However, there is no express provision of 

W.Va. Code § 33-6-31 that articulates such an exclusion. 

Of interesting note, the Supreme Court of Montana in Bartell v. American Home 

Assur. Co., 310 Mont. 276, 280, 49 P.3d 623, 625 - 626 (Mont.,2002) rejected the 

reasoning of the Conn Court in applying a similar issue to Montana law. The Montana 

Supreme Court refused to apply Conn and found it unpersuasive because it reasoned that 

the states which have found "governnlent-owned vehicle" exclusions to be enforceable 

generally have one thing in common. Id. Specifically, "[t]hose states without statutes 
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providing'for the government-owned exclusion, like Montana, void it while, those states 

with statutes specifically permitting the exclusion find the exclusion enforceable. 

Continental Western Ins. Co. v. Conn (2001), 262 Neb. 147, 629 N.W.2d 494, 500-01." 

See Id. 

For the same reasons, the Respondent's reliance upon Francis v. Inter. Serve Ins. 

Co., 546 S.W.2d 57 (Tex., 1976) is also improper. The Court in Francis at 59 found the 

"government-owned vehicle" exclusion to be enforceable in Texas because the Texas 

Legislature, in crafting the uninsured motorist coverage statute, pennitted the insurance 

commissioner to define the scope of "uninsured" in Texas. The Texas insurance 

commissioner did define the term and, again, expressly excluded government-owned 

vehicles from the definition of uninsured under the statute. See Id. Thus, Francis has no 

application to the case at bar because the comparative West Virginia statute contains no 

such express exclusion for "government-owned vehicles." 

Jones v. Southern Farm Bureau Cas. Co., 163 S.E.2d 306 (1968) is the only 

case cited by the Respondent that did not require an express exclusion in the state's 

uninsuredlunderinsured motorist coverage statute to render a "government -owned 

vehicle" exclusion enforceable. To this extent, Jones stands as an aberration. However, 

of note, dissenting Justice Bussey in Jones at 308-310, asserted that the majority decision 

was in error as the remedial nature of the statutes at play and the vague nature of the same 

should have, in essence, resulted in a finding by the majority that a remedy was available 

to the claimant despite the exclusion. 

3. There is no legal support for the Respondent's contention that, even if 
UMIUIM coverage exists that it should be limited to the statutory minimum limits 
under W.Va. Code § 17D-4-2. 
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The Respondent's contention that, if this Court were to fInd that it is responsible 

for providing coverage for either uninsured or underinsured motorist coverage to the 

Petitioners, it should only have to extend the minimum $20,000 limits, is not supported 

by any principle of law or fact and makes absolutely no sense. Under what plausible 

theory should the Petitioners be provided less uninsured or under insured motorist 

coverage than what was paid for? There is none, hence the reason the Respondent cites 

no authority for this proposition. The Petitioners should be entitled to uninsured or 

underinsured motorist coverage under the subject policies for the full amounts of said 

coverage. 

4. All arguments of the Respondent Greenwich regarding the inapplicability of 
UM or UIM coverage to the instant must be deemed waived because, at the Circuit 
Court, level the Respondent offered to settle the instant case for the Circuit-Court­
adjusted UM limits of $20,000 at the Circuit Court level. 

The positions taken by the Respondent on appeal are in contravention to its 

actions in the Circuit Court. Specifically, it is undisputed that the Respondent offered its 

Court-adjusted limits of $20,000 to the Petitioners after the Circuit Court of Harrison 

County issued its memorandum opinion in the underlying case. The Petitioners contend 

that this act should be deemed as a waiver of its positions that there is no coverage under 

the subject policy for uninsured and underinsured coverages based upon either the 

"legally entitled the recover" language or the "government-owned vehicle" exclusion. 

5. The Petitioners disagree with the Respondent's positions regarding the 
application of Henry v. Benyo, 203 W.Va. 172,506 S.E.2d 615 (1998) to the issues of 
entitlement to medical payments coverage under the subject policy, as the principles 
that underlay that decision are analogous to the instant case. Moreover, the 
Respondent failed to address the Petitioners' contention that the medical payments 
coverage under policy is illusory if the exclusion claimed to preclude coverage is 
applied as the Respondent requests. 
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Despite the Respondents' contentions, tire Petitioners' arguments on appeal that 

the Court's decision in Henry v. Benyo, 203 W.Va. 172, 506 S.E.2d 615 (1998) 

supports the Petitioners' entitlement to medical payments coverage is correct. Namely, 

the exclusion in the instant medical payments coverage policy for injuries "arising out of 

an in the scope of employment" is in contravention to the decision in Henry. As 

demonstrated by Syllabus Point 4 of Henry, employees who are injured in the course of 

their employment, but not due to the fault of their employer or co-employees, are entitled 

to maintain first-party claims against their employer's insurer. It matters not that Henry 

at 179, 506 S.E.2d at 622, regarded the propriety of a claim under an underinsured 

motorist coverage policy, as the underlying principles of fairness, equity, and justice that 

drove the Henry decision remain the same in the medical payments coverage context. 

The Court should also take note that the Respondent did not address the 

Petitioners' contention that the exclusion relied upon by the Respondent under the 

medical payments coverage created an unfair and unconscionable result. As previously 

argued, the company purchased automobile medical payments coverage for company­

owned vehicles. Who other than the employees of the company are going to drive those 

vehicles? Nevertheless, the Respondent is attempting to assert that the medical payments 

coverage claims of the Petitioners are barred by an exclusion precluding claims for injury 

"arising out of an in the scope of employment." It sounds as if the Respondent sold the 

employer a med pay policy that may never be enforceable if the aforesaid exclusion is 

upheld as valid by this Court. 

C. REPLY IN OPPOSITION TO REPSONSE OF WESTFIELD INSURANCE 
COMPANY 
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1. Westfield's argument that the subject.- insurance contract for"UMlUIM 
coverage should to be construed as written, ignores the maxim that insurance policy 
provisions which are in contravention to West Virginia public policy or the spirit of 
the UMJUIM statute are void. 

Westfield's position that the subject uninsured or underinsured motorist coverage 

contract of insurance should be enforced as written is mistaken. Insurance contracts for 

uninsured and underinsured motorist coverages are not to be enforced as written in all 

circumstances as the defendant implies. As the Petitioners set forth previously in their 

original brief, West Virginia law clearly dictates that "[w]hen the language of an 

insurance policy is contrary to statute and therefore void, the policy should be reformed 

and construed to contain the coverage required by West Virginia law." Gibson v. 

Northfield Ins. Co., 219 W.Va. 40, 47,631 S.E.2d 598, 605 (citing W.Va. Code § 33­

6-17). Similarly, "[s]tatutory provisions mandated by the Uninsured Motorist Law, 

W Va. Code § 33-6-31 (1988) may not be altered by insurance policy exclusions." Syl. Pt. 

1, Deel v. Sweeney, 181 W.Va. 460, 460, 383 S.E.2d 92, 92 (1989). Rather, "[i]nsurers 

may incorporate such terms, conditions and exclusions in an automobile insurance policy 

as may be consistent with the premium charged, so long as any such exclusions do not 

contlict with the spirit and intent of the uninsured and underinsured motorist statutes." 

Syl. Pt. 3, Id. The Court in Cunningham v. Hill, 226 W.Va. 180, 186,698 S.E.2d 944, 

950 (2010), with emphasis supplied there, "warned that '[t]his Court will be vigilant in 

holding the insurers' feet to the fire in instances where [terms, conditions and] exclusions 

or denials of coverage strike at the heart of the purposes of the uninsured and 

underinsured motorist statutes provisions.' Id. , at 463, 383 S.E.2d at 95. Accord, Syl. Pt. 

1, Thomas v. Nationwide Mut. Ins. Co., 188 W.Va. 640,425 S.E.2d 595 (1992); Mitchell 

v. Broadnax, 208 W.Va. 36, 537 S.E.2d 882 (2000); American States Ins. Co. v. Tanner, 
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· -. --21 rW.Va::160, 563 S.E.2d 825 (2002)." "We have repeatedly recognized that.:our most 

basic and preeminent concern ... is that insurance consumers and insurance purveyors 

alike receive the benefit of their bargained for exchange when they meet to contract for 

motor vehicle insurance coverage.' Findley v. State Farm Mutual Automobile Ins. Co., 

213 W.Va. 80, 97 n. 28, 576 S.E.2d 807, 824 n. 28 (2002) (citing Mitchell v. Broadnax, 

208 W.Va. 36, 537 S.E.2d 882 (2000))." Id. at 185-186, 698 S.E.2d at 949-950. 

Respondent Westfield's sole argument against coverage, that the "governmental-owned 

vehicle" exclusion bars the Petitioners' claims, is violative of the spirit and intent of the 

West Virginia UMlUIM statues, and should be held to be unenforceable. l 

2. Westfield provides no articulable basis for its sweeping conclusion that the 
"government-owned vehicle" exclusion to the UM/UIM policy should be enforced as 
written, nor does it provide any persuasive counterpoint as to why said provision 
violates West Virginia public policy. 

In support of its position that the policy should be enforced as written, Westfield 

engages in no analysis of the Petitioners' argument that the crystal clear weight of extra­

jurisdictional authority demonstrates that "government-owned vehicle" exclusions, such 

as the one at issue in this case, have been routinely found by courts across the country to 

be violative of public policy and have been rendered unenforceable. See Cropper v. 

State Farm Mut. Auto. Ins. Co., 671 A.2d 423, 426 -427 (Del.Super.,1995)(internal 

citations omitted). Respondent Westfield's argument is merely that there is no West 

Virginia case that supports the Petitioners' position. However, it is conceded that this 

issue is a matter of first impression in West Virginia. That is exactly the reason why it is 

I Respondent Westfield cites no other policy provisions warranting exclusion of the Petitioners' claims on 
appeal, nor does it claim any other error on the part of the Circuit Court (with the exception of its cross­
assignment of error that the Circuit Court should have held that the City of Elkins' insurance policy was 
responsible for extending at least the statutory minimum coverages as required by West Virginia Code § 
17D-4-2). The cross-assignment of error is not directed toward the Petitioners, and actually supports some 
of the Petitioner's positions regarding their entitlement to coverage under the National Union Fire 
Insurance Company policy. As such, no response is required. 
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- -.imperative that this Court address the validity of the "government-owned vehicle" 

exclusion in this State in this case and find it void and unenforceable. The Respondent's 

argument is not responsive to the public policies issues which have been raised by the 

Petitioners in this appeal regarding the application of said exclusion. 

3. Respondent Westfield's one-sentence, woefully-undeveloped argument that 
the doctrine of sovereign immunity should bar the Petitioners' UMlUIM claims 
under the subject Westfield policy must fail for those reasons set forth in the 
Petitioners' Reply Brief addressing the arguments of Respondent Greenwich. 

Respondent Westfield tries to quietly slip in an argument that the Petitioners' 

claims must be barred by the application of sovereign immunity based upon Francis v. 

Inter. Servo Ins. Co., supra. - a Texas case previously discussed. The Respondent's 

assertion that the Petitioners' claims under the Westfield uninsuredlunderinsured motorist 

coverages should be barred insofar as the Petitioners' claims are alleged to be precluded 

by a doctrine of sovereign immunity comes as quite a surprise to the Petitioners. First, 

this argument was not raised at the Circuit Court level by Westfield and should be 

deemed waived. Second, and more importantly, Westfield's contention in this regard is 

directly contrary to both its positions articulated at the Circuit Court level and on appeal. 

As this Court is aware, Westfield is actively arguing in this appeal that the insurance 

policy issued to the City of Elkins should be deemed to provide coverage to the 

Petitioners for their claims. Moreover, at the Circuit Court level, Westfield asserted that 

the policy of uninsured andlor underinsured motorists coverage issued to Bombardier 

Aerospace Company should provide coverage to the Petitioners for their claims. (Joint 

Appx., p. 118). Westfield's position on appeal cannot be rationalized with its position in 

the Circuit Court regarding the applicability of coverage under the other 

uninsuredlunderinsured motorist coverage policy. Lastly, Westfield's position on appeal 
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is most shocking in light of its request at the Circuit Court level that the Geurt "find that 

the only applicable coverage [under the Westfield policy] is the statutory minimum 

coverage of Uninsured Motorists Coverage of $20,000.00." (Joint Appx., p. 1I8). Thus, 

at the Circuit Court level, Westfield argued that there was uninsured motorist coverage 

available to the Petitioners if the Circuit Court would find the City of Elkins immune or 

the National Union Fire Insurance Company policy inapplicable. Clearly, Westfield has 

waived the argument on appeal that the Petitioners should be without coverage under the 

subject Westfield policy in light of these positions taken in this Court and at Circuit Court 

level - positions which are irreconcilable with its present, sweeping, and inadequately 

supported contention that the application of sovereign immunity should bar the 

Petitioners' uninsured and/or underinsured motorists coverage claims. 

V. PRAYER FOR RELIEF 

The Petitioners respectfully request that the Court (1) reverse the Circuit Court's 

June 8, 2011 Order; (2) find that the immunity in W.Va. Code § 29-12A-5(a)(11) does 

not bar the Petitioners' claims, or, alternatively, that the City's policy of insurance does 

not preserve the immunities as set forth in that statute so as to permit a claim against that 

policy; (3) find that the "governmental-owned vehicle" exclusions in the Greenwich and 

Westfield policies are void as against public policy and that the full policy limits of each 

policy should be made available to the Petitioners; (4) find that the Petitioners are entitled 

to the proceeds of the auto medical payments coverages of both the Greenwich and 

Westfield policies; (5) find that the "legally entitled to recover" provision relied upon by 

Respondent Bombardier Aerospace Corporation (Greenwich Insurance Company) not to 
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bar the Petitioners' first-party claims; and (6) remand this..lnatter for further proceedings 

consistent with this Court's holdings. 

Respectfully submitted, 

JEFFREY JENKINS and M. JEAN 

MCNABB, Petitioners, and Plaintiffs, 

hereinbelow, 


BY: 

JIVIDEN LAW OFFICES, PLLC 
O/Counsel 

ANGOTTI & STRAF ACE, LC 
O/Counsel 

David A. Jividen (WV Bar #1889) 

Chad C. Groome (WV Bar #9810) 

729 N. Main Street 

Wheeling, WV 26003 

(304) 232-8888 
(304) 232-8555 facsimile 
dji viden@jividenlaw.com 
cgroome@iividenlaw.com 

David 1. Straface (WV Bar #3634) 

John R. Angotti (WV Bar #5068) 

274 Spruce Street 

Morgantown, WV 26505 

(304) 292-4381 
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