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IN THE CIRCUIT COURT OF POCAHONTAS COUNTY, WBST VIRGIN1A
State ex xel. DAVIB LEB HURT,
Petitioner, Case No, 09-C-07(P)

Hon. Joseph Pomponio
v.

DAVID BALLARD, WARDEN
MOUNT OLIVE CORRECTIONAL CENTER
Respondent.
ORDER GRANTING WRIT OF HABEAS CORPUS AND SETTING BOND

On Apzll 15, 2011, came the Petitioner, DAVIE LEE HURT, by Counsel, Richard
B. Holicker, and came the State of West Virginla by Mercer County Prosecuting
Attorney Scott Ash, for a hanring on the Patitfoner’s Petition for a Wit of Habeas Corpus,
pursuant to W.Va. Code §§ 53-4A-1, et seq.

Upon moton of the Petitioner, and without objection from the State, the Court

took judiclal notice of all prior proceedings in this case and in all related cases, all prior

documents of xecord In this case and in all related cases, and all prior testimony in this
cage and in all related cases.
The Court took addttional testimony from three witnesses and heard argument
from Counsel, - '
FINDINGS OFRACT
1. 'I;he Petitioner was indicted for murder in Mexcer County, WV, on
December 11, 1996, in Casa No. 97-F-10,
2 The initial trial agatnst the Petidoner ended in a mistrial, with the jury
hong 10-2 in favar of acquittal.
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After the mistrlal, the Petitioner’s Trial Counsel moved for a change of
venue, which was granted by the Circuit Court of Mercexr County.

The Petitloner was ratxied in Pocahontas County.

The Petitioner was found guilty on May 29, 1998,

On July 16, 1998, the Cixcuit Court of Pocahontas County sentenced the
Petitioner to life in prison with mercy.

The Petitioner filed a pro sz Habens Corpus Petltion on February 15, 2000, in
the Circult Coutt of Pocahontas County, starting Pocahontas County Civil
Action No, 00-C-07.

On February 18, 2000, The Cireuit Court of Pocahontas County appointed
Counsel for the Petitioner and ordered said Counsel to file en amended
Habeas Corpus Petition in Pocahontas Civil Action No, 00-C-07 based upon
the grounds of newly discavered evidence.

After many extensions of time to file the amended Fabars Corpus Pelition
x.vere granted, fthe attorney appointed was relleved and the Court
appointed new Couneel for the Petitioner on February 20, 2001,

On December 20, 2001, Petitioner filed his amended Habeas Corpus Petition
in Pocahontas County Civil Action Noe. 00-C-07.

The amended Hebeas Corpus Petition was denled by the Clrcuit Court of

Pocahontas County by Order dated Apzil 9, 2002,
A fedeval Habeas Corpus Petition was denled on the basis that the

Petttioner had not exhausted his available atate remedies.
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The Petitioner retained private Counsel and in January 2009 he filed
another state Petition for Writ of Habeas Corpus (hereinafter, “Second State
Petition”) in the Cixcuit Cotirt of Mercer County (9t Judicial Circuit).
Becauae of the 11th Judicial Cixcuit's greater familiarity with this case, the
gtk fudicial Clrouit transferred the Second State Pét{ﬁon to the 11th Judicisl
Clrcuit for adjudication.

In the Second State Petition, the Petltioner set forth two primary

* justifications for granting him a Wit of Habeas Corpus: newly discovered

evidence that supported his ;:laim of innocence and ineffective assistance
of his previous Habeas Corpus Counsel.

By Order dated March 30, 2009, this Court granted the Petitioner an
evidentary hearing on a single issue: “whether Petitioner’s previous
Habeas Corpus Counsel committed reversible error by failing to obtain
affidavits to corroborate the alleged recantation of Mx. Hopkins,”

An evidentiary hearing on the matter was held before this Court o Apxdl
16, 2010, |

* Applying the standard set forth in Strickland v, Washington, 466 U.S, 668,

689, 104 S.Ct, 2052. 2065 (1984), this Court found that the Petitioner's
previous Hiabeas Corpus Counsel did commit xeversible error.

This Court vacated the prior denia] of Habeas Corpus rellef and directed

‘present Habeas Corpus Counsel to file another Petition for Wrlt of Habeas
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Corpus (hereinafier “Third State Petition”), addressing any and all issues
arising from the Petitionex's sacond trial.

The Third State Petition was flled, A hearing on thet Petition was held on
April 15, 2011.

The Couxt took judicial notice of the entlre record in all prior related
proceedings,

The Court heard testimony from three witnesses: Michael Hopking, the
self-admitted killer; Juanita Buxt, the PeHtioners mother; and the
Petitioner himself,

The Court heard uncontroverted testimony, supported by the record in

" this case, that the Defendant was not advised of hig Newman rights prior to

taking tha stand at trial,
Also of note, two of the Petitioner’s prior attorneys have had their
law licenses annulled by the West Virginia Supreme Court of
Appesls.

CONCLUSIONS OF LAW
“Tydicial scrutiny of counsel’s perforinance must be highly deferentlal, It

.Js ell too tempting for a defendant to second-guess counsel’s assistance

after conviction ox adverse sentence, and it is all too emsy for a court,
examining counsel’'s defense after It has proved unsuecessful, to conclude
that a particular act or omission of counsel was unvessonable. A fair

assessment of attorney performance requires that every effort be made to
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eliminate the distorting effects of hindsight, to reconsiruct the
circumstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’s petspective at the dme. Because of the difficulties
inherent In n\aking the evaluation, a court must indulge a strong

presumption that counsal’s conduct f{alls within the wide range of

‘yeasonable professional assistance; that is, the defendant must overcome

the presumption that, under the circumstances, the challenged action
might be considered sound trial alrategy.” Striddand v. Washington, 466
U3, 668, 104 S.Ct. 2052, 80 LEd.2d 674 (1984).

“In the West Virgirda courts, claims of ineffective asslstance of counsel are
to be governed by the two-pronged test established in Striddand v,
Washington, 466 V.S, 668, 104 S.Ct. 2052, 80 LEd.2d 674 (1984): (1) coungel’s
pexformance was deficlent under an objective standare of reasonableness;
and (2) there {s a reasonable probability that, but féx counsel's
unpmfésslona] errors, the result of the proceedings would have been
different.” Syl. pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

“A trial court exercising appropriate judiclal concern for the constitutionel
right to testify should seek to assure that a defendant’s waiver is

voluntery, knowing, and intelligent by advising the defendant outside the

-presence of the jury that he has a right to testify, that if he wants to testify

then no one can prevent him from doing so, that if he testifies the

prosecution will be allowed to cross-examnine him. In connection with the
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privilege against self-incrimination, the defendant should also be advised
that he has @ right not o testify and that if he dees not testify then the juxy
can be instructed about that right.” Syl. pt. 7, State v, Newnan, 179 W.Va.
550, 371 SB.2d. 77 (1988). '

4 Absent a cleer record indicating that the decision ag to whether to testify is
made voluntarily, knowingly, and intelligently, the presumption must be
that a defendant does not weaive his rights, “Courts Indulge every
reasonable presumption against waiver of a fundamental constitutional

" .right and will not presume acqﬁtescence in the loss of such fundamental
right. Syl. pt. 6, Neuman, citing syl. pt. 2, Stats sx rel May v, Boles, 149
W.Va. 155, 139 S.E.Z& 177 (1964).
8. “Certain constitutipnal rights are so inherently persons) snd go tied to
| fundamental concepts of justice that thelr suxrender by anyone other than
the accused acting voluntarily, knowingly, and intelligently would call
into question the fairness of a eriminal trial.” Syl. pt. 5, Newman.
DIBCUSSION |
The q;xeeﬂon this Court now answers ls whether the Petitioner’s previous Trial
Counse{ was ineffective in his representation of the Petitioner during the pandency of
Pocahontas County Case No, 97-B-10,

" Undexr Stricdand v. Washington and State v. Miller, the test for ineffective

ngyistance of counsel is the following: (1) Counsel’s performance wag deficiert under an

objective standard of reagonableness; and (2) there is a reasonable probability that, but
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for Counsel's unprofessional exrors, the result of the proceedings would have baen
different. Syl. pt. 5, State v. Miller, 194 W.Va. 3, 459 5.E2d 114 (1995). This Court belleves
that the Petitioner's previous Trial Counsel was Indeed ineffective.

The frst prong of the Strickland test asks the court to examine whether the

Petitioner’s Trial Counsel was deficlent under an objective standard of reasonableness,

_This Couxt believes that for all of the Individual and cumulative reasons.set forth in the

Third State Petition, and incorporated herein by reference, the Petitionex’s Trial Counsel
was deflcient under an objective standard of xeasonableness. Thus, the Petitioner has
met his buxden under the first prong of the Strickland test.

. Turning to the second prong of the Strickland test, there is a reasonable
probability that, but for Trial Counsel’s unprofessional errors, the result of the
proceedings would have been different, For all of the individual and cumulative
reasons set forth in the Third State Petition, and incorporated herein by xeference, this
Couxt believes that the Petitioner meets this criterion as well. Thus, the Petitioner has
met his buyden under the second prong of the Strickland test.

While the Coust finds ineffecHve asajstance of Counsel on all the basis of all of

 the individunl and cucwlative reasons set forth in the Third State Petition, the Court

wishes to call special attention to the violation of the Petitioner’s Neuran rights and his
Trial Counsel’s failure to enforce thoge rights.

The Petitioner took the stend at triel, Prior to doing so, the record reflects that he

- was not advised by the Court of his Neuman rights, The record does not reflect that he

was advised of these 'rlglm by his Trial Counsel. In fact, at the Petitioner’s sentencing
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hearing, both the prosecutor and the Court acknowledged that the Court had failed to
advise the fetiﬁoner of his Neuman zights prior to the time he took the stand. On page
60 of the sentencing hearing transcript, the State noted that thé Court should have
advised Davie of his tights “because [ think that’s what Neuman says to do in every case
.:..” On page 73 of the sentencing hearing transcript, the Court etates: “pethaps in my
mind [ didrt think it was necessary.”

The Court clearly erred when it failed to advise the Petitioner of his Neuman
rights, This exror was compounded by Triel Counsel’s fajlure to protect those rights and
insist—or at:least politely remind the Court~that it should engage in tho standard

' Neuman instrucHon and colloguy. The Petitioner wus prejudiced by this failing,
- specifically by being subjected to cross-examination in three regards: il) past juvenile
conduct involving a stolen van and a stolen jeep; (2) his appearerce at Mr. Lester's
home the moming following the murder and an accusation fhat he conveyed
- information to Mr, Lester’s wife and others concerning the murder; and, (3) thn
' accusation of flight outside the state efter the murder.
Trlal Counsel’s failure to assure that the Petitioner wes advised of his Neuman
. tights was deficlent undes an objective standard of reasonableness. Further, there {v a
r;easonable probablllty that, but for Trlel Counsel’s erxor, the reav.;lt of the proceedings
would have been different.
" Because the Petltoner has met his burden under both prongs of the Strickland
test, this Court holds that Petitionex’s Trial Counsel was ineffective.
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Additionally, the Court makes a specific finding that Michael Hopkins, based on

the entire record, is 110t a credible witness.

CONCLUSION

It ie therefore, ORDERED that:

1. * The Petitioners conviction on one count of firat degree murder in
Pocahontas County Case No. 97-F-10 1s vacated;

2. The Petitioner's sentence of life with mexcy is vold;

3.  Bond is set in the amount of ten thousand dollars ($10,000.00), which may

| be satisfied by the posting of real I-Jmperty;

4.  The Divislon of Corrections shall ixnmediateiy release Petitioner once
bond has been posted;

S. The Petitioner shall have no contact, direct or jnclirect, with Michael
ﬁopkim or his family; |

6. The Petitioner shall have no contact, direct or indfrect, with the family of

. Freddielesteand

7. This case Is remanded to the Circtit Court of Mercer County for further

proo.eédinga consistant with this Order.

The State’s objection to the Court’s ruling le noted.

The Clexk of this Cowt shall forthwith forward a copy of this Order to each of

the following: the Petitioner; the Prosecuting Attorney of Mercer County, West Virginia,

in care of Scott Ash, Bsq,;.the Kanawha County Public Defender’s Office in care of
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Richard E. Holicker, Beq; the Mercer County Cixcuit Clerk; and the Huttonsville
Correctional Center in care of Adrian Hoke, Warden.
Bntered this 18% day of April, 2011.

DC S pirrs Q)

JOSEPH POMEONIO, JUDGE, 114 JUDICIAL ,guécur

PR

]

d B. Holicker
Counsel for Petitioner
W.Va. Bar [D No. 7173
) . 'POBox 2827
L. " -Charleston, West Vigginia 25330
: Telephone (304) 348-2323
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CERTIFICATE OF SERVICE
I, Laura Young, Assistant Attorney General and counsel for the Respondent herein, do hereby
certify that I have served a true copy of the “Notice of Appeal” upon counsel for the Petitioner by
depositing said copy in the United States mail, with first-class postage prepaid, on this 18th day of
May, 2011, addressed as follows:
To:  Richard Holicker, Esquire
Kanawha County Public Defender’s Office

P.O. Box 2827
Charleston, WV 25330

LI

LAURA YOUXG






