
IN nm CIRCUITCOURT OF POCAIIONTAS COUNTY, wssr VmGINlA 

State ex:reL DAVIB LBB HURT, 
Petitioner, Case No. 09-C01(P) 

HOIL Joseph Pomponio 
Y.. 

DAVID 'BAUARD, WARDBN' 

MOUNT OLlVB CORRBCTIONAL CBNTliR 


Respondent. 


OIUJBR GRANTING WlUT OJ! fII1BMS COR.PUS AND SBTTING BOND 

On Aprn lS, 2011, ca.xne t1le Petitioner, DAVIE LEE HURT, by C0Ul1gel, Richard 

B. Holicker, and caxne the State of Wast VIrginia by Mercer County ProlJecu.ting 
. 

Attorney Scott Ash, fox: a hearing on the Petitioner's Pedtlon tor a W:r:lt of HIlbetzs Corpu., 

pur~t to W.Va. Code §153-4A-l, et 8eq~ 

Upon motion of the Petitioner, and without objection from the State, the Court 

took judiclal notice 01 all prior proc:eedfnga In this case and in all related caae8, all prior 

documents of record In lilis case and in all related caSGI, a.nd all prior te&lUnony in thi& 

case ~ in all :related cues. 

The Court took addltional testimony !rom three witnesses and heard argument 

. from Counsel. . 

PINDINGS OPPACI' 

1. 	 The Petitioner waa hufl~ted £Or murder in Mercer County, WV, on 

December 11, 1996,in Case No. 97..P-10. 

2. 	 The initial trial agamst the Petitioner ended in a ndlfrial, with the Jury 

hung 1()"'21n fal'or of acquittal. 
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3. 	 After the mistrlal, the Pet1tlono(e Trial CoU1Uel moved for Jl change of 

venue, which w.s granted by the OrcuttCourt of Mercer County. 

e 4. 	 the Petitioner WN ratxi.ed In Pocahontas County. 

5. The Petitioner wulound guilty onMay 29,1998. 


6" On July 16, 1998, the Crcll\t Court of Pocahontas COunty sentenced the 


Petitioner to life in prlaon wltb mercy. 

'l. The Petitioner lned a pro BS Htl7JsQ8 Co",," Petltlon onPebruary 15, 2000, in 
o 

the Orcu!t Coult of Pocahontas County, Btarllng Pocahontas County CivD 


Adion No. OO-C-01. 


8. 	 On'Pe'brwixy 18, 2000, nl8 Clrcu1t Court of Poeahontaw County appointed I 
Counsel tor the PetltioneJ." and ordered said Co~nsel to file en amended ·1 

Habeas Corpus PetJ.t1ontn l'oca.hoJ\tu CivR Action No. OO-C..07 based upon ! 
the grounds of newly discovered e\YJdenc:e. 

9.. 	 Af~r many extensLon& of time to flle the amended Ht1bB~ Corpu$ Petition 

were granted" the attorney appointed was relleved and the Court 

appomted. new Counsel for the Petitioneron Pebrul\ty 20, 2.001. 

10. 	 On December 20, 2001, Petitioner.&led his amended HA"'" eorpu, Petitlm 

in Poc:ahontas Co\.tnty Clvll Ac:tlon No. Oo.C.O?.. 

11. 	 ~e lIll\end.ed Htl1Jeas Corpus Petition was danled by the Creu;tt Court: of0 

Pocahontas County by Order dated Apt1l9, 2002, 

12, 	 A federal H"wlZS Cqrpus Petition was denied on th~ basis tha.t the 

Petitionerllad not exhaUJtedhis avaDable ",tate rem.edie&. 
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13. The Petltloner retahled pxivate Couns~l and in January 2009 he l1led 

another st-ab! Petttlon for Writ of HtJbel&s a:wpu, (hereinafter, "'Second Sl:ate 

Petitio%('1 In the Circuit Court of Mercer County (91h Judkial Crt:1.tit). 

14. 'Bec-ust! o.f the 11th JudJclai Circuit's grea~ famlJJuity With this case, tbe 

90. Judldal Crcult transferred the Second State Petition to the 11th Judicial 

Circuit for ad~udlcatlon.. 

15. In thl! Second State Petition, the Pet1tion. aet lorth two primary 

. .' justiflcatlons for granting him .. Writ ~ H,,'bsas CDfptuI: newly di~eovered i 
I 

evidence that supported bis claim of inl\ocence and Ineffective aseietance I 
of. his px.,loua Habeas Corpus Cou.nsel. 

16. By.Order dated March 30, 2009, this Court granted the Petitioner an 

evidentiary hearlng on a ~"gle Issue: "whether Petltioner'e previous 

Htibeas Corpus Counsel committed reversible error by felling to obtain 

affid.avits to corroborate the alleged recantation of Mr. Hopkins." 

17.. An evident1axy hearing on the IJ\Ittter was held before this Court on Apdl 

161 2010. 

18, .. ApplySng the atftndard set forth in Strlcklnnd v. WashlnglDn, 466 US.. 668, 

689, 104 S.a. 205l. 2065 (1984)1 this Court .found that the Patltioner'IS 

preViOUS Hllbelf8 Corpus Co\U\8e1 did commit r.eversible ertw. 

19. 	 This Court vacated the plior dardal o£ HtlltetiS Corpus relief and directed. 

.pmG1\t Hf1:h1DS Corpus Counsel to lile another Petitto;", for Writ of HRbeils 
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~rpus (hereinafter "Third State Petition"), addressing any and all i.uee 

atislng £rom the Petitioner's second trial. 

20, The Third State Petition W'U illed. A hearlng on that Petition was held on 

April 15, 2011. 

21. 	 The Cow:t took judicial notice of the entire record In all prior telated 

proceedings, 

22. 	 The ColUt heard testimony from three witnesses: Mkhael HopkiJ181 the 

self-admitted killer; IWltl.ita. Hurt, the Petitioner's mother; and the, 
PetitIoner himself. 

23. 	 Tho C'.ourt heard uncontroverted testbnony, supported by the record jn 

. this c:ti.se, that the DeIendant wa9 not advised of hie Neuman rights prior to 
", 

~ the stand l~Ui61. 

'24. 	 Also of note, two of the Petitioner's prior attorneys have hld their 

l"w licenSes annulled by the West Vb:glnia Supreme Court of 

Appeale. 

CONCLOSIONS 011 LAW 

1. 	 '711dlcial scrutiny 01 counsel's per£ot1nance must be hJ.gh1y deferential. It 
I 

I 
•.Is aU too tempting for a defendant to second-gueas counsel's assistance I 
after 	cOXlvlction ~ ~dverse aen1Slce, and it J8 all too easy lor a court, 

I 

I 

" 
I 

,I 
examining cou:neel's defense after It has proved uNUCCessIuJ., to cOl\c1ade • 

that a particular act or omission of counsel was Wlteasonable. A .faIr 

asseasment of attomey per.foxmance requires that every effort be made to 
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eliminate the c1istortlng effects of hindsight" to teconalTuct t:he 

circumstances of counsel'. challenged conduct., and to evaluate the 

conduct froxn cOUI1Se1'" perspective at the drne. 'Because of the d1ff1c:ultlls 

fnhexant In making the evaluatlOl1, 8 court mast indulge a strong I 
presumption that counsal'. conduct falls wIthin the 'Wide range of I, 

.:reUOl'Ulble professIonal assistance.; that is, the defendant must overcome 
I 

i 

the pre,umption ~t, under th$ ~lrcumstanc~, the challenged action 

might 	be cOllSid~d sound' trial atTategy," Strlddtmd G. WtUIt;rtgfon, 466 

u.s, 668, 1Ms.ct. 2052., 80 LBd.2d 674 (1984). 

2. 	 "In the Wut Virginia courts, dafmta of ineffective aeelstance of counsel ate 

to be governed by the two-pt01\ged test established In Strldclanrl v, 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 LBct2.d 674 (1984): (1) counsel's 

perfom:umc:e waa de£lcient under an objective abmdara of reasonableness; 

and (2) there is a reasonable p)lobabil1ty that, but for counsel's . 
I 

unproless1onal w:r.OIS, the 18$Ult cd the prOceedings would have been 

diflerent." Syl pt. 5, Strl~BlI, Mill4r,194 W.Va. 3/ 459 S.B.2d 114 (1995). I3. 	 "A trial court exercising appropriats jud1da.l conce1'n for the conetttutlonel 
I 

rlgbt 	to testily should seek to assure tha.t a defendant's waiver is I 
volunlllty,l<noWJng, and tnteDigent by advising the defendant nutside the 

:presence of the jury that he has a dgbt to teetlfy, that If ht wants to testify 

then no one can prevent N.m from doing 80, that i£ he testifies the 

pros~tionwUl be allowed to ex'OSHXamine him. In connection with the 
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pdvllege agllintt .«If-incrimination, the defendant should also be advised 


that: he haa a right not to te,tify and that if he does not teetify then theJury 


can be lnstructe~ aboUt that right." SyJ. pt. 1, Stall v. Newfttul, 179 W.Va. 


550, S71 S.B.2d '}7 (1988). 


~I Absent 0 clear record indicating that the declslon as to whether to testtEy is 

made vob:tntarlly, lmowfagly, and intelligently, the pr8umptton must be 

that a d.efeJ\ciant does not waive biB rights, "CourbJ Jnd~ge e.vtry 

r~soMble ptesumption against W1\i~er of a fttndamental alnSUtutlonal 

..right and will not pr.esume acquiescence In the 10s8 01 such .fundamental 

right." Sy1. pi. 6, Ntll,ntUf, citing 8yL pt. 2, SfatfJ .x t'I1 MAy V. &1", 149 I 
i 

. W.V'L 155,139 S,B.2d 117 (1964). \ 

·15. 	 RCe.rfafn constf.tu.tl9I\al rightt are so Inherently persona) and so tied to 

fundamental concepts ofjustice that theJr surrender by anyone other than I 
J

the' a.cctI8ed acting voluntarily, knowingly, ana mteWgmtly would call 

Into question t41e fairness of a cri:rnlnA1 b'iaLU 8y1. pl 5, Neu'rttm. 

DISCUSSION 

The qlleettOl\ flUe Cout·t now answers Is whether the Petitioner's previous Tl:;JU 
.. 

eoumel was ineflecth·e in hie l·epresentation of the Petitioner durIng the pendency 01 

'Pocahontas County Case No. 97..P-10. 

. Und..,.r Striddtmtl v. WlIShlng6.m and Sf4.te 11. M(/Jer, the test for ineffective 

astlat8t\l!a of counsel is the following: (1) Counsel'. petfonnance W4\e d$fJ.cJerlt lUlClsr an 

objective standard of reslonableneASi and (2) there .Is a reasonable pl"ObabDily that, but 

6 
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for Counsel's unprofessional orrors, the result of tl\e proc~edings would have bun 

different. Sy!. pt. 5, SM" v. Miller, 194: W.Va. 3, 459 6.B2d 114 (1995). This ,Court beUevee 

that the Petitioller's previous Trial Counsel was indeed ineffective, 


·Ihe 6Qt prong of the Striclcltmd test aRks the court to exatn1ne whether the 


Petitioner' e TrIal C0t1I\8e1 was deficient under at:l objective stand&l'Cl oll'el\,onab1eness, 

. T.bis COl.ttt believes tbllt for all of the Individual and c::umulatl'Ve reasons.set forth in the 

.~dState PetftfOllt and incorporated. hereinby reference, the Petitioner's Trial Couneel 

was de8cient under an objective standard of l'eIlSOJUlbleness. Thus, the Petitioner has 

methis ~detiunder the .firstprong of the StrlcklR.nd teat. 

Turning to tho second prong 01. the StrIckland test, there is a reasonable 

probabnuy that, but for TrIal Counsel's unprofessional errors, the result of tl\e I 
proceeding' would have been different. Por rill 01 the individual and cttmulatlve ItaBOl'lI ,;et forth in the Third Stat"e Petition, and incorporated hereJn by reiereru!e, this 


Court beHeves th_t the Petitioner meets this criterio.n as well ThU8, the Petitioner has 
 I 
met J:WJ butden under the second prong of tb~ Strickland test. 

WWle the Cou:t lindl ineffective asaJstance of Couasel 01\ .11 the basie olllll of 

the indi"Jdaa) end cUD\ulatlve reasons set forth. in the ThItd State Petition, the Court 

. w1shes to call special attention to the violatlon of the Petitioner'8 N~mtm rights and his 

Trlal Counsel's .failure to enforce tbose ,ighta. 

The Petitioner took the stand at trial Prior to doJng so, the record reHects that he 

" wu not advised by the Court 01 his NeuJ1f4" rjght.. The recOl·d does not reflec~ liUlt he 

was advlaed of these rfSl\ta by his Trial Counsel. hl tact, at the Petitioner'8 sentenclng 

" 

'J 
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heating, both the prosecutor end the Court acknowledged that the Court had failed. to 

ad.vlse the 'etitioner of Ids Neuman rights prlor to the time he took the stand. On pa.ge 

60 of tlw aBl\tendng hearing transcrlp't, the State noted that the Court should have 

advised Oavie of his tlgbta "bec:ause I ~ that'8 what Neu.nuJK says to do in every cue 

• ~ ••n On page 73 of the sentanclng heuing trUIScript, the Court atates: "perbaps in my 

l1\hld I didn't think it was n~." 

The Court ~learly erred when it la1led to advise the PelitloneJ.- of hb Nttutlllm 

rIghts. This .'tor was compounded by Trial Counsel's failure to protect those rights end 

insilt-or at:least politely remind the Court-that it should engage in tho standard 

Neuman instruc.tion and colloquy. 'Ih~ Petitioner me' preJud~Cled by this .falling, 

specifically by beh1.g subjected to Cl'oas-examJIUltion In three rega.rds: (1) past juvenlle 

. C9nduct Involvln, a stolen VftI\ and 11 stolen jeep; (2) hi.. appearance at Mr. Lester's 

home the moming fonowing the murder and an accusation that he C',onveyed 

information to Mr. Lester's wife and others concem1ng the mutderi and, (3) the 

ac::ueatlon of flight outsIde the state after tI-u! murder. 

TrW' Counsel's failure to assure tl\at the Petitioner was ac{vised of his Neumtzn 

. rlghts was deficient under an ob~tive sb1ndard of reaBonllblene'8. Purther, there is I 

reasonable probabWty that, but for TrW Counsel's eaor, the result o£ the proceedings 

woul.d ha'Ve been difEeren~ 

'Because the Petitioner has met his burden under both prongs of the StriCkland 

teat thi, Court hold. that Petit.lo.ne(1 Trial Counsel was ineffective. 

8 
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Ati4itiOIl"r,y, {h, CDrwL'make, Il sptcifkftntUng thqt M:lcltael Bopld1l81 UID_ tin 

the tmf:lrs.reCD~ l8f1ot a ueA",k wltn..,. 

CONCLUSION 


It i(l tbenfore, ORDBRBD that: 


1. 	 · The Petitlon'"8 conviction on one count of Brst degree mUl'der In 

Pocahontas County Case No. 97-F-l0 Is vaca~.Q; 

2. 	 The PetitIoners sent'el\C'8 DE life w.lth rnucy is void; 

.. 	 S. Bond is set In the EUltOU}lt of ten thousand dollars ($lO"OOO.OO), whim may 
. 

be satisfied by the posting 01 real property; 

4. 	 The DIvlslon of C~tions shall immediately release Petitioner once 

bond has been posted; 

5.. 	 The PelitiOMl' ahall have no conlnct, direct or Jndireet, with Michael i 
I 

Hopkins or:b1s family; I 
I 

6. 	 The Petitioner' flWl have no contact, direct or indfrect., with the famUy of I 
I 
I 

-Preddie Lester; and 


·7. Thls caae 18 remanded to the Qrcult Court of Merce~ County for further 
 I 
pt'oQ!edlnge contdatantwiththis Order. 

The State' a objection to the Court'8 ru11ng Ie noted. 

The elm of tWa Cowt shall forthwith I'Orwmt a copy of this .Order to each of 

the lonowJ.ng: tho! P.tltloneri the Proaecutlng Attorney oJ Ivlercer County~West Vtrstnia, 

in care of ~ Ash,.Bsq"i·the I<Au\a'Wna County Public Defender's Office in Clue of 

.. 
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Richa.td B. HoUcker, Beq.; the Mercer County Circ:uit cte;rk; and the Huttonsville 

Correctlonal Center 1n Care of Adrian Hoke, Warden. 

Bnta'ed this 18th day of Aprn,lOll. 

Prepared by: 

mur~-----~ 
Counsel for Petitioner 
W,V,.. Bar ID No. 1118 

'PO Box 2827 
I. 	 -Charleston, West VU"gin!a 2S9S0 

Te1ep.borle (304) S48-23~ 

" 

, . 
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CERTIFICATE OF SERVICE 


I, Laura Young, Assistant Attorney General and counsel for the Respondent herein, do hereby 

certify that I have served a true copy of the ltNotice ofAppeal" upon counsel for the Petitioner by 

depositing said copy in the United States mail, with first-class postage prepaid, on this 18th day of 

May, 2011, addressed as follows: 

To: 	 Richard Holicker, Esquire 

Kanawha County Public Defender's Office 

P.O. Box 2827 

Charleston, WV 25330 


LAURA YO G 




