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v. 
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Respondent. 
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RESPONDENT'S SUMMARY RESPONSE TO STATE FARM'S 

REQUEST FOR WRIT OF PROHIBITION 


I. Question Presented: 

Should this Court issue a rule to show cause upon State Farm's request for a writ 

of prohibition regarding the Trial Court's issuance of a discretionary protective orderwhich 

protective order faithfully followed trlis Court's holdings in the recent Bedell I and Bedell 

11 opinions? 1 The answer is NO. 

1 State ex rei State Farm Mut. Auto Ins. Co. v. Bedell, 226 W.Va. 138,697 S.E.2d 730 (2010) 
[Bedell I]; State ex rei State Farm Mut. Auto Ins. Co. v. Bedell, 228 W.Va. 252, 719 S.E.2d 722 (2011) 
[Bedell Ill. 



II. Facts and Background: 

Respondent!, Matthew Huggins, adopts his statement titled "Background" in 

Section I of his "Response to State Farm Mutual Automobile Insurance Company's and 

Nationwide Mutual Insurance Company"s Request to Appeal Pursuant to the Collateral 

Order Doctrine" filed on March 15, 2012, as his statement of "Facts and Background" in 

this Response.3 

III. Standard of Review: 

This Court has addressed the standard of review applicable to a writ of prohibition, 

explaining that: 

"[a] writ of prohibition will not issue to prevent a simple abuse of 
discretion by a trial court. It will only issue where the trial court has no 
jurisdiction or having such jurisdiction exceeds its legitimate powers. 
W. Va. Code 53-1-1." Syl. Pt. 2, State ex reI. Peacher v. Sencindiver, 
160 W.Va. 314, 233 S.E.2d 425 (1977). "The writ [of prohibition] lies 
as a matter of right whenever the inferior court (a) has no jurisdiction 
or (b) has jurisdiction but exceeds its legitimate powers and it matters 
no if the aggrieved party has some other remedy adequate or 
inadequate." State ex reI. Valley Distributors, Inc. v. Oakley, 153 
W.Va. 94,99,168 S.E.2d 532,535 (1969). 

State ex reI. Shepard v. Holland, 219 W. Va. 310, 313-314,633 S.E.2d 255,258 - 259 

(2006).4 

2 Respondent, Matthew Huggins is the Plaintiff below and the real party in interest in this matter; 
Respondent requests that his Response filed on March 15 in this case at the request of this Court 
regarding the collateral order doctrine be incorporated by reference as it is relevant to whether this writ 
should be allowed. 

3 State Farm seeks review here of the same issues being raised by Nationwide Mutual Insurance 
Company in the appeal filed by l\Iationwide in Faris v. Harding [Nationwide Mutual Insurance Company, 
Petitioner, Defendant Below, v. Carmella J. Faris, et ux, Respondents, Plaintiffs Below, 1\10. 12-0210. [See 
also this Court's February 24,2012 "Limited Purpose Scheduling Order."] 

4 See also Syllabus point one of Hinkle v. Black, 164 W.Va. 112, 262 S.E.2d 744 (1979), which 
held regarding the evaluation of a request for a writ of prohibition: 

"In determining whether to grant a rule to show cause in prohibition when a court is not acting in excess 
of its jurisdiction, this Court will look to the adequacy of other available remedies such as appeal and to 
the over-all economy of effort and money among litigants, lawyers and courts; however, this Court will use 
prohibition in this discretionary way to correct only substantial, clear-cut, legal errors plainly in 
contravention of a clear statutory, constitutional, or common law mandate which may be resolved 
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IV. 	 The Trial Court's Protective Order Complied with Rule 26(c) and Faithfully 
Followed this Court's Holdings in Bedell I and Bedell II: 

This request by State Farm for extraordinary relief by way of writ of prohibition is one 

of its multiple, repeated attempts to re-litigate many of the same issues which have been 

ruled upon by this Court in Bedell I and Bedell II. State Farm (and Nationwide) has also 

sought a direct appeal of these same issues in this case under the collateral orderdoctrine. 

Respondent has responded to this Court's inquiry concerning those interlocutory appeals 

and has resisted the granting of those appeals as they are clearly interlocutory and not 

final,s and are a strategic maneuver of State Farm to delay the trial proceedings below 

hoping that a stay will be entered by this Court in either the direct appeal or this Writ. 6 

The Protective Order entered by the Trial Court, and subsequently re-affirmed by 

the Trial Court could not be considered an abuse of discretion as that Protective Order is 

substantially similar, if not exactly the same, as the Protective Order approved by this Court 

in Bedell II. The Trial Court's Protective Order entered on May 23, 2011 [Petitioner's 

Appendix, pp. 1-5], required the following essential protections: 

1) No disclosure ordissemination of Mr. Huggins' medical records to any 

persons other than those persons necessary for the Party's including 

State Farm to defend this claim with all such persons receiving the 

protected information, including experts, the Named Defendants, and 

independently of any disputed facts and only in cases where there is a high probability that the trial will be 
completely reversed if the error is not corrected in advance." 

5 Robinson v. Pack 223 W.Va. 828, 832, 679 S.E.2d 660, 664 (2009) held: "Objections to allowing 
an appeal from an interlocutory order are typically rooted in the need for finality. The provisions of West 
Virginia Code § 58-5-1 (2005) establish that appeals may be taken in civil actions from "a final judgment of 
any circuit court or from an order of any circuit court constituting a final judgment." Id. Justice Cleckley 
elucidated in James M.B. v. Carolyn M., 193 W.Va. 289, 456 S.E.2d 16 (1995), that "[tJhis rule, commonly 
referred to as the 'rule of finality,' is designed to prohibit 'piecemeal appellate review of trial court decisions 
which do not terminate the litigation[.], " 193 W.Va. at 292, 456 S.E.2d at 19 (quoting U.S. v. Hollywood 
Motor Car Co., 458 U.S. 263, 265, 102 S.Ct. 3081, 73 L.Ed.2d 754 (1982))." 

6 The trial in this case is currently set for July 30,2012 and pre-trial matters are proceeding 
pursuant to a scheduling order agreed to by the Parties. 
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others, being advised of the Order and obligated to follow its terms; 

2) 	 A limitation on the number of years that Mr. Huggins' medical records 

could be retained by State Farm limited by the time limitations set 

forth in Bedell II which was the lessor of "the current calendar year 

plus five calendar years" or ''from the closing date of the period of 

review for the most recent examination by the Commissioner" or "a 

period otherwise specified by statute as the examination cycle forthe 

insurer"; however, the Order also permitted Defense counsel to retain 

a copy of the medical records indefinitely as long as the records were 

protected and not disclosed in accordance with the terms of the Trial 

Court's Protective Order. 

The Trial Court's May 23, 2011 Protective Order specifically cited this Court's 

Opinion in Bedell II as having guided the Trial Court in formulating its Protective Order in 

this case. The Protective Order entered by the lower court in Bedell II is attached hereto 

as "Exhibit 1" and it contains on pgs. 4 - 7, the almost identical provisions which were 

adopted by Judge John Lewis Marks in his May 23, 2011 Protective Order in this matter 

currently before this Court. 

Thus, how can Judge Marks have abused his discretion to the extent that a writ of 

prohibition is warranted when he was acting within the bounds of his legitimate power to 

regulate the proceedings before him by entering a protective order pursuant to Rule 26(c), 

which protective order had been specifically approved by this Court in Bedell II? The 

answer is clear that he could not have abused his discretion, and that this Court should 

refuse State Farm's Writ of Prohibition filed in this case. This Court has long held that "A 

trial court is permitted broad discretion in the control and management of discovery, and 

it is only for an abuse of discretion amounting to an injustice that we will interfere with the 

exercise of that discretion." Syl. Pt. 8, State ex reI. Myers v. Sanders, 206 W. Va. 544, 
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546, 526 S.E.2d 320, 322 (1999). Rule 26(c) grants Circuit Courts broad discretion to 

enter necessary Protective Orders to protect confidential and private materials and Judge 

Marks' adoption of a protective order approved by this Court in a similar issue cannot be 

considered as an abuse of a trial court's broad discretion in such matters. 

v. 	 Prohibition Is Not a Proper Remedy in this Case: 

1} 	 State Farm Has Not Satisfied the Five Factor Test Entitling 
it to a Writ of Prohibition 

State Farm has not met any of the five criteria set forth by this Court to entitle it to 

a rule to show cause. This Court has clearly set forth the five factors that will be examined 

to determine whether a writ of prohibition should be heard and, concomitantly the 

proceedings below stayed, as a result of the granting of a rule to show cause. Those five 

factors are as follows: 

(1) 	 whether the party seeking the writ has no other adequate means, 

such as direct appeal, to obtain the desired relief; 

(2) 	 whether the petitioner will be damaged or prejudiced in a way that is 

not correctable on appeal; 

(3) 	 whether the lower tribunal's order is clearly erroneous as a matter of 

law; 

(4) 	 whetherthe lower tribunal's order is an oft repeated error or manifests 

persistent disregard for either procedural or substantive law; and, 

(5) 	 whether the lower tribunal's order raises new and important problems 

or issues of law of first impression. 

State ex reI. Nationwide Mut. Ins. Co. v. Kaufman, 222 W.Va. 37, 658 S.E.2d 728, 729 

(2008) sy!. pt 1; accord, State ex rei West Virginia National Auto Ins. Co. v Bedell. 223 

W.Va. 222, 672 S.E. 2d 358 (2008). 

This Court has held that the third factor, whether the Trial Court's Order is clearly 

erroneous as a matter of law, should be given "substantial weight", Syl. PI. 1, Kaufman, 
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citing State ex rei Hoover v. Berger, 199 W.Va. 12,483 S.E.2d 12 (1996). As set forth 

above, the Circuit Court's Order complies with this Court's holdings in both Bedell I and 

Bedell II. The Trial Court's broad discretion when entering discovery orders, such as the 

Protective Order entered in this case, should not be reviewed piecemeal. Such an 

interlocutory order can be amended or modified at any time by the Trial Court before final 

judgment if the facts or law indicates such modi'fication or vacation is appropriate.? 

Ultimately, State Farm has not provided any legal authority holding that the Trial Court's 

Protective Order is clearly erroneous as a matter of law and subject to interlocutory review 

at this stage of the proceedings. 

Regarding the first factor, State Farm has other adequate means to obtain the 

desired relief. Most discovery orders are interlocutory and reviewable by this Court only 

after final judgment. See State ex reI. Ward v. Hill, 200 W. Va. 270, 275, 489 S.E.2d 24, 

29 (1997). State Farm will have ample opportunity to appeal the Trial Court's Order 

without disrupting the proceedings below through an extraordinary proceeding such as a 

Writ. Besides, further proceedings may narrow the issues, or moot them, based on State 

Farm's actions in the case. As such, the first factor weighs against this Court issuing a 

Rule to Show Cause. 

The second factor also weighs against this Court issuing a Rule to Show Cause. 

State Farm will suffer no harm, as a result of the Trial Court's Protective Order, that is not 

remediable on direct appeal. By filing this Writ, State Farm is attempting to deny the 

Plaintiff, Matthew Huggins, his day in Court. Currently, the trial in this matter is set for July 

2012. Defendant State Farm may appeal the Circuit Court's Protective Order after the trial 

7 State Farm confuses the Trial Court's refusal to grant State Farm's requested relief with the Trial 
Court's continuing power to modify or vacate an interlocutory order; merely because the Trial Court 
determined not to again review the same arguments previously made by State Farm does not mean that 
should there be good cause to modify or vacate its Protective Order before the case is concluded that the 
Trial Court will not do so; however a court is not required to continually revisit issues which it has already 
decided unless there is good reason to do so. 
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has occurred, State Farm will not be prejudiced, in any way, by allowing the case to 

proceed to trial and the medical recbrds remain protected until final conclusion. 

Conversely, the Plaintiff will be harmed if this Court issues a Rule to Show Cause as he 

will, once again, have to wait many months before being able to litigate his case before a 

jury of his peers. Accordingly, equity also weighs against this Court issuing a Rule to Show 

Cause. 

The fourth factor is whether the lower tribunal's order is an oft repeated error or 

manifests persistent disregard for either procedural or substantive law. As is explained in 

this Summary, the Trial Court did not err by entering a protective order previously approved 

by this Court, so this factor also weighs against this Court issuing a Rule to Show Cause. 

The fifth factor is whether the lower tribunal's order raises new and important 

problems or issues of law of first impression. It definitely does not since the rulings in 

Bedell I and Bedell II amply resolve the issues raised herein. Accordingly, the fifth factor 

also weighs against this Court issuing a Rule to Show Cause. 

Finally, this Court's rulings in Bedell' and Bedell II are res judicata or collateral 

estoppel as to State Farm and State Farm cannot re-litigate those same issues multiple 

times until State Farm obtains a favorable ruling. Jordache Enterprises, Inc. v. National 

Union Fire Ins. Co., 204 W.Va. 465, 513 S.E.2d 692 (1998) and Conley v Spillers, 171 

W.Va. 584,301 S.E.2d 216 (1983). State Farm's primary purpose is to retain a person's 

private medical records indefinitely and to disseminate them to whomever State Farm 

believes is necessary in order to further State Farm's business agenda. This Court held 

in Bedell I and Bedell II that State Farm could not treat such confidential medical records 

in this fashion. More recently, State Farm made its intent clear when it objected to the 

entry of a protective order in a case pending in the Northern District of West Virginia. In 

a thorough Memorandum Opinion by the Federal District Court, State Farm's arguments 

that it should be permitted to retain medical records indefinitely and to provide them without 

7 




any consent or legal compulsion to those entities and persons that State Farm deemed 

appropriate, was soundly rejected. State Farm explicitly sought to disseminate confidential 

medical records of claimants without the consent or approval of the claimant, or without 

judicial process where the balancing of the privacy interests of the protected person and 

the need of the ultimate recipient for such private medial information could be considered 

and balanced. [See attached hereto as "Exhibit 2" "Memorandum Opinion/Order" Case 

No.1:10cv121, Kaull, Magistrate Judge].8 

The Federal Court Opinion addressed and rejected all of State Farm's, and 

Nationwide's arguments which were similarly rejected by this Court in Bedell I and Bedell 

11. The District Court rejected the arguments regarding its perceived need for 

dissemination of confidential medical records without the protected person's consent, or 

the issuance of legal process; State Farm also again proffered as a basis for unhindered 

dissemination the need to fight insurance fraud, and to comply with Illinois law, these were 

also rejected by the District Court. [Memorandum Opinion pp. 22-30] The District Court 

cited Executive Order 13181 which restricts the use of personal health information even 

by Federal criminal investigative authorities without a judicial determination of "good 

cause." {d. at p. 20. Even the FBI (Federal Bureau of Investigation) can't demand 

production of a person's private medical records without judicial authority as State Farm 

seeks this Court to approve. Finally, State Farm argued in seeking indefinite retention of 

medical records, supposed need to comply with Medicare regulations, as well as asserting 

a myriad of other "straw men" reasons that State Farm has raised over and over again. 

The Federal Court likewise rejected these arguments as speculative as Medicare was not 

an issue in the Federal case just as it is not an issue in the case at Bar. Id at pp. 22-23. 

8 That Memorandum Opinion/Order entered by Magistrate Judge John S. Kaull is being appealed 
to District Judge Irene Keeley, as State Farm and Nationwide appeal almost all of these protective orders 
in every case instead of trying to accommodate the privacy interests of claimants as ~ug,gested by Judge 
Kaull when he stated: "What the insurer's IT departments have created they can modify' . Id. at pg. 30 
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These assertions were of course juxta positioned with the protected person's right to privacy 

for their private medical records which the Federal Court found such right existed and 

further recognized that both State Farm and Nationwide admitted that a claimant has a 

right of privacy in maintaining the confidentiality of their personal medical records. State 

Farm failed to understand however that this right of privacy, emanating from both the 

common law, and our State and Federal Constitutions required protections to secure its 

enforcement. Id at pp. 17-20. 

Also, the claims which State Farm asserts not to have been decided by this Court 

in Bedell I or Bedell II were briefed by the Respondent in both of those two extraordinary 

proceedings seeking writs of prohibition. [See ''Table of Contents" from Respondents Briefs 

filed in both Bedell I and Bedell II attached hereto as "Exhibit 3"] 

VI. Conclusion: 

There are absolutely no grounds upon which State Farm can legitimately claim that 

it is entitled to extraordinary relief by way of writ of prohibition due to an abuse of discretion 

by the Trial Court in exceeding its legitimate powers to regulate the conduct of the 

proceedings below through the entering of a Protective Order that has been previously 

sanctioned by this Court. 

Accordingly, this Court should deny State Farm's request for a rule to show cause 

and dismiss State Farm's Petition with prejudice. 

David E. Goddard 
W.Va. State Bar 10 No. 8090 
GODDARD LAW OFFICE 
333 East Main Street 
Clarksburg, West Virginia 26301 

o VI J. Rom 0 
W.Va. State 
ROMANO LA FFICE 
363 Washington Avenue 
Clarksburg, West Virginia 26301 
(304) 624-5600 

romanolaw@ wvdsl.net 
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