
IN THE SUPREME COURT OF APPEALS OF WEST VIRG NIA 

PAMELA JEAN GANIES-NEELY, PROSECUTING ATTORNEY 0 
BERKELEY COUNTY, WEST VIRGINIA ON BEHALF OF THE lSTERN 
PANHANDLE DRUG & VIOLENT CRIMES TASKFORCE 

Respondent, 

Vs. Docket No. 

$3,960 in U.S. Currency and 
2005 Audi AS VIN#WAUMIA4E95N009079 

Respondent. 

APPEAL FROM THE CIRCUIT COURT OF BERKELEY CO TNTY 
HONORABLE GINA M. GROH •. JUDGE 
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ASSIGNMENTS OF ERROR 

1. THE CIRCUIT COURT COMMITTED REVERSmLE E 
FINDING THAT THE AMOUNT OF $3,960 AND A 2005 UDI A8 
VIN#WAUMLA4E95N009079 WAS SUBJECT TO FORF ITURE 
PURSUANT TO WEST VIRGINIA CODE § 60A-7-701 E SEQ. 
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STATEMENT OF THE CASE 

Certain property including $3,960 in U.S. Currency and a 2005 Audi A8 

VIN#WAUMlA4E95N009079 automobile was the subject of a civil orfeiture proceeding 

pursuant to West Virginia Code§ 60A-7-701 et seq. 

On December 4, 2009, said civil forfeiture petition was filed d Petitioner Rashiad 

Robinson was served with a copy of said petition. Subsequent to being seryed with said petition, 

Respondent did file timely file a pro se answer and later did file an amendet answer through trial 

counsel S. Andrew Arnold, Esq. Mter certain discovery had been had, the parties agreed to 

voluntarily waive their right to a bench trial and the same was held on Grober 18, 2010 in the 

Circuit Court of Berkeley County, West Virginia. 

At said October 18, 2010 bench trial, the Prosecuting Attorney of B rkeley County, West 

Virginia (hereinafter, State), did call the following witnesses: Chief Kevin iller, Sergeant Scott 

Dillon, Corporal Brian Bean, Patrolman Derrick English, and Corporal An y Evans. 

On October 22, 2010, an Order granting the relief filed in the State' petition was granted 

and the State did forfeit the amount of $3,960 in U.S. Currency and the 2005 Audi A8 

automobile. Said $3,%0 in U.S. Currency was obtained from the sea~h of certain ATM 

machines in the Berkeley County area. I 

Mter being retained, Appellate Counsel immediately filed a Noticf of Appearance and 

Notice of Intent to Appeal on January 24, 2011. 

It is from the October 22, 2010 Order Denying Petition for Writ 0 Habeas Corpus that 

Petitioner respectfully appeals. 
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SU~YOFTHEARGUMENT 

At the October 18, 2010 hearing, absolutely no direct evidence was fffered which 

proved that the seized property was subject to forfeiture pursuant to the pro isions of 

West Virginia Code § 60A-7-701 et seq. At the hearing, the State presente no direct 

evidence linking said currency or the automobile in question to the manufa ture, 

distribution, dispensing or possession of controlled substances. See West V~ginia Code 

§ 60A-7-703(1)(2)(3). 

As such, it the argument of Petitioner Rashiad Robinson that the Cirfuit Court of 

Berkeley County committed reversible error when it did seize the amount ot $3,960 in 

U.s. Currency and a 2005 Andi A8 VIN#WAUMIA4E95Noo9079 owned ~Utright by 

Petitioner Rashiad Robinson. 
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STATEMENT REGARDING ORAL ARGUMENT AND D CISION 

I. Petitioner Rashiad Robinson affirmatively states that the issues raised in the 

instant petition are issues that have been authoritatively deci ed and oral 

argument is not necessary unless the Court determines that othe issues raised 

upon the record should be addressed. If the Court determines that oral argument 

is necessary, argument should be held pursuant to Rule 19 of the est Virginia 

Revised Rules of Appellate Procedure argument and disposition by memorandum 

decision. 
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ARGUMENT 

1. THE CIRCUIT COURT COMMITTED REVERSIBLE ER 
FINDING THAT THE AMOUNT OF $3,960 AND A 2005 DDI A8 
VIN#WAUMIA4E95N009079 WAS SUBJECT TO FO ITURE 
PURSUANT TO WEST VIRGINIA CODE § 60A-7-701 E SEQ. 

It was error for the Circuit Court of Berkeley County, West Virginia: to find that 

the amount of $3,960 and the 2005 Audi A8 automobile to subject to forfei re pursuant 

to West Virginia Code § 60A-7-701 et seq. 

In order for currency to be forfeited, said currency must be in used 

in violation of West Virginia Code § 60A-7-701 et seq. for use in the manu acture, distribution, 

dispensing or possession of a controlled substance. West Virginia Code § 6 A-7-701(7). 

Likewise, a vehicle must only be forfeited when said vehicle has been used' any matter to 

facilitate the "transportation, sale receipt, possession or concealment of pro erty described in 

subdivision (1), (2) or (3)." West Virginia Code § 60A-7-701(5). Before s id property can be 

forfeited, a hearing must be held upon the claims contained within the poss ssion and the State 

"shall have the burden of proving by a preponderance of the evidence that t e seized property is 

subject to forfeiture. West Virginia Code § 60A-7-707(e). 

In this case, the State clearly did not meet its burden in proving that he currency or 

automobile in question was even remotely linked to the possession or distri ution of any 

controlled substances. At trial, the State primarily relied on hearsay testimo y and alleged drug 

transactions that did not directly involve Petitioner. In short, the State cann t be allowed to seize 

property without meeting the proper evidentiary standards and certainly ca ot forfeit said 

property without the proper causal nexus. 
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At the October 18,2010 bearing, the State's first was Chief Kevin ler of the 

Martinsburg City Police Department. Tr. October 18, 2010 Hearing, Pg. 5. Chief Miller 

testified that he executed a search warrant on September 6, 2007 on a prop rty wherein an 

individual by the name of Jackie Goodman had been selling narcotics. Tr. ctober 18,2010 

Hearing, Pg. 6. Chief Miller then testified that they had witnessed petititer "flushing" 

something down the toilet on said date. Id. Chief Miller further testified thrt $2,400.00 was 

taken on said day from the residence and the same was forfeited in a prior ~oceeding. Id. at Pg. 

6-7. Although trial counsel objected to the relevance of said testimony, the Itrial court allowed 

said testimony to continue. Id. at Pg. 9. Lastly, Chief Miller testified that s arch warrants were 

obtained to search certain Automatic Teller Machines (ATM) lawfully own d by Petitioner in 

order to seize money that the State believed was obtained from the sale of c ntrolled substances 

and being laundered through said ATMs but offered absolutely no proof w tsoever that the 

monies in said ATMs were obtained through ill gotten means. Id. at Pg. 10- 3. 

The next witness to testify was First Sergeant Scott Dillon. Tr. Oct4ber 18, 2010 

Hearing, Pg. 14. Sergeant Dillon first testified to a controlled buy that invo~ved Jackie Goodman 

in August, 2007 and did not link said buy to Petitioner. !d. at Pg. 15. 

reiterated that 2009 search warrants had been obtained to search certain AT s in the Berkeley 

County area after a "confidential informant" had informed the police that P titioner owned and 

operated ATM machines in the area and that said machines were used to "st re drug money and 

drugs." !d. at Pg. 16. However, said confidential informant did not testify at the hearing and 

the State offered no other basis to corroborate the seizure of the funds ($3,9 0.00) obtained from 

the search of said A TMs .. " Id. at Pg. 17. 
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The next witness to testify was Detective Derrick English. Tr. Octo er 18,2010 

Hearing, Pg.18. Detective English claimed that Petitioner had been part 0 a controlled buy 

wherein he sold "one ounce of crack cocaine". [d. at Pg. 20. However, sai officer did not give 

the time or date that said event occurred and offered no other details. [d. at Pg. 17-20. Lastly, 

Detective English claimed that an unnamed confidential informant had see the 2005 Audi being 

used to deliver controlled substances but admitted he had not personally ob erved the same. [d. 

atPg.23. 

The next witness to testify was Corporal Brian Bean. Tr. October 1 ,2010 Hearing, Pg. 

25. Corporal Bean's testimony was cumulative in nature and was mostly li ited to the execution 

of the 2009 search warrant on the ATM machines but did not offer any evi ence to prove that 

any money found in said ATMs were obtained through Petitioner's alleged istribution or 

possession of controlled substances. [d. at Pg. 26-27. Corporal Bean did estify that a 

controlled buy had occurred wherein the Police Task Force did give an und rcover operative the 

amount of $1,800.00 to buy crack cocaine and that the same was used to bu said crack cocaine 

at a trailer in Berkeley County. [d. at Pg. 27. However, Corporal Bean did admit that he had no 

direct proof that the task force's $1,800.00 was used to buy crack cocaine om Petitioner as it 

was not found on his person and he did not witness the transaction. Id. at P . 27-28. Further, 

said witness testified that other persons besides Petitioner Rashiad Robinso were at the house 

when said transaction allegedly occurred. Id. at Pg. 28. 

The last witness to testify was Officer Andrew Evans. Tr. October 1 ,2010 Hearing, Pg. 

29. Officer Andrew Evans' testimony was limited to the fact that an unn ed confidential 

informant had said Petitioner had used the 2005 Audi automobile at issue t transport "narcotics" 

from New York to West Virginia. Id. at Pg. 31. On cross examination, sai officer admitted 
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that when he searched the 2005 Audi prior to seizure that he found no drug in said automobile 

and no cash in the same. Id. at Pg. 34. 

In its closing, the State wrongfully argued that the Petitioner was a rug dealer and that 

his money and car should be taken by the State. The Petitioner argued that he State had 

presented nothing more than speculation and conjecture and that no "speci cs", "dates", or 

"witnesses" had been presented to prove that the $3,960.00 seized or the 20 5 Audi had been 

used in the distribution or possession of controlled substances. Appellate C unsel respectfully 

contends that the same is absolutely the case on appeal. 

By simply reviewing the record in this case, it is clear that the State id not meet its 

burden of proving that the money or automobile seized in this case should e subject to forfeiture 

pursuant to West Virginia Code § 60A-7-701 et seq. Upon information an belief, Petitioner 

Rashiad Robinson is not facing any pending criminal charges. All of the te timony set forth at 

the October 22,2010 hearing was second hand hearsay regarding the $3,96 .00 seized and the 

2005 Audi. Absolutely none of the alleged confidential informants who ha alleged that 

Petitioner was laundering money in the ATM machines or using the 2005 di to distribute and 

transport controlled substances testified at the hearing. At most, the officer testified that they 

had interviewed certain witnesses that alleged these actions but gave no spe ifics, dates, or 

evidence corroborating the same. 

The trial court intentionally chose not to require that any of the conf dential informants 

testify at the hearing and, as such, was deprived of the opportunity to weigh their credibility. It 

is well known that persons working as confidential informants usually harb r the ulterior motive 

of helping themselves out of trouble by implicating others. In this case, the fficers reiterated 
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these statements without putting on any further proof of corroboration and fetitioner, s property 

was improperly confiscated. 

Counsel respectfully notes that the State should be able to seize pro erty pursuant to a 

criminal conviction or by proof by preponderance of the evidence that said roperty was in 

violation of West Virginia Code§ 60A-7-701 et seq. However, before the S ate can be allowed 

to flex its muscle and seize property from an individual, they must at least b~ required to meet 

the preponderance of the evidence standard of proof and not simply seize cJrs and money from 

individuals without at least some scintilla of evidence that said cars and mo ey were being used 

to distribute or possess controlled substances. To approve this seizure and orfeiture would be 

to deprive Petitioner of his constitutional rights to due process. 

As quoted throughout this petition, it is clear that the State had no:actual evidence that 

the property seized was used for purposes of distribution or possession of c ntrolled substances. 

As such, the practice of allowing property to be taken by speculation and co jecture must cease. 

Although the preponderance of the evidence standard is not as high as the c· ina! beyond a 

reasonable doubt standard, it is a legal standard nonetheless that requires th t the State meet its 

proper evidentiary burden before property is seized and forefeited pursuant 0 West Virginia 

Code§ 60A-7-701 et seq. 
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CONCLUSION 

Based upon the foregoing, Petitioner Rashiad Robinson respect lly requests that this 

Honorable Court grant him the relief sought in this Petition for Appeal and that the Court's 

October 22,2010 ruling be immediately reversed and his property be retu ed to him. 

Chris top . Prezioso, Esq. #9384 
Luttrell & Prezioso, PLLC 
206. w. Burke Street 
Martinsburg, WV 25401 
(304) 267-3050 
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Respectfully submitt d, 
Rashiad Robinson, 
By counsel, 
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I, Christopher J. Prezioso, counsel for Petitioner did serve a copy of the instant 

Petition for Appeal to the following persons at the following address by ha d delivery, on 
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Martinsburg, WV 25401 
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