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IN THE SUPREME COURT OF APPEALS OF WEST VIRG~IA 

JOE J. WHITE, JR. 

Petitioner, 

No.: 11-0171 

JOE MILLER, COMMISSIONER; 
WEST VIRGINIA DIVISION OF MOTOR 
VEHICLES, 

Respondent. 

PETITIONER'S REPLY BRIEF 

I. INTRODUCTION 

Comes now the Petitioner, Joe J. White Jr., by counsel, Carter Zerbe and David Pence, 

and files this Petitioner's Reply Brief in response to Respondent's Brief 

II. FACTS 

1. At the time of this incident, Dr. White was 51 years old and had worked as a physician 

for over 20 years. (Transcript (hereafter "TR") 50) The day of his arrest, Dr. ~hite had worked 

from 8:00 am. until 6:00 p.m. at his office located in CAMC hospital. (fr. 50,153) 

2. A vehicle operated by Dr. White was stopped at a sobriety eheckP01nt located on the 

900 Block of MacCorkle Avenue in Charleston, West Virginia at approximately 8:22 p.m. on 

July 6, 2007. (Tr. 10) He was not speeding, weaving or driving erratically. CTrf 39) Officer 

Lightner (Herei~after Ofe. Lightner) of the Charleston Police Department acter as the arresting 

officer that evenmg. . 

3. Officer Lightner filed a Statement of Arresting Officer with the Weit Virginia 



Division of Motor Vehicles (DMV) based on the arrest of Dr. White for first offense driving 

under the influence of alcohol on July 6, 2007. Dr. White requested an admini~trative hearing 

and informed the Commissioner in writing that he intended to challenge the lefality of the 

checkpoint utilized in this case. A hearing was conducted at the Kanawha Citi DMV on April 

23,2008. I 

4. Ofc. Lightner initially approached Dr. White. (Tr. 26) Upon speaki~g with Dr. White, 

Ofc. Lightner tes~ified that he observed the odor of an alcoholic beverage ema ating from Dr. 

White's vehicle. It was not a strong or even moderate smell. (Tr. 26) 

5. Dr. White had no difficulty handing over his license and registratio . (Tr. 62) 

6. Dr. White informed Officer Lightner that he consumed the equivalebt offour(4) 

twel ve (12) ounce servings of light beer earlier that evening. (T r. 26, 54) The ~er was 

consumed over a period of 1.5 hours. (Tr. 54) I 

7. Dr. White weighed approximately 180 pounds at that time. (Tr. 50) Pursuant to W.Va. 

Code §60-6-24, an individual who consumes 4 servings of alcohol over a peri d of 1.5 hours will 

not be intoxicated. 

8. Dr. White has balance problems because one leg is shorter than the other. (Tr. 51) 

Medical records completed by his treating physician was submitted at the hea ing describing his 

inj ury. (T r. 51) He also suffers from anxiety and slight tremors when SUbject~d to stressful 

situations. (Tr. 57) I 

9. Dr. White was normal standing on the roadside. (Tr. 39) Other th~ a slight limp, 

there was no evidence that his walking was abnormal. I 

10. Ofc. Lightner administered three standardized field sobriety tests fhat evening, the 
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Horizontal Gaze Nystagmus Test (HGN), the Walk and Turn Test (WAT) andlthe One Leg Stand 

(OLS). I 

11. With regard to the HGN test, Ofc. Lightner failed to establish that re checked to 

ensure Dr. White's eyes tracked equally and that his pupils were equal which, rccording to the 

National Highway Traffic and Safety Administration (NHTSA), is a necessa1 prerequisite to 

administering the test. He also failed to establish that he had administered th test pursuant to 

NHTSA requirements. In addition, he failed to establish the scientific reli~bi ity of that test. (Tr. 

44) Dr. White provided testimony as to other causes of nystagmus, such as ca feine, neurologic 

conditions, congenital conditions, physical motions, fatigue, circadium rhyth s, strobe lights and 

other natural causes of nystagmus that are not from alcohol. (Tr. 59) Strobe Ii hts were present in 

Dr. White's eyes that evening and he was fatigued (Tr. 59), having worked te (10) straight hours 

that day. 

I 

12. On the W ATtest, Ofc. Lightner failed to establish what eXPlanatifn or demonstration 

he provided to Dr. White, or how he had administered the test. He also failedl to establish 

compliance with the NHTSA. Because one of Dr. White's legs is shorter tha the other, his 

balance and gait is diminished to the extent that he could not perform this tes under normal 

conditions. (Tr. 31). He is also fifty-one years old, and established that as he has aged, his 

balance and coordination has greatly diminished. (Tr. 61-62). I 

13. On the OLS test, Ofc. Lightner failed to establish what eXPlanati~n or demonstration 

he provided to Dr. White that evening. He also failed to establish complianc~ with the NHTSA 

Guidelines. Dr. White testified that his balance and gait deficiencies would Jrevent him from 

perfomling that test regardless of alcohol consumption. I 
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14. Affirmative uncontradicted evidence established that the field sobri ty "tests" were 

not administered properly, that the administration of these exercises deviated sutstantially from 

NHTSA requirements and thus, the results of these maneuvers were not valid. 

15. A preliminary breath test (PBT) was administered to Dr. White that fvening. The 

Commissioner admitted the results of that test into evidence despite testimony ~y the arresting 

officer that he only observed Dr. White for eleven minutes prior to that test in vlolation of 

applicable Depart~entofHea~th requirements. (Tr. 46-47) I 

16. Dr. White was honest, forthright and cooperative. (Tr. 37, 57) 

17. Although police vehicles present at the checkpoint had video recor ing devices 

attached, those devices were not activated. (Tr. 36) I 

18. Dr. White was administered a secondary c hemi cal test of the breathi The res ult of 

that test established that his BAC was .076, below the legal limit. (Tr. 30) I 

19. After his arrest, Officer Lightner interviewed Dr. White. Dr. Whitel informed 

Lightner that he was not under the influence. He also informed the officer Of+ balance 

deficiencies. I 

20. Sergeant Shawn Williams (Hereinafter Sgt. Williams) of the Charl ston Police 

Department acted as supervisor for the sobriety checkpoint that evening. (Tr. 11) Sgt. Williams 

and Ofc. Lightner refused to provide counsel for Petitioner with a copy of the edetermined 

guidelines regarding the checkpoint at the administrative hearing. (Tr. 15) Instrad, only a one­

page checklist of talking notes was provided to Petitioner's counsel. (Tr. 16) gespite numerous 

requests, the writte~ policy, procedures and guidelines for the checkpoint werelnot admitted into 

evidence because of the State's objections. (Tr. 23,24) Thus, Dr. White was pfevented from 
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I 
impeaching Sgt. Williams' testimony and establishing that his testimony deviatrd from the 

guidelines. Sgt. Williams testified that he examined statistical evidence regardirg the location of 

the checkpoint, however, he failed to bring a copy of that-documentation to the learing. (Tr. 17) 

No sign, publication or other media existed to advise drivers of an alternative rlute. (Tr.20-21) 

III. ARGUMENT 

A. THE FAILURE OF THE STATE TO SHOW THAT THE DUI CHEC POINT WAS 
CONSTITUTIONALLY VALID. 

The Commissioner fails to address the main thrust of Dr. White's argu ent on this issue. . . t 
Assuming arguendo that the Commissioner is correct in asserting that Officer illiams' 

testimony covered all the important requirements that must be established for predetermined 

operational guidelines to pass constitutional muster---and, as pointed out in Dr.1 White's petition, 

this was, in fact, not the case--other than fearing or recognizing that the actual fUidelines would 

impeach or discredit his testimony, what possible reason would Officer Williats have for 

refusing to allow White's attorney to examine the guidelines and then Objectint to their 

admission into evidence. Moreover, if the Commissioner provided Dr. White jith a fair and 

impartial hearing, why did the Commissioner uphold Officer Williams' objecti n and refuse to 

have the document admitted. The best evidence of the predetermined guidelin s are the 

predetermined guidelines; not what the officer says they are. The failure ofth Commissioner to 

explain his actions or to explain why Officer Williams' testimony is rendered ot credible by his 

behavior is conclusive proof that the Commissioner has no answer to Dr. Whit' argument. 
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B. THE FAILURE OF THE STATE TO ESTABLISH THAT DR. WHITE" ARREST WAS 
PREDICA TED UPON PROBABLE CAUSE OR THAT THE REVOCA ION OF HIS 

LICENSE WAS ESTABLISHED BY PREPONDERANCE OF EVI bENCE . 

. 1. Failure Of The Officer To Establish That He Administered The Field Sobri tv Tests Properlv. 

In an attempt to convince this court that Dr. White's arrest was predica~ed upon probable 

cause and that the state had proven its case by a preponderance of evidence, R1spondent's Brief, 

Section II, is titled: "THE FIELD SOBRIETY TESTS WERE PROPERL~ 
ADMINISTERED TO THE PETITIONER." However, Respondent's arg ment is devoid of 

any evidence to establish that these tests were, in fact, administered or scored roperly pursuant 

to the officer's training, NHTSA requirements, or any other standards. There is nothing in this 

section of the Commissioner's brief, or any other section for that matter, to su port his bold face 

asserti~n that these tests were properly administered. The Commissioner merJlY repeats the 

officer's testimony regarding the results of the tests, not how they were adminttered. The 

officer's testimony also omits any evidence as to how he was trained to administer these 

exercises, nor does he establish that the way he administered them correspondld to the 

requirements of The National Highway Traffic and Safety Administration. O\JkTSA). 

As to underscore their importance, the Commissioner repeatedly emph sizes that the 

officer "explained and demonstrated" the field sobriety maneuvers to Dr. Whi e. (Comm'r., Br, 

at 5,6). Ifit is so important for the officer to explain and demonstrate these t sts,how he 

explained and demonstrated these tests is critical to their validity. That expla ation is absent. 

The Commissioner's pen ultimate assertion is as follows: "Field sobri ty tests are 

standardized, systematic and easy to score .... " (Comm'r. Br., at 7). This st tement is, in effect, 

an admission by the Commissioner that to be valid, the tests have to be administered properly. If 

6 
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these tests are standardized, if every officer in the state is trained to administerJd these tests the 

same way, and if, as previously disclosed, NHTSA states the results are not val~d if not 

administered and scored properly, then the importance of establishing eVidencel showing that they 

were administered and scored properly is vital to the validity of the results. Th logic of this 

conclusion is unassailable. Indeed, the failure of the Commissioner to rebut or even address Dr. 

White's argument, despite informing this court in bold print that he was going 0 do so, 

establishes that he has no answer to Dr. White's argument. The argument he.d~es make is 

sophistry. I 

Ultimately, the Respondent's argument is reduced to asking this court t~ take pity on the 

officer because the, "officers appear pro se 1 at administrative hearings without Ithe benefits of 

counsel to guide them through direct examination." (Comm'r. 13r., at 7) ThiSlargument is a 

canard. The hearing examiners more than adequately represent the officers in+rest. In fact, 

under the system in place prior to the recent change, the hearings were so bias1d in favor of the 

officer that it was virtually impossible for drivers to get a: fair hearing. Moreo er, the 

Commissioner's own assertion that these tests are "easy" to administer and sc re belies his 

assertion that the officers would be unduly burdened by having to establish th se test were 

administered and scored properly. Indeed, the Commissioner has gratuitously ISUPPlied the 

officer with the proper instructions by printing them on the Statement of Arrefing Officer (DUI 

Information Form). He allows officers to review and testify from these forms lat the hearing. 

One can hardly imagine how it could be any easier for officers to present this tVidence. 

I 

lOf course, officers no longer appear pro se, as the Attorney General 'sl Office now 
represents the Commissioner and vigorously and effectively represent their in~erests. 

.71 
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It finally must be emphasized that the Circuit Courts ofthe state have rereatedlY rejected 

the Commissioner's contention that proper administration ofthese tests is irrelerant to the 

validity of the results. In Bias v. Cline, C. A.# 94-AA-207, a decision that wasldecided by Judge 

McQueen and then affirmed by Judge Bloom, the Kanawha County Circuit co~rt held that the 

arresting officer lacked probable cause for the arrest because he had not admini~tered the field 

sobriety tests properly. Bias, at 30, 31. Thus, the court dismissed the revocatio~ of Respondent's 

driver's license. (Copies ofthe two Bias decisions are included herein as petiti~ner's Exhibits AI 

I 

In In re: Faykus, Civil Action #97-AP-75-H (March 3,1998), the Circu t Court of 

Raleigh County addressed the issue of the administering of field sobriety tests i connection with 

a driver's license revocation hearing: I 

"The Barker decision, (State v. Barker, 179 W. Va. 194, 366 S. p. 2d 642 
[W. Va. 1988]), states that an officer cannot use the horizontal gaze 
nystagmus test to estimate a blood alcohol level. On the other h d, that 
case clearly acknowledges that once an officer has shown that h has been 
trained and that he has appropriately administered the test, it is dmissible 
as evidence that the driver was driving under the influence of al ohol. 
Clearly a prerequisite, however, is an explanation by the Comm ssioner as 
to why she believes the test is appropriate, reliable and admissi Ie in a 
particular case. Blanket recognition of field sobriety tests is not 
appropriate. The administration of field sobriety tests is subject to review 
at any time they are offered as evidence of intoxication and reli d upon to 
support the administrative revocation of a license." I 

(Emphasis supplied). (A copy of Faykus is included in the Appendix at Petitioner's 

Exhibit "B.") . 

While Judge Spaulding in Spurlock v. State o/West Virginia, Civil Action No. 04-C-373, 

did not go as far as the Bias or Faykus courts, he, nevertheless, held that the s+te is obligated to 
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establish that there was at least "substantial compliance with NHTSA gUidelinl which means 

that the arrestee was properly instructed." Spurlock, at 11. (A copy of spur/ocr is included in 

the Appendix as Petitioner's Exhibit "C.") . I 

In Little v. The Commissioner of the Department of Motor Vehicles, C. ~. # 06-AA-94 

(2007), Judge Berger reversed Little's driver's license revocation because the tresting officer 

failed to establish that he had been trained to administer and score the' results of field sob~iety 

tests and because at least one of the tests was not administered properly. (A c()by of Little is 

included in the Appendix as Exhibit Petitioner's"D."). I 
In Eagle v. The Wesl Virginia Deparlment of Motor Vehicles, el. ai, C. ~. # 99-AA-III 

(2005), Judge Paul Zakaib reversed the revocation of the driver's driver's lice1se because, "[t]he 

officer failed to show that the field sobriety tests were administered pursuant t the officer's 

training and requirements or that he properly instructed [the driver]. .. how to erform each test." 

(Eagle, at pg. 9). (A copy of Eagle is included in the Appendix as Exhibit Pet tioner's"E.") 

Courts in other jurisdictions concur. Because the results of field sobri ty exercises are so 

closely tied to proper procedures and scoring, nearly unanimously, courts hav1 determined that 

their admissibility is dependent on the arresting officer demonstrating that he tas appropriately 

trained and experienced, and that he administered and scored these exercises ~rOperlY. In State v. 

Nishi, 852 P. 2d 476 (Hawaii 1993), the arresting officer had the defendant pefform three 

separate field sobriety tests, i.e., "(1) 'hee I-to-toe' test; (2) 'leg-raised' test ani (3) 'circle back' 

test." The officer testified that the defendant had failed the heel-to-toe test befause he "didn't 

touch heel-to-toe for all nine steps" and 'appeared unsteady when he did the tist" .. " Jd. 

Finally, the officer testified that defendant "bobbed back and forth and flutter1d his eyelids" 

9 



when performing the arch back test. Id. 

The Court noted that the Hawaii Supreme Court had previously observ+ quoting from I 

Am. J. Crim. L. 96 (1967), that: "[f]ield sobriety tests are designed and administered to avoid the 

shortcoming of casual observations." Thus, the Court determined that the trial Jourt erred in 

admitting the officer's testimony about defendant's failure to pass the three fiel1 sobriety tests, 

because the State failed to establi~h that the arresting officer followed the corre1t Hawaii Police 

Department's "field sO,briety testing procedures." Id., at 480. I 

Similarly, in Hawkins v. Georgia, 223 Ga. A pp. 344, 476 S. E. 2d 803, r 12 (Ga. 1996), 

the court held that FST's, "must be administered properly under law enforcemert guidelines." 

Recently, the Georgia court explained that Hawkins stood for the principle that ~t is the state's 

burden to' show that the tests were administered pursuant "to law enforcement 'uidelines." State 

v. Tousley, 271 Ga. App. 874,611 S. E. 2d 139 (2005). I 

In Smith v. State ex ref. Wyoming Department o/Transportation, lIP. 31d 931 (Wyo. 

2000), the Supreme Court of Wyoming stated: I 

"In the criminal context, a significant number of courts have hell that the 
admission of field sobriety tests, including the horizontal gaze n~stagmus 
test, is appropriate, as long as proper foundation as to the technitues used 
and the officer's training, experience, and ability to administer t e test has 
been laid." 

Id. at 935. 

Thus, in connection with an administrative license hearing, they concluded, "ttat ifthe evidence 

establishes the tests were properly administered by a qualified person, the foun~ation is sufficient 

for admission ... " Id. With respect to probable cause, the court stated that, 

"For the purpose of establishing probable cause, a law enforcelent officer 

10 I 



may testify to the results of field sobriety tests (including the horirontal 
gaze nystagmus test) if it is shown that the officer had been adeqtlately 
trained in the administration and assessment of these field sobriety tests, 
and he conducted them in substantial accordance with that traininr'" 

ld. (Emphasis supplied). . 
I 

In State v. Nishi, supra, the court stated: l! 

"Here, Officer Barroga did not merely testify that based on his pe ception 
of Defendant's lack.of coordination he was of the opinion that Djfendant 
was intoxicated. Rather, the officer's opinion testimony was that! 
Defendant failed to pass the "heel-to-toe," "leg raised," and "arcH, back" 
tests that Defendant had undertaken to perform. A normal persort may not 
necessarily form such an opinion ifhe or she had not been taught I to grade 
the performance of the three field sobriety tests. In other words, this was a 
situation where foundational evidence as to Officer Barroga's kn~.· wI edge 
ofHPD's field sobriety testing procedures was necessary. The rdcord 
disclosed no foundational evidence in this regard." 

ld. at 523. 

The Supreme Court of Ohio, State v. Homan, 732 N. E. 2d 952 (Ohio S'ICt. 2000), 

relying heavily on the warning in the NHTSA manual indicating that the validitr of the test 

results were compromised ifnot administered properly, the court held that field!sobriety 

exercises could not be used to establish probable cause to arrest a driver for driJing under the 
, . 

influence when they were not administered in strict compliance with the stand1dized procedures. 

In so holding, it noted that, "[ w]hen field sobriety testing is conducted in a manner that departs 

from established methods and procedures, the results are inherently unreliable.'j ld., at 955.) 

"The small margins of error that characterize field sobriety tests," the court sait " make strict2 

compliance critical." ld., at 956. 

2 After the Homan decision was published, the Ohio legislation passed ~ law specifying 
that substantial compliance with the NHTSA standards was all that was necess*ry. 
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More recently the Missouri Supreme Court upheld a lower courts dete+inatiOn that since 

the field sobriety tests were improperly administered, the results were inadmis~ible. York v. 

Director ojRevenue, 186 S.W. 3d 267 (2006). See also, State ojHawaii v. Adl~ Truth Kehdy, 

2009 Hawaii App. LEXIS 422. I 

The above considerations apply with even more force to the HGN test. I Recently, the 

Supreme Cou~ of Illinois in People v. McKown, 236 Ill. 2d 278, 924 N.E.2d 9~1 (2010) 

determined that results of HGN testing may be admitted when performed acCOfding toNHTSA 

standards by a properly trained officer, but only for the purpose of showing th1t the suspect has 

likely consumed alcohol and may be impaired. More recently in State v. Ingr~, 238 Ore. App. 

720,243 P.3d 488 (2010), the Oregon Court of Appeals reversed the driver's onviction because 

video evidence demonstrated the HGN was not administered in compliance w'th the officer's 

training and the field sobriety test manual. In State v. Blackwell, 408 Md. 677 971 A. 2d 296 

(2009), the Maryland Supreme Court held that since an officer's testimony ab ut HGN results 

relied upon special training about the administration and scoring of the test, it as reversible 

error to admit its results without expert testimony and a showing that it was a ministered 

properly. In a follow up to Homan, supra, the Supreme Court of Ohio in The tate ojOhio v. 

Boczar, 113 Ohio St. 3d 148; 2007 Ohio 1251; 863 N. E. 2d 155; (2007) held that while expert 

testimony was not required, the results of the HGN could not be admitted unl ss a proper 

foundation was laid showing the officer's "training and ability to administer t e test and ... the 

actual technique used by the officer in administering the test." 862 N. E. 2d a 160. See also, 

Hawaiiv. Ito, 90 Haw. 225,978 P. 2d 191 (Haw. App. 1999); Schultz v. State 106 Md. App. 

145,664 A. 2d 60 (MD. 1995); Young v. City ojBrookhaven, 693 So. 2d 135 (Miss. 1997); 
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State v. Superior Court, 718 P. 2d 171 (Ariz. 1986); State v. Cissne, 865 P. 2d 164 (Wash. 1994); 

Sides v. State, 574 So. 2d 856 (Ala. 1990); Dresselle v. State, 596 So. 2d 602 (Ala. 1991); State 

v. Meador, 674 So. 2d. 826 (Fla. App. 4th Dist. 1996); Emerson v. State, 880 s.lw. 2d 759 (Tex. 

Crim. App. 1994); State v. Breitung, 623 So. 2d 23, 25 (La. Ct. App. 1993); pJple v. Berger, 

277 Mich. App. 213, 217-18,551 N. W. 2d 421, 424 (1996). 

Without any authority in support of his contention, with logic and com Jon sense against 

him, and in light of his failure to counter Dr. White's argument, the Commissidll:er's position is 

untenable, and must be rejected. I 

Aside from the proper administration of the tests, the Respondent tries ~o diminish the 

significance of the discrepancy in the length of Dr. White's legs by emphasizin~ that prior to the 

administration of the tests, Dr. White informed the arresting officer that he was not aware of any 

medical condition that would interfere with his performance. However, as explained in Dr. 

White's petition for appeal, the discrepancy in the length of his legs is a lifelon~ condition. It's a 

normal part of his existence. It's a condition that has become such a natural p~~ of his body 

structure that he pays it no attention. He reasonably does not consider it a medlcal condition. In 

his daily functioning it has such a diminimus impact on his coordination that he pays it no heed. 

Having never performed field sobriety tests before and not knowing what they ~ntailed, he had 

no reason to anticipate his leg discrepancy would affect his ability to perform these maneuvers. 

Once he realized it had, he informed the officer. NHTSA' s own studies have Jstablished the 

unreliabilty of the tests for individuals with leg problems. Common sense tells us that 

individuals whose center of gravity is off kilter would have problems. The cobmissioner seems 

to think that the mere fact that Dr. White did not disclose his condition to the officer prior to 

. I 
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taking the tests is enough to discount its significance. In other words, it doesn't Imake any 

difference if, in fact, as disclosed by NHTSA, that leg problems make it difficulJ for individuals 

to perform the tests adequately, if the driver doesn't anticipate that it will, the C mmissioner can 

ignore its impact. What kind of logic is that? 

Recognizing the weakness in his position, the Commissioner argues, alt rnatively, that 

with respect to the walk-and-turn test, White's unbalance would not have cause him to start too 

soon, raise his arms for ~alance or take the incorrect number of steps. "The onl criteria which 

may have been caused by his limp are missing heel-to-toe and stepping off the 1 ne." (Comm'r. 

Br., at 11) The Commissioner's assertion is without merit. First of all, White's kewed center of 

gravity would, of course, have caused him to raise his arms to maintain his bala ceo To prevent 

falling, individuals naturally raise their arms to steady themselves or to cushion the fall should 

that happen. Thus, Dr. White would have been left with two negative scores wrCh, pursuant to 

NHTSA, would have been a borderline "failure." Thus, again the commissioir's argument 

underscores the importance of proper administration. Ifthe arresting officer hat failed to instruct 

White not to start before the instructions were finished and lor failed to tell himl how many steps 

he was supposed to take or told him the wrong number, then Dr. White ShOUldl't have received 

negative scores for these "errors." As Dr. White would have passed this test ifre had only 

received one negative score, proper instructions are critical to the validity Ofth~ results. 

2. Commissioner's Preponderance Of Evidence Argument I 

Ignoring the evidence that detracts from weight, the Commissioner ma~es the unadorned 

assertion that the admission of drinking, odor of alcohol, unsteadiness upon ex~ting, Dr. White's 

performance on three field sobriety exercises and the results of the preliminary Ibreath test 
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establish sufficient evidence to revoke Dr. White's driver's license under the sd dard enunciated 

in Albrecht v. State, 173 W. Va. 268, 314 S. E. 23 859, (1984). There is no que tion that 

Albrecht applies a very generous standard for proving driving under the influen e. However, if 

that decision is construed as the Commissioner asks this court to do, a driver cotld never 

demonstrate that the evidence relied upon by the Commissioner to revoke his diver's license 

was unreliable or incompetent. The Commissioner wants the court to segregate the evidence in 

favor of the state and to ignore Justice Frankfurter's admonition in Universal C m,era Corp. v. 

National Labor Relations Board, 340 U. S. 474,71 S. Ct. 456 (1951), that eVidtnce favorable to 

one party cannot be viewed in isolation. The driver's burden is hard enough as t is: How do you 

prove a negative? Thus, since symptoms of intoxication mirrors a variety of ot er causes, it is 

vital that the weight of countervailing evidence be considered and evaluated. parently 

recognizing the weakness of the evidence he relied upon, the Commissioner tri s to gild the lily 

by including the PBT results as part of the preponderance of evidence proving i~toxication. Even 

disregarding the fact that the PBT was not administered pursuant to regulatory equirements, the 

law as the Commissioner wells knows, does not permit PBT results to be used s evidence of 

intoxication. Moreover, in relying so heavily on the Albrecht decision, the Co missioner would 

have this court ignore the cases after Albrecht such as Muscatel! and its progen'es which 

emphasize that the Commissioner cannot take such a myopic view of the evidere that the driver 

is depnved of an unbiased deCISIon. I 

Respondent tries to distinguish Muscatell from the situation herein by +erting that in 

Muscatell, unlike here, the officer's own testimony was conflicting. That is a istinction without 

a difference. How the fact that the Commissioner arbitrarily and capriciously :6 vored the 
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testimony ofthe officer over Dr. White's testimony, and ignored contrary evide ce that favored 

Dr. White is just as invidious, if not more so, than the conflict in Muscatell. 

. Finally, in light of the above, it is worth repeating that: 

1. 

2. 

3. 

4. 

. 5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

There was no improper, erratic, or illegal driving; 
the primary concern in the driving under the 
influence prohibition. 

Dr. White's b.lood alcohol level was below the legallimi . 

Hi~ walking and standing were normal. 

When he assumed an abnormal position, i.e., left leg 
immediately in front of the right, his standing was still 
normal. 

He was cooperative, honest, and forthright. 

His speech was normal. 

His eyes were not bloodshot or red. 

He was alert and oriented. 

He had no problems handling documents and giving ther 
to the officer. 

The smell of alcohol on his breath, a poor indication of
r intoxication, in any event, was neither strong, distinct 0 

even moderate. 

He was 51 years of age and was stopped after he had 
worked 10 straight hours that day. 
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IV. CONCLUSION 

For the foregoing reasons and in light of the arbitrary and capricious 

Commissioner's treatment of the evidence, the decision revoking Dr. White's 

must be reversed. 

DAVID PENCE, ESQUIRE 
W. Va. State Bar #9983 
P. O. Box17 3667 
Charleston, WV 25336 
(304) 345-2728 

Respectfully submitted, 

JOE 1. WHITE, JR. 

By Counsel 
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These actions are presently before the Co.urt on appeal from three separat decisions of the 

Commissioner of the Division of Motor Vehicles. The petitioners are Scott Bias, onathan Hudnall 

and James Smith.1 In each instance, the Commissioner found that bec'ause the petitioners were 

operating motor vehicles, while intoxicated, their operators' licenses should e suspended in 

accordan'ce with the applicable orders issued by her office. 

In Mr. Bias's appeal, the Commissioner did not consider the results 0 the breath tests 

administered to the petitioner, finding that there was an inadequate foundation for admission of the 

test results. The Commissioner found that Mr. Bias was driving while intoxicate
l 

on the basis of 

other evidence, including the field sobriety tests administered by the arresting offi er at the time of 
, , 

his arrest. ' In Mr. Hudnall's case, the Commissioner held that the petitioner as driving while 

intoxicated, basing her decision on both the secondary chemical (breath) test an other evidence, 

I Mr. Hudnall's appeal was assigned Civil Action No. 96-AA-80 and Mr. Smith's appeal 
was assigned Civil Action No. 96-AA-81. 
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including the field sobriety tests. In Mr. Smith's case, the commissioner held that be failed to submit 

to the designatedsecondary test, which resulted in an automatic revocation of his operator'S license. 

On appeal, the petitioners contend that the Commissioner erred in revolci g their licenses on 

the basis of field sobriety tests. Specifically, they contend that the results of th field sobriety tests 

should not have been considered because, in each case, the arresting officer fa led to lay a proper 

foundation for his testimony respecting the field sobriety tests. They conten that the National 

Highway Traffic Sa!ety Administration has prescribed procedures for administerin field sobriety tests 

that are designed to ensure that the results are reliable. The petitioners contend that in the absence 

of evidence that the tests were administered in accordance with methods prescri ed by the NHTSA, 

the results of the tests are not reliable and may not be relied upon by the Commiss oner in finding that . 

. they were driying while intoxicated ... 

In 1984, the National Highway Traffic. Safety Administration published document entitled 

Improved Sobriety Testing.1 R. Erwin, Defense of Drunk DrivingC;ases, § 10.06 (3d ed .. 1999) 

. (hereinafter Etwin; §~. This publication .. has beenthe .. basisoffodnstruction 1 material in certain 

states, including West Virginia? Jd The N1ITSA test procedures were also desc bed in publications 

~ National Highway Traffic Safety Admin., U. S. Dept. of Tra~s.·, OT HS-0806512, 
Improved Sobriety Testing (1984). This document is reprinted in Erwin, §'1 .99[2]. 

'. . 

3 Commission~-Druilk Driving Prevention, State of W. Va., Improve Sobriety Testing: 
Gaze Nystagmus Test, Walk-turn Test, One-Leg Stand Test (Jan. 1984). E win, § 10.06, f. n. 
2. 
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published in 1992, specifically DWI Defection and Standardized Field Sabri ty Testing. Studett! 

Nfanual (NHTSA Student ivlanlta!) and Instructor's l'vfarmal. ~ [d. 

At the hearing involving Scott Bias, the petitioner presented the testimo y of Corporal rvm~a 

Holstein of the West Virginia State Police. Corporal Holstein testified that helprOYided training at 

the West Virginia State Police Academy in the proper method of administering field sobriety tests. 

He authenticated a document,entitled ItConcepts and Principles bfthe Standar~ized Field Sobriety 

Tests," which is used to train cadets and p~lice officer candidates -in the troper methods for 

administering field sobriety t~sts.s Exhibit 10. He also testified that the manu~l identifies the most 

reliable field tests used to determine whether an individual's blood alcohol content may be above 

.10%. According to the manual, the NHTSA detennined that three tests are reli~ble: 1) the walk and 

tum test, 2) th'e one;..le~standtest and 3) the horizontal gaze nystagmus test. rwin, § 10.05[3J. 

The manual indicates that, based· on tests conducted in the laborat ryunder controUed 

conditions and administered in accordance with the methods prescribed therein, t e walk and tum test . 

will allow a police o~cer to correctly classify a suspect's blood alcohol content as more than or less 

.. than.l 0% about 68% of the time. Exhibit 10, page VIII-8; National Highway T affie Safety Admin., 

U. S. Dept. of Trans., DOT HS-0806512, Improved Sobriety Testing, supra at . The one-leg stand 

test will result in proper classification about 66% of the time. Exhibit 10, pa e VIII-II; National 

4 NHTSA, Transportation Safety Inst., U S. Dept. of Transp., H 178 R6/92, DWI 
Detection and Standardized Field Sobriety Testing, Student Manual (prin ed June 1992), and 
NHTSA, Transportation Safety Inst., US. Dept. of Transp., HS 178 R6/92, IOWI Detection and 
Standardized Field Sobriety Testing. Instructor Manual. . 

S The manual identified by Corporal Holstein was identified by him as the "1990 
standards." It bears the notation "HS 178 R1I90," and appears to be the January 1990 version 
of NHTSA. Transportation Safety Inst.. U S. Dept. of Transp., HS 178 R6/92, DWl Detection 
and Standardized Field Sobriety Testing, Student Manual. 
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Highway Traffic SafelY Admin., U. S. Dept. of Trans., DOT HS-08065 12, Improved Sobriety . 

Testing, supra at 1. The horizontal gaze nystagmus test 'Nill result in proper claSSifi~ation about 77% 

of the time. Exhibit 101 page vm.S;National Highway Traffic Safety Admin., U. S Dept. of Trans:, 

DOT HS-OS06S12, Improved Sobriety Testing, supra at 1. When the results of he walk and tum 

test and the horizontal gaze nystagmus tests are considered together, they wi! result in proper 

classification. about 80% of the time. Exhibit lO, page VII1-9; National High ay Traffic Safety 

Admin., U, S. Dept. of Trans., DOT HS-0806512, Improved Sobri~ty Testing, pra at 1.6 The . ~. . . 

accuracy of the field sobriety tests is such that, even when they are in the laborato under controlled 

conditions and in accordance with the methods prescribed by the manual, they wil be accurate only 

about 65-80% of the time. Stated differently. even under the best of circumstanc~s, reliance solely 

on field sobriety tests would result in intoxicated i~dividuals being classified .as onintoxicatedor 

'nonintoxicated .individuals being classified as intoxicated about 20-35% of the ti e . 

.Ineacn of the. cases on·appeal: the arresting officer te~tified thatheadmi . steredthe three 

tests determined to be reliable by the NHTSA. For each test, the manual desc 'bes the physical 

surroundings .in which the, test should be administered, -if:ap.plicable;sets. forth ,in tructionsthat are 

required to be given to the suspect prior to and during administration of the test requires that the 
. : 

suspect understand the instructions; establishes the procedures for perfonning the t¢st andprescribes 
, " 

6 Based on field evaluations by Arlington County, Virginia. and Washing~on, D.C. police. 
and the Maryland and. North Carolina State Police, proper classification occurredlSO % of the time 
for the walk and turn test, 78 % of the time for the one· leg stand test, 82 % of the time for the 
horizontal gaze nystagmus test and '83 % of the time for the cO'mbined walk and tutn and hori~ontal 
gaze nystagmus tests. National Highway Traffic Safety Admin .• U. S. Dept. of irans., DOT HS-
0806512, Improved Sobriety Testing; supra at L However. the 1995 edition of the manual, 
NHTSA. Transportation Safety Inst., U. S. Dept. of Transp., No. HS 119 RIO/95. DWJ 
Detection and Standardized Field Sobriety Testing, Student Manual, indicates that it is the lower 
probability with respect to each test that is the more accurate measure. [d. at VlII-ll. 
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certain actions of the officer while the suspect is performing the lest, inc;uding demon$trations by the 
I 

officer respecting certain aspects of the tests; establishes a method for scoring the results of each test; 

and emphasizes ~hat the officer should take detalled field notes. As noted above, tJe police officer . . i 

has the duty of showing that the results of the field sobriety tests are accurate and reliable. This can 
. I 

be done only by showing that the tests were administered in accordance with the methods prescribed 

by the manual. 

II. Necessity of Compliance With Sta!ldard procedures. 

In assessing the reliability of the field sobriety tests, as set forth abore, the NHTSA. 
, , '. ," I 

emphasized the importance of strict compliance with th'e standardized p~ocedures for administering 

the tests. Specifically, the NHTSAfound: 
I 

. I 
The importance of this large scale field validation study deserves to be erlJphasized. 
It was the first significant assessment of the "workability" of the standar9ized tests 

, under actual enforcement conditions, arid it. was the first time that cpmpletely 
objectivec:uesarid sC0?nscriteria had been de.fin~d for the tests: ' The resplts of. t~e 
studyururustakably valtda;ed lhe,SFSTs [stan~ardlz~d.field :sob~ety:tests]l; ~ut It IS 

also necessary. to emphasIze one final and major pomt. This vabdatlon a~pbes only 
when the tests are administered in the prescribed, standardized roaMer; and rn{y when 
the standardized clues are used to assess the subject's pe'rfonnance; and; only when 
the standardized-criteria are empjoyedto interpret that performance. If any brie of the 
standardized test elements is, changed. the validity is compromised. (Einphasis in 
original.) " I 

I 
Transportation Safety Inst.,NHTSA, US. Dept. ofTransp., HS 178 R6/92, qwr Detection. and, 

, • ,I' 
Standardized Field Sobriety Testing, Student Manual (printe~ June 1992), at P.IVIII.lO. 7 Clearly, 

I . 

7 The, 1995 version of the Student Manual, NHTSA, Transportation ~afety Inst., U. S. 
Dept. of Tramp., No. HS 179 R 10195, DWI Detection and Standardize.d FieUf Sobriety Testing. 
Student Manual, at VI!I-l1 t~ -1~, uses exactly th~same lan~ua~e as, the 1992 ~anu~l.. However, 
the language respectlOg validation of field sobnety tests IS gIVen greater e~phasls In the 1995 
m~nual; it is in all capi~lletters and .botd-fac:d. type: ' This indic~tes no le~sl of an emphasi~. if 
not an incr~ased emphasiS on standardized admmlstratlOn, standardized scon~g and standardIzed 
interpretation of the tests. ' I 
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the ~TSA has determined that a failure to exactly adhere to the prescribed mtods only has the 

effect of redu ci ng the reli abili ty 0 f th e test results, thereby increasing a margi1 of error which is 

. already ,in the 20-35% range, 

Corporal Holstein's testimony was consistent with the NHTSA's finding. He testified that 

the student manual sets forth the proper methods for administering the three rei able field sobriety 

tests, and that he teaches his students (police om;ers) to .dminister the tests in '1cordance with the 

standardized ~TSA procedures. He testified that it is important to admi . ster the tests in 

accordance with the procedures prescribed ~Y the manual, because any failure to 0 so reduces their 

r~liability. It would also rende'r the scoring c~teria prescribed by the NHTSA m aningless. 

The hearing examiner characterized Corporal Holstein's testimony as fol ows: . 

During the testimony of Corporal Michael Holstein; it was pointed outthat hese were 
indeed guidelines and are not set in stone or required by law.' Corporal H Istein also 
pointed out that these were not the only field sobriety tests. that .canbe give , but were 
only recommended,and also:that certainexactconditions'neednotbe' et for the 
arresting officer to come to the, reasonable conclusion thattheperson pern rming the 
tests is intoxicated~· It wasappareni from the testimony of Corporal Holst in that the 
normal, healthy individuaL should be able to pass this testing if sober, 

Thiscompletelymischaracterizes the testimony of Corporal Holstein.., I 

'First, Corporal Holstein did not testify that the field' sobriety tests set fo~h in the NHTSA 

guid'elines were only recommended. He testified that the NHTSA had conside ed and eliminated 

other field sobriety tests, such as reciting the alphabet and touching the nose wit a finger, because 

they were not as reliable as the three tests prescribed. Transcript, p. 40. Second, orporal Holstein 

did not testify that the guidelines prescribed by the NHTSA in administering the t sts were "not set 

in stone or required by law." His testimony could not even be characterized as 'ndicating that the 

guidelines were merely optional. In fact, Corporal Holstein testified that if the rd sobriety tests 

6 



were not administered in accordance with the guidelines, the results would not bd reliable and that 

it would be impossible to uSe the scoring criteria that the established by the NHiSA to detennine 

whether there is reason to believe that a suspect's blood alcohol content is above lor below .10%. . 

Corporal Holstein's testimony is consistent with the findings of the NHT~A in establishing 

. the t~ree, tests and t~e p.reSCribed .gUideli~es for .administration of thelhree te~t~. The hearing 

examiner s charactenzatlon of his testImony IS clearly ~rong. The he~nng examiner's 

characterization is also clearly co~trary to the NHTSA study regarding their reli:bility . 

One state court has detenmned that In order to use field sobnety tests to etemune whether ". 

there is probable cause to arrest a driver, they must be administer~d in strict COrPlianCe witb tbe 

procedures prescribed by the NHTSA. In Slale v. Homan, .89 Ohio St. 3d 421~ 732 N.E:2d 952 

(2000), the Supreme Court of Ohio held that field sobriety.tests could not b1 used to establish 

probable cause to arrest a driver for driving under the influence when they were 10t administered in 

strict compliance with the standardized procedures. In so holding, it noted that, 'ten field sobriety 

testing is conducted in a mannerthat departs from established me.thods and procfd~res, the results 

are inherently. unreliable.'" Id. ~t 424, 732 N.E.2d at 955. "The small ma~gins of error that' 

characterize field sobriety tests make strict compliance critical." [d. at 425, 732IN.E.2d at 956. I( 

further noted that experts in the area appea~ to agree that the reliability of field ~.obriety test~. turns 

UPO? the degree to whi~h police comply with the standardized testing procedur~s. Id. The Court 

held that, in light of the testimony of the police officer that he did not comply with standardized test 

procedures, the results offield sobriety tests could not be used to establish Probtble cause to arrest 

the defendant. . . I 

I 
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The NlITSA guidelines indicate that field sobriety tests are designed to b used to establish 

probable cause.' Judicial decisions in this state are to the contrary. However, giv n the purpose for 

which the tests were designed and their substantial margin of error when admi stered under ideal 

conditions, it stands to reason that, at the very least, strict compliance with the gui eiines is necessary 

to keep the margin of error to a minimum. Th'is consideration should be of par mount importance 

when field sob~ety tests are not used merely to establish probable cause to arres which is intended 

to be checked by a chemicai test, but instead, are used for the purpose of provi g intoxication, the 

ultimate issue in the case, which is not subject to being checked by a chemical t st. 

:Sased on the testimony of Corporal. Holstein and consistent with the d cision of the' Ohio 

Supreme Court in Homan and the requirements of the NHTSA, it is abundantly c ear that if the tests 

are not administered in accordance with the guidelines and procedures establish d by the NHTSA, 

their reliability", which is at best 80% accurate in the first place, is called int question. If field 

sobriety tests aregoing.to be:used,to:.show that a driver was operatingamotor ehiclewhileunder 

the influence of alcohol, they must' be administered, in strict compliance with TSA guidelines.9
;, 

8 In State v. Witte,251 Kan. 313,836 P.2d 1110 (1992),. the Kansas S preme Court cited 
a California study described as "prosecution oriented," which stated th~t he purpose of the 
horizontal gaze nystagmus test is strictly as a field screen~ng function, and that it should never be 
intended as a substitute for actual blood or breath alcohol testing. ld. at _, 836 P.2d at 1120. 
(This lends support to the conclusion of the NHTSA that field sobriety tests sh uld be used solely 
for the purpose of determining probable cause to arrest.) 

9 The three field sobriety tests recognized by the NHTSA are, a the present time, 
considered to be the most accurate, and their results are, in fact, accurate only hen administered 
in accordance with the NHTSA guidelines. This does not mean that the ield sobriety tests 
recognized by the NHTSA are necessarily the last word in field sobriety testing. It is possible that 
further testing by the NHTSA or some other person or entity rt:Jay result in the r cognition of other 
field sobriety tests which are more aCCUfine than the ones currently recogniz d by the NHTSA. 
Neither is it meant to imply that the NHTSA or some other entity may develo new or additional 
procedures for administering the currently recognized field sobriety tests, whic may improve the 
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The NHTSA guidelines are set out in the administrative records of Bia and Hudnall. The 

guidelines explicitly set forth the methods by which the tests should be administered and how they. 

should be scored. The Court believes it is import~t to summarize the methods fair administering and 

scoring field sobriety tests. . . I 

A. Walk and Tum T~lt 

I. Slirrgyodingl . I . 
. . 

With respect to the Walk and Tum Test, initially, the arresting officer ust ensure that the 

Specifically, the procedures provide: 

Walk .and Turn requires a high, dry, level, nonslipping surface with suffici nt room for 
the suspect to complete nine heel-to-toe steps .. AstraightHnemust be cl arly visible 

. on the surface. If no line is available, it is possible toconductthe test by irecting the 
suspecUo walk ina straightlineparallel with a curb; guardrail, etc .. Sus ect's safety 
shouldbeconsidered.atalL times; .. 

Exhibit 10, p. VIII-S. These requirements are explicit and fairly'c1ear. In orderto rove that the tests 

were administered in accordance. with these.requirements,the officermustprovi eevidence that he· 

administered the test on a high, dry, level, nonslip ping surface with sufficient r om for the suspect 

to complete nine heet-to-toe steps. He may testify himself, present the testimo y of eyewitnesses, 
. ~ . . 

present properly authenti~ate~ photographs or videotapes, or other re!evant evid nee, He must als~ 

provide evidence to show that there was a straight line dearly visible on the surfac . which the suspect 

could follow in taking the test. If no straight li~e was clearly visible on the surfa e, he must provide . 

accuracy of their results. However, unless and until that occurs, the current y recognized field· 
sobriety tests must be administered in accordance with procedures design d to ensure their 
accuracy. 
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evidence that there was some other straight line available which the suspect could parallel in taking 

the test. It is also important for the officer to prove that the test was administered in slIch a manner 

that the suspect would not have feared for his or her safety from, for example, passing traffic or a 

crumbling or uneven road surface, sidewalk or berm. 

2. Condition of the Suspect. 

The manual iridica~es that people with certain characteristics have trouble completing the walk 

and tum test, even when not intoxicated. Specifically, the test criteria are not valid for people who· 

~e 60 years ~f age' or older, or who are 50 pounds or more overweight. The test may be difficult to 

perform for persons who are 50 po~nds or more overweight, who h~ve injuries to their legs, who. 

have inner ear disorders, or who cannot see out of one eye, which results in poor depth perception. 

The arrestingofficershoulddete~ewhetheror not the suspect·iswearing heels more than 2 inches . 

high and, if so, should give the suspect the opportunity to remove his or her heels. The officer should 

.. presentevidenceto.show:tbat he attempted to determine that these factors were not present. This 

may be something observed by the officer or may involve questioning the suspect. 

·3. Instructions and Demonstration. 

Whenthe arreSting officer intends to initiate the walk and tum test, he is required to provide 

both instructions and demonstrations to the suspect. The instructions and demonstrations are "in two .. 
separate stages: 1) I;Utial positioning stage, and 2) Walking stage. 

For the initial positioning stage, the officer must instruct the suspect to place his or her left 

foot on the line. At the time that this instruction is given, the officer must also demonstrate what is 

expected of the suspect by placing his or her left foot on the line. Next, the officer must instruct the 

suspect to place his or her right foot on the line ahead of the left foot, with the heel of the right foot 
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against the toe of the left foot, again demonstrating the action for the suspect. Next, the officer must 

instruct the suspect to remain in this position and not to begin walking until he o~ she is instructed 

'to do so. The procedures require the officer to instruct the suspect to remain in ihat position until 

told to begin walking andnot to begin walking until told to do so by the officer .. Th final instruction 

of the positioning stage is to ensure that the suspect understands the instruction up to that point. 

The officer must ask the suspect if he or she understands the instructions and ensur that t~e suspect 

indicates that he or she understands the instructions. 

With respect to the walking stage of the test, the procedures require that the suspect be given 

certain instructions. In this portion of the test, the arresting officer must also d€1bonstrate certain 

aspects ofthe test so that the suspect ~an see how to perfunn the test and will kn01 what is expected 

of him or her .. Thefirst in~truction requires thearresting:officert~ 'again tell thesufpect not to begin 

until told to do so. The. officer must then instruct the suspect to take nine (9) heeI-<o-toe steps down' 

'. the.lili~;,tumar.ound.'and takenine:(9):heel:-to~toe steps back uplhe 'line.'i:Afi:erinstructing the' suspect 

as to the number of steps required, the.officeris then required to. demonstratethe. heel-to.,toemethod ., 

of walking thelineoy showing, the defendanttwo to:three heel:..to-toe.steps.' Theofficermost then . ' 

tell the suspect that he or she must tum and that~ while turning, he or she must ke i p his or her front 

fQot on the tine and take a series of small steps with the other foot. Corporal Hols ein described this 
. ~ 

as a "pivot turn."10 The procedures then require the arresting officer to demons rate how to make 

the pivot turns in accordance with the diagram shown in the procedures. T e reasons for the 

10 Apparently. the front foot should be used as the pivot foot wh ile the suspect is making 
the turn. This is not explicitly stated in the instructions and the diagram contained in the 
procedures is not a model of clarity. However, since the suspect begins with the right foot in 
front of the left foot and makes his or her first step with the left foot, the ninth $tep is made with 
the left foot, left foot is the front foot, on which the pivot turn is made. ' 
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demonstration with respect to this instruction are obvious, as the diagram in the III l1ual respecting 

the tum is more susceptible of a demonstration than an explanation .. The officer is hen required to 

teU the suspect that, while walking, heor she is to keep his or her arms at their side, to watch his or 

her feet at all times1l and to count aloud while walking. The suspect is required to e told that once 

he or she starts walking, not to stop until the test is completed. The officer is the required to ask 

the suspect if he or she understands the instructions and obtain the suspect's respons indicating that 

he or she does understand the instructions. If the suspect indicates an un de standing of the 

instructions, then the. officer is to instruct the suspect to begin and to count the first st p from the heel 

to toe position as "one". 

4. Inter:pretatjon and Scoring. 

. Once the test begins,the procedures require the arresting officer to observ the. test from 3 

to 4 feet away and to remain motionless while the suspect performs the test. The rocedures state 

that if the officer stands too close'orengagesin . excessive' movement, it will make it ore difficult for' 

the suspect to perfonn the test, even if not intoxicated .. Exhibit 10, p. VIII-S.ll 

11 In scoring the test, where there is no visible line on the surface an the suspect is 
required to walk parallel to the guardrail or some other item,'it seems apparen that the officer 
must allow some leeway for the suspect to deviate slightly from a straight, para! elUne, or::must 
allow the suspettthe opportunity to watch the line 'orobject that he or she .s attempting to 
parallel, 'rather than watching only his or her feet. 

12 Corporal Holstein was unaware of this standard. He.also testified that t ere times when 
an officer may need to stand closer to a suspect than pr~scribed by the NHT A because .t~e 
suspect may by "too intoxicated or too impaired" to perfo'rmthe test without h rting himself or 
herself. While Corporal Holstein's .concern has some validity, it seems that if it is apparent that' 
a suspect is so impaired or intoxicated that an officer can immediately recognize that the suspect 
may be injured, there is simply no need for the officer to administer field sobriety ests. They will 
merely confirm that which is already apparent to the officer. 
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In grading the test, the officer is required to watch for a number ofbehavibrs that "research" 
I 

indicates are most likely to be observed in a person with a blood alcohol conten~ of .10% or more. 

I 
The clues for which the officer should look are: 

A. 

B. 

c. 

D. 

E. 

The suspect cannot keep his balance during the instructions. This requires the suspect 
to perfonn two functions at the same time: 1) To listen to the inst~· ctions, and 2) To 
maintain his or her balance. The manual indicates that it is typical that a person who 
is intoxicated can do only one of those things. The officer is to rec . rd this c1ue!J only 
if the suspect does not maintain the heel-to-toe position throughoJt the instructions. 
The officer should not record this clue if the suspect sways or uses ~s or her anns for 
balance, so tong as he or she maintains the heet-to-toe position. . . 

Thesuspect begins the test before the officer 'finishes instructing ~e suspect how to 
perfonn the test. 14 I 

The suspect stops tQ steady himself or herself. Before this clue may be recorded, 
there must be a pause of several seconds. It is not sufficient that thel suspect is merely 
be walking slowly. .. . I 

.. The. suspect· doe.snotwalk heel·:to~toe .. ·: The,proc~duteHequireth~t there must be a 
gliP of one-haIfinch or more between the heel and toe with respect ~o any.step before 
t.hisclue. iSJecorded.,. ThiscIue shouldatsoberecorded if the ;SUSPi· ctdoes not walk 

• ht· at th I' U . \stralg .. ong· e. me. .. . 

The suspect steps off the. tine". This is to· be recorded only if the sus~ ectsteps'enti;re'ly 
off of the line. .. 

I 

" The term "record this clue", as used in the manual, means that the offi~r should make 
a note of the suspect's behavior in the detailed fieid notes he is required to maJF.e in accordance 
with the procedures, u set forth below. and he is to count this indication agaiIlst the suspect in 
scoring the test. I 

14 If the suspect begins prior to completion of the instructions, it indicatesl that the suspect 
was not listening to the instructions. Th is is the reason that, while giving i~structions. it is 
necessary for the officer to emphasize to the suspect that he or she should not begin the test prior 
to completion of the instructions. . . . . . 'J! 

IS However, if the suspect is required to walk parallel to some object or a ine, rather than 
walking on a straight Hne on the surface, the arresting officer should give so .e leeway to the 
subject for any slight deviation from a straight line. \ 
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F. The suspect uses his or her arms to balance himself or herself. The pr cedures require 
that the suspect raise his or her anns more than (; inches from his 0 her side before 
this clue may be recorded. 

G. 

H. 

1. 

The suspect loses his or her balance while turning. The suspect mll t remove his or 
her pivot foot from the line, while turning before the officer should ecord this clue. 
The arresting officer should also record this clue' if the suspect prots in a single 
movement, instead of taking several small steps.16 

If the suspect takes an incorrect number of steps, either more or les . , , I The arresting officer should record the test as a complete failure ifth suspect cannot 
complete the test. The procedures indicate that a failure should b recorded if the 
suspect steps off the line three times, is in danger of falling or if he annot complete 
the test for other reasons. (Emphasis added.) 

ElChibit 10, p. VIII-? The manual also requires that if the suspect has any difficulty ith the test, he 

or she should not be required to start the test over. Instead, the suspect should be to d to resume the 

test at 'the point where the difficulty occurred. Exhibit 10, p. VIII-S. 

, The manual indicates that if a suspect exhibits two or more distinct clues on t e walk and tum 

test or if the suspect failsto:complete:'thete~t,.~s or her blood aICOhOLcon~en~ShjUld be classified 

at above .10%. As noted above; the manualmdlcates that based on thesecntena, t eblood alcohol 

will be classified correctly in abou.t68% of the cases; Exhibit 10, p.VIlI-8. 

5. Field Notes. 

As set forth above, the manual indicates that the arresting officer should t ke detailed field 
.' ~. 

notes. The manual also specifies the field notes that the officer should make in a ministering the 

walk-and-turn test. 

16 Thefact that the manual requires the suspect to make the turn with a degree of precision , ' I 
and the fact that failure to do so will count against the suspect necessitates th demonstration 
described above. 
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The procedures indicate that \Vhen taking field notes with respect to \Valf and turn test, the 

officer should make notes with respect to the wind and weather conditions, the suspect's age and 

weight. and the suspect's footwear. Exhibit 10, p. VIII-14. . 

The officer should also make field notes respecting the suspect's b~havior during the 

i nstructio n stage of the test. Specifically, the officer sho uld record the numb1r of times that the 

suspect is unable to maintain his or her balance during the instructions, including tte nu~ber of times 

that his or her feet break apart from the heel-to-toeposition. The officer s~oild also record the 

number of times he or she begins perfonning the test too early, i.e., prior to ~eceiving complete 

instructions. If neither of these events occurs, the officer sho~ld record a "0" for bt'thevents. Exhibit 

10. p. VIII~12. 

In th~.fie1d notes~theofficershould'alsorecordthenumber of eventsth toccur during the 

walking portion of the test. The events that the officer records should be separ tedinto those that 

occur between the beginningoflhe test and the.tum (theliest nine steps )"""d th1n between the turn 

and the completion of the test (the first nine . steps) .. For each of these two stage ,. the officer· should 

record the. number. of times,thateachofthefo 110wingevents: occurs: .. 1} the sus ecl. sto ps.walking; 

2) the suspect loses hee1-to-toe contact (as defined above); 3) the suspect step off the line; 4) the 

suspect raises his or her ~s (as defined above); and 5) the number of steps takei by suspect i~, each 

stage of the test. The procedures require that if the suspect raises his arms, the 

a note of how often and. in addition, should note when it occurred (e.g., ste s 3 through 7) and 

include a description of unusual behavior (e.g., the suspect constantly flapped ·s arms to maintain 

hi s balance): The officer should also rec ord a deseri pt ion of the suspect's behaii or during the tum, 

noting the filct that the suspect correctly perfonnedthe tum ifhe or she actually dir so. If the suspect 
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is "nable to complete the test, the officer should describe the reason(s) the suspect tiled to complete 

the test. Exhibit 10, p. VIII-l3. I 

The arresting officer should also make notes with respect to other "factf' circumstances, 

conditions or observations" relevant to the performance of the test. Examples giten in the manual 

include averbal miscount in the number of steps and incriminating statements utterld by the suspect. 

E:4Ubit lO,·p. VIII-14. , ' , 

The manual provides a checklist which specifies the clues for which the 0 cer should look 

when administering the test. The manual indicates that the officer should either n te the number of 
, . 

times that each clue occurred, including writing a "0" when the clue did not occ f, or make a note 

ofthe suspect's behavior. The manual notes that at no time should any clue b11eft blank on the 

checklist. Ex)Ubit 10, p. VIII-D. 

B. One-Leg Stand Test 

LSuaoundioBS " 

With respect to the, One-Leg Stand Test, initially, theofficermust ensujre that the test rs 

administered ,und~r,surroundingsthatwi11, e~sure that the, re~ults areaccu ate and 'reliable. 

Specifically, the procedures provide: 

One-Leg Stand requires a hard, dry, level, nonslippery surface. There should be 
adequate lighting for the suspect to have some visual frame of reference. Suspect's 
safety should be considered at all times., , 

Exhibi t J 0, p. VUI-JJ. The requirements of this section are expHci t and fairly tlear. In a rder to 

prove that the tests were administered in accordance with these requirements, the arresting officer 

must pro~ideevidence that he administered the test on a hard, dry. level, nonsli pery surface. He 
, ' , 

should also be prepared to present evidence respecting the lighting at the time that the test was 

16 



I 

I 
administered. He may testify himself, present the testimony of eyewitnesses, pr~sent properly 

authenticated photographs or videotapes, 01' other relevant evidence. I 
2. CQndition of the Syspect. I

I 
, I 

The manual indicates that people with certain characteristics have trouble completing the one. 
I 

leg stand test, even when l1otintoxicated. Specifically,the test criteria are not necessarily valid for 
, I . 

. ,I' 
people who are 60 years of age or older, or who are 50 pounds or more overweighr The test may . 

be difficult to perform for persons who have injurie~ to their legs or who have inn~r ear disorders. 
. . I 

The arresting officer should detennine whether or not the suspect is wearing heels niqre than 2 inches . ' 
I 

. high and,. if so, should give the suspect the opportunity to remove his or her shoesl 
I 

3. Instructions and DemonstratioQ. I 

i 
Whenthe:officedntendsto .. initiate",t.he;one;..leg~stand .. test~he,iSrequiredl.to.provide'.both 

instructions iand. demonstrations to the suspect. The.instructionsand, demonstr~tions are in two 
i 

separate .• stages;):J)Jnitiat-po~itioning"stage~;and 2)B:alancing,and,:counting:stage; " . ' • I 

. For the initial.positioning stage,' the, officer 'must instruct the suspect to stapd with his' of:,~er 
. '. "I 

. feettogetheriwith.hlsor her arms at,rusor her'side. ~ Atthe timethatthearrestingofficer gives, this 

I 
instruction, he or she must also demonstrate how the suspect is supposed to stand.! Next, the officer 

must instruct the suspect to remain in trus position and not to begin the test until instructed to do so. 
,I , 

The final mstruction of the positioning stage is to ensure that the suspect understan~s the instructions 
I 

up to that point. The officer must ask the suspect if he or she understands the inst~ctions and ensure 

I 
that the suspect i1:dicates that he or she understands the instructions,Exhibit lq, p. VIII-IO. 

I 
With respect to the b'alancing and counting stage of the test, the procedulres require that the 

suspect be given certain instructions. In this portion of the test, the officer mUft also demonstrate 
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certai~ aspects of the test so that the suspect can see how to perform the test and will kno~ what is 

expected of him or her. The first instruction requires the officer to tell the suspec not to begin until 

he or she is told to do SO. The officer must then instruct the suspect to stand on 0 e leg and hold the 

other foot out in front. After giving this instruction to the suspect, the officer s then required to 

demonstrate the one-leg stance. The officer should then instruct the suspect thath or she may stand 

on either leg. The officer must·then tell the suspect that he or she must keep hi or her raised fcot 

about 6 inches off the ground. The officer must then demonstrate how to stand ith the raised foot 

6 inches off the ground. The officer must then instruct the suspect that while mai taining the one-leg 

stance, he or she Inust count out loud for thirty seconds. The officer must then emonstrate how to 

. count to thlrty,.asJollows, "One thousand and one; one .thousand and two,and.son,all the .way to . 

. one thousand and thirty." 17 The officer must then tell the suspecuokeephis orh r arms at his or her 

. side at alLtimes,' to keep,watchinghis' orherraisedJoot.and:notto'hopor;sway.·· hileperfoIining the' . 

test, Theofficeris thenTequired.toaskthesuspectifheoLshe ,understands he instrudionS"',and . 

ob.t~thesuspect' s response indicating th!l~ ~~. or she does under~tand tpe. instruc ions. If the' suspect 

indicates, that he or she understands the instructions; then the officer is to instruct he suspect to begin 

performing the test. Exhibit 10, p. VIII-10. 

4. In.1m:pretatjoo and Scoring .. 

Once the test begins, the procedures require the arresting officer to ob erve the test from 3 

feet away and to remain motionless while the suspect performs the test. Exhi it 10, p. VIII-li. 

17 This is the exact language contained in the manual. Clearly, it is ot necessary for the 
officer to use the exact language of the manual, so long as he or she adequat Iy conveys the how 

. the suspect is expected to perform. Similarly, it is not necessary for the sus eet to use the exact 
language of the manual, so long as he or she substantively complies witht e test. 
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In grading the test, the officer is required to watch for a number of behavio s that "research" 

indicates are most likely to be observed in a person with a blood alcohol content f .10% or more. 

The clues for which the officer should look, are as follows: 

A. The suspect sways while balancing during the test. This refers to swa ing either back­
to-front or side-tb-side while maintaining the one-leg stance. 

B. The suspect uses his or her arms to balance himselfor herself du ng the test.' The 
manual specifies that the suspect must move his or her arms more tha. six inches from 
the side of the body before thls'c1ue should be recorded. 

C. The suspect hops while performing the test. 

D. The suspect is unable to mai~tain the one-leg stand position, putti g his or her foot 
down one or more times during the 30-second count. 
'. . 

. . 
. E. The arresting officer should record that the suspect cann~tperfo the test if he or 

she puts his or her foot down three or more times during the 30., econd count, or 
. otherwise. cannot perform the test.· . . 

Exhibit 10, pp. VIII· 10 & 11. The manual also requires that if the suspect puts his' r her footdown, 

he or'she should-be instructed .to,.pick thefootup again :andcontinue~counting' from t e' point at which 

his or her foottouched the ground .. :Ifthesuspectcounts slowly, the ofIicershould enninate the test 

at 30 ·seconds.Exhibit 10, p. VIII-II. 

The manual indicates that ifa suspect exhibits two or more distinct clues on he one-leg stand 

test or if the suspect fails to complete the test, "there is a good chance" that his or er blood al~ohol 

content is .10% or higher. As noted above, the manual indicates that based on hese criteria, the 

blood alcohol will be classified correctly in about 65% of the cases. Exhibit 10; p.V1II-ll. 

5. Field NoteS. 

. The procedures indicate that when taking field notes 'with respect to one-leg stand test, the 

officer should make separate notes with respect to the first 10 seconds, the middl 10 seconds and 
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the third 10 seconds of the test. The officer should make a note of how many times each clue Occurs 

during each 1 O~second interval of the test. Exhibit to, p. 'VIII-l 4. Regardless of how many times 

each clue occurs, when scoring the test it only counts as one distinct clue. EKhibit 10, p. VIII·IS. 

C. Horizontal Qaze Nystasmus lest 

1. lest Conditions. 

The manual indicates that very few conditions will affect gaze nystagmus, 
. , 

The test does ~ot require special equipment. It merely requires something for the suspect to 

.follow with his or her eyes, such as a pen or the tip of the officer's finger. The object to be followed 

should be held just above the level of the suspect's eyes, about 15 inches from the suspect's nose. 

2. Pre.parins the Subject for the Test. 

In det~nniningtheconditionofthe suspect, the officer should ask the suspectwhether he or 

she is ,wearing contact lenses. tI Ifthesuspect is wearing glasses, the.glasses must be removed. 

3~.InstructiQn&'and Testing.,. 
. , . 

a. Instructions. 

The officershould..inform . .tbesuspectthat he or she i,sgoing to test the suspect's eyes. The 

. suspect should be told to keep his or her head still and to foHow the object, identifying the object that 

tbe subject must follow. The suspect must be told to keep focusing on the object until told t~ stop 

by. the officer. 

It The manual indicates that there is only a slight chance that contacts will affect the 
results of the HGN test, but that it should be noted. 
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b. Checking tbe Suspect's Condition. 

Initially, the officer must check the suspect's eyes for the ability to track together. This is 

done by moving the object smoothly across the subject's entire field of vision. he officer should 

determine whether the eyes track the object together, or whether one lags bemn the other. If the 

suspect's eyes do not track together, it may indicate a medical disorder, injury 0 blindness. 

The officershould also check to determine if the suspect's pupils are equal i size. If they are 

not, this might indicate that the suspect has suffered a head injury. 

The manual indicates that nystagmus may be due to causes other than alco 01. Other causes 

include seizure medication, phencyclidine inhalants, barbiturates and other depress nts. A significant 

disparity between the performance of the suspect's left and right eyes may indic tebrain damage. 

c. Test Procedures . 

. The officer' should first testthesuspect's left ,eye to determine ifthe eye ollows the object 

smoothly. 'Ihe,officer:shouldrt1ov.eth~""objectJrom, infrontofthe,suspect.'.s, lefte e·to the suspect's 

left as far as the eye can go. It should,take approximately2 seco'nds to move the 0 ~ect .from straight 

ahead to' as: far.as it 'Will go. :The objectof the'test is to'detenninewhether th~sus eet's eyes pursue 

smoothly, or whether there is some jerking in the pursuit. The officer should m ke more than one 

pass in order to ensure that he or she is absolutely certain about this elu·e. After having checked the 
.,' 

suspect's left eye, the officer should conduct the same test with the suspect's rig t eye. 

The officer should next check for distinct jerkiness at maximum deviatio . Beginning with 

the left eye, the officer should hold the object in front of the eye and move °t smoothly to the 
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suspect' 5 left unti I th e eye has gone as far as it can." The 0 flicer should the n have L su spec t hold 

his or her eye in that position for two to three seconds and observe the eye for distrnct jerkiness 

The officer should then test the suspect for the angle of onset of nystagmus. The officer 
. . . , . . 

shou Id hold. the object directly in front of the left suspect' s eye and then move it to a r-degree angle. 

taking approximately 4 seconds. The officer should watch the suspect's eye to dettnnine .\J{hen the 

. subject's eye begins jerking. The officer should stop moving the object when the suspect's eye begins 

jerking or. if Ibe suspect' $ eye: does not begin j ~rking before the object reaches the t S -degree angle. 

then the Qfficer should stop moving the object at the 45-degree angle. The angle at which the 
. . 

suspect's eye beginsjerking is the angle of onset of nystagmus. The officer should dtermine whether 

the onset of nystagmus occurs before or after reaching a 45·degree angle. 

4. IoterpretatiQn and Scorins . 
I 

. In scoringthehorizontalg~enystagmus test, the officer should look for t~eec1ues in each 

ofthei;suspect~s:eye.s;l:l total:of six. clues .. · . .The officer.sh~uld'determine ifthesusp~ct's eyes do not 

follow the object smoothIywhen.itis passed quickly from in front of his or her eye to as far~utside 

asthe'eyewill fOUO~;Ifth~suspect'SeyedOes not follow smoothly, this should c~untas one clue. 

Ifboth eyes do not follow smoothly, it sho~1d count as two clues. 

The second clue is a disti~ct jerking when the eye is at maximum deviation.1 If this occurs in 
. . . : 

one eye, it would count as one clue. If it occurs in both eyes, it counts as two c\~es . 

. ' The final clue for which the officer should test is the onset of nystagmus ~ithln 45 degrees. 

If this occurs in one eye, it would co~nt as one clue. Ifit occurs in both eyes, it coJnts as two clues . 

. 19 The manual indicates that at maximum devia~iOrl, the white will usual1t not be showing 
in the corner of the suspect's eye. 
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If between the two eyes, four or more clues appear, then there is a likelihobd that the suspect 

I . 
has a blood alcohol content of.IO% or morc. Laboratory and field testing has sho~vn that when four 

or more clues appear, that there' is a 77% likelihood that an officer will be able tJ classify a: suspect 

as "impaired." . \. 

5. Ejeld Note~. 
, : . 

In taking field notes with respect to the horizontal gaze nystagmus teA after asking the 
. . . . I· . 

suspect if he or she wears contact lenses, the officer should note the answer in the field notes. !The 
I 

officer should also record the existence of the clues described above with respect to each of the . .' . . I . 

suspect's eyes. The officer should also record other facts, circumstances, conditiois.or observations 

that may be relevant to the test. Ex~mples d~scribed by the manual refer specifictUy to behavior of 

the suspect, .sueh as inability to hold hi. or her head. still, noticeable swaying r! nd incriminating 

statements. 

IV .. IestimonYQf the Arresting ;OffiCer aBhe Administrative Hearings. .' 
. , 

. At an administrative hearing, the burden of proof is on the officer to shoW thatthe·.s~spect 

was driving whil~ intoxicated. If the offic~r cannot show the suspect's blood alcohol content by 

means of the chemical test designated by the law enforcement agency (blood,! breath or urine) 

pursuant to W. Va. Code § 17C-S-4, he may testify to other facts and circumstancek that w'ould tend 

to prove that the suspect·was dri~ng while intox.icated. See Albrecht v. State, 1731w,·va.·2~8, 3 i4 

S ·E.2d 859 (1984). Other facts and cireu mstances ~ay include the results of fiel1 sobriety t.ests. 

In each of the actions before the cOl'll!TUssioner, the petitioner, through co~nse', objected to 

the admission of testimony by the arrestingofficer~ respecting administration and t~e results of field 
. . 

sobriety tests. The basis of the objections was that the arresting officers failed to lay the proper 
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fo~ndation. because they failed to testify that they properly administered the fiel sobriety tests in 

accordance with NHTSA guidelines. fnBias, the hearing examiner admitted the esults of the field 

sobriety tests, relying on the folJowi~g language from State v. ArsencllIlt, 115 N H. 109, 336 A.2d 

244 (1975): 

Intoxication is a fact open to the observation of every man; and no spe ial skill or 
learning is requisite to discern it ... Untrained laymen have always bee permitted 
to testify as to intoxication on basis of sight, smell, speech, and locomotion ... 

Field sobriety tests are designed and administered to avoid the short omings of 
casual observation. " Since they consist of precise body movement a greater 
degree of coordination is required than routine standing or talking .. They 
broaden the officer's observation of Ihe defendant and enhance the. basis and 
reliability o/his opinion as 10 whether the driver's performance has bee adversely 
affected by intoxicating /iqupr ~ .. 

... the opinion of the police officer as tothe.intoxication of the de ndant,and 
its basis, including the field sobriety tests administered beforehisarrest,ar competent 
evidence even though they beacon the main issue ... whether the de endant was 
driving under the influenc~of intoxicating liquor . 

.. <The evidence;ofthe.fieId~sobriety test .isJherefore~competent·andadmissible .. 
(Emphasis added.) . 

[d. at 111-12, ?,36 A.2d 245-46.20 

At the administrative hearing, the West Virginia Rules of Evidence ap ly. W. Va. Code § 

29A-5-2(a). W. Va. R E. 702 provides, "If scientific, technical, or other special' zed knowledge will 

assist the trier of fact to.understand the evidence or to detennine a fact in issue a witness qualified 

as an expert by knowledge, skill, experience, training, or education may testi thereto in the fonn 

20 It should be noted that the New Hampshire court held only that th results of the tests 
were admissiQle. Nothing in the decision indicates whether the Court consid red whether it was 
necessary to lay a proper foundation in order to admit the results of the t st and, if so, what 
foundation was necessary. It should also be noted that Arsenault was deci ed prior to the time 
that the NHTSA published its finding respecting standardized fie1d sobriety tests. 
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of an opinion or otherwise." Therefore, when an officer testifies as to the resultl of field sobriety 

tests, he testifies as an expert, because ad ministratio n 0 f fie Id sobri et y t es Is and inlet relat i on oft heir . 

results is either scientific (HGN test) or, at a minimum, technical or spe~ialized 4owledge. 

W. Va. R. E. 705 provides, "The expert may testifY in terms of opinion or i¥erence and give 

reasons therefor without firsl testifying to the underlying facts or data, unless + court requires 

otherwise. The expert may in any event be required to disclose the underlying facts r,r data on cross· 

examination." Pursuant to this rule, on direct testimony the arresting officer may testify in a 

conclusory manner respecting the results ofthe field sobriety tests. However, if pr perly questioned 

on cross-examination, the arresting officer is required to testify to the underlying acts upon Vlhich 

he based his decision. This includes requiring him to testify as to how he instructe the driver in the 

performance.ofthe test. I 

In Bias, the hearing examiner disregarded the testimony of Corporal HOlsttin that while the 

. three field .. sobrietytests designated:bytheNHTSA are:reliable;,they:areTeliable onlrifadministered 

in accordance with NHrSA guidelines.' As testified to by Corporal Holstein, and cdnsistent withothe 

NliTSA l!J!idelinesandthe subsequentde~ision. 'in Jf oman, ,the ,reliability 'Oftht results of field 

sobriety tests depends upon their proper administration. The only way that the cfmmissioner can 

judge whether or not the results offield sobriety tests are reliable is to know that th~y were properly 

administered. The com:russioner canonly know that the tests were properly admi~stered thr~ugh 
the introduction of evidence to that effect. Therefore, it is necessary fo r the arresting I officer to testify 

to the procedures used in administering the field sobriety tests. Nothi~g in Albrec~t eliminates the 
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need for the arresting officer to provide complete testimony respecting the n ;trmer in which he 

administered the field sobriety tests. 21 

Nothing in Arsencndt stands for the principle that all testimony respectin the results offield 

sobriety testsis to be admitted without resard to the manner in which the officer n administered the 

tests. The italicized portion of the quotation from Arsenault indicates that the tests require some 

uniform procedure in their administration. Othervrise, the results of tests administered in a hap hazard 

manner might be given the same weight and significance as tests that are pro erlyadministered. 

Identical' test results may not mean the same thing if one test is properlyadminis ered and the other . 

is not. Improper directions and demonstrations can result in a lack of the requ red "precise body 

movement" or the "greater degree of coordinati~:m [than is required for] routine st nding or talking," 

.and canrend~r.themsubject to the same "shortcomings [asJcasual observation.' If a driver is not 

given fulL and complete instructions astowhat is expected or, with respectto ceain aspects of the 

.·tests/isnotgiven·demonstrations:'as.:howhe·.orshe is expected to perform,' his 0 ·.herpei'formance 

cannot be.measured.against the accepted results as prescribed by the NHTSA. I stead, the results 

of improperly: administered tests are more in the:natureofcasual observations by, a layperson, which 

are not to be imbued with any special significance. 

The hearing examiner indicated that the results of the field sobriety tests w re the equiyalent 

of casual observations by a layperson. In fact, the hearing examiner imbu d them with the 

significance of the results of a scientific or specialized test. The italicized portio of the quotation 

from Arsenault makes this clear. Field sobriety tests are designed for the sole an express purpose 

11 As discussed below, some behavior is so obviously the result of in oxication that it 
requires nothing more than the testimony of the officer, or even a lay w tness,as to his 
observations to show that the subject was intoxicated. 

26 



of avoiding the shortcomings of casual observations. They are specific tests, the re ults 0 f which are 

reliable when administered exactly as prescribed by the NHTSA. See Homan, S Ipra. Only when 

administered in accordance with the guidelines of the NHTSA do they have the ffeet described in 

Arsenaull, i.e., enhancement of the officer's observation of the defendant and th reliability of his 

opinion. Arsenault does not support the conclusion reached by the commissioner For the reasons 

set forth above, the Court is of the opinion that the commissioner is incorrect in h r conclusion that 

there is no need to lay a proper foundation for admission of the results of field so riety tests. 

In Hudnall and Smith, the commissioner held that testimony respecting the eld sobriety tests 

would be' admitted because there is no requirement that a driver su.bmit to field ~ briety tests, that 

there is. no requirement that an office'r lay a proper foundation for the admission f such testimony 

and that field sobriety tests~rejustone of several methods used to determine hethera driver is 

intoxicated. There is no legal or logical basis for the first and third conclusio s reached by the 

commissioner. " The fact that a ~driver,:mayrefuse field,50bnety'tests:orbecau e: there are other 

methods available to prove intoxication does not vitiate the need f~r tests to be reI able, or: for there 

to be evidence to prove that the tests are reliable. It is abundantly clear that accepted testing 

procedures must be followed, and that there must be evidence that they were folIo ed. See State v. 

Barker, 179 W. Va. 194,366 S.E.2d 642 (1988); and Slate v. Clawson, 165 W. Va 588,270 S.E.2d 

659 (1980). 

The failure of an officer to lay a proper foundation respecting proper ad rustration of field 

sobriety tests does not render inadmissible all evidence respecting those tests. In Stale v. Meador, 

674 So.2d 826 (Fla. Dist. Ct. App. 1996), the court considered ~hetherthe resul s of field sobriety 

tests were admissible and, if so, whether admitting the results was prejudicial t a defendant. It 
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distinguished between admissibility of the results of: I) the horizontal gaze nystag us (HGN) test, 

and 2) the walk-and-turn and one-legged stand, which it described as "psychomo or tests," With 

respect to the psychomotor tests, the Florida coun held that they are admissibl , but are to be 

accorded no more significance than other lay observations, 

As in}';feador, this Coun recognizes that there is a difference between the ps chomotor tests, 

, , 

on the one hand, and the horizontal gaze nystagmus test, on the other hand. In 

described the former as psychOmotor tests, in which the driver is requested to perfo certain tasks, ' 

and the l~tter' as scientific. evidence of a physiological phenomenon that is associated' with 

intoxication. The psychomotor field sobriety tests are designed to test for two func ions of a driver: 

1) The ability to follow instructions, and 2) The ability to perfoon certain physical ta s. The inability 

ofadriver to.follow:inst(Uctionsmay,indicate';'!1entaLimpainnentdueJothe consu ption ofa1cohol, 

,while the inability, tope.rfonn certain physical tasks may indicate the physical impa rmentdue to the 

consumptionc'ofalcohol. ' 

a. Esychomotor Tests. 

In' Meador, the Florida District COurt of Appeals detennined that' t e results of the 

psychomo,tor tests were adrrussible to show that the subject was impaired due t intoxication. It 

noted that: 

There .are objective components of the field sobriety [tests] which are omrnonly 
understood and easily determined, such as whether a foot is on a line 0 not. ; .. 
[EJvidence ofthe police officer's observations of the results of defendants erforming 
the [field sobriety tests] should be treated no differently than testim ny of lay 
witnesses (officers, in this case) concerning their observations about t e driver's 
conduct and appearance. [Footnote o~tted.] 

The mere fact that the NIITSA s~dies attempted to quantify the reliability of the 
field sobriety tests in predicting unlawful BAC's [sic} does not conve an of the 
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observations ofa person's performance into scientific evidence. The pOlicJ officer's 
?bservations of the field sobriety exercises, other than the HGN t~st. gl~ou[d ~e placed 
In the same category as elher commonly understood signs of ImpaIrment, such as 
glassy or bloodshot eyes, slurred speech, staggering, flushed face. labile rffiotions, 
odor of alcohol or driving patterns. . 

As long as the testimony of the officers is restricted to lay observations( we agree 
with the state that ... the probative value of the psychomotor tes~ing is not 
outweighed by the danger of unfair prejudice. I 

I 

[d. at 831-32. The court then went on to hold that any' attempt to attach signific~dce to the subject's· 
. I . 

performance beyond that attributable to any other observations of the subject'1 condu~t could be:. 

misleading. lhe court instructed that terms such as "test," "pass/' "fail," or 'Ipoints," should be 
. . . . . I . 

avoided, because they tend.to enhance the significance ofwhat are otherwise t~e observations ofa 

layperson . . ld; at832-:-3l. At the other extreme, the decision.in Homan, sZlpra,.rtQUireS th~t all field 

sobriety. testsbe .. perfonnedin .accordance with the instructions. orthatevidende of their results be 
. I 

. rlisregardedin'its ;eritirety:', I 

This Court·isof the:; opinion that the proper approach with respect tothb psychomotodield 
I 

sobr~etY testsliessom~where.betweenthe two extremes. As noted abo~e, the NHTSA has 

detennined that the results of field sobriety tests are reliable only if administered txactly as prescribed. 

by the NHTSA, and that~they must be analyzed and scored in accordance with fUidelines pres~.~bed 

by the NHTSA If they are administered in accordance with the NHTSA guideli~es, they are entitled 
I 

to more significance than mere casual observations of a layperson. However, if they are not 
. I 

administered in accordance with the NHTSA guidelines, they are only entitled to be treated as the 
I 

casual observations of a layperson. 
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I 
When an officer administers field sobriety tests, he either fully complies with the NHTSA 

I ' 

guidelines. or he doesn't. The significance to be given the results will depend uPfo whether or not 

the officer fillly complied with NHTSA guidelines. ,When the arresting officir testifies that he 

administered field sobriety tests and relies on them as a basis for his determination trat the driver was 

intoxicated, and where the proper administration of field sobriety tests is raisedlby the driver, the 
. '. , I 

commissioner must determine whether or not the tests were performed in cOFormity with the 

NHTSA guidelines. 

Detennining whether the tests were performed in accordance with NIITSA ~idelines requires 

evidence that, with respect. to each field sobriety test administered, each and e~eJ step of each field 

sobriety. test was performed. and performed' correctly. Otherwise, as noted by the NHTSA and as 

held in Homan, the results. of the field so briety .tests are not valid. ,Because thea~resting officer.has 

the burden of proving that the driver was intoxicated, it is necessary for the o~cer to also present 

evi d~nce' to show that the field' sobriety tests were administered .in:comPlianci -with theNHISA 

guidelines. The mostlikelyproofis the officer's own testimony . 

. If the evidencepresenteddemonst~a.tes that the field sobriety tests t..ere p~rfonned in 

accordance. with ~he NHTSA guidelines, then it is appropriate for the arresting [officer to testifY to 

their results. It should be noted that the NHTSA guidelines do not speak in! ~erms of a s~~j eet 

"passing" 'or UfaiIing" ; test. Instead, they speak in terms ofthe number of cItes that the subject. 
[ 

presents on each of the tests as indicating potential blood alcohol content above .1 0%. At the very 
. I ' 

least, the testimony of the arresting officer should be presented .in these terms. 
. . I 

. If the evidence demonstrates that the field sobriety tests wen~ not adminiS!1 ered in accordance 

with the NHTSA guidelines, it does not mean that all testimony respecting th: ir administration is 

[ 
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inadmissible. The subject may be called upon to perform certain actions durin~ the course of an 

improperly administered test, which may lead to the conclusion that he or shel was i"ntoxicated. 
. i ' .. 

However, it must be evidence of a nature that would make his intoxication apparentl to a lay person.n 

On the other hand, there are certain actions required by the tests which, acCOrdi~g to the NHTSA 

guidelines, may count against the subject. However, in the absence of evidence showing compliance 

with the NHTSA procedures, these actions should not be counted against the sub ect because there 

is no evidence to show that the subject was properly instructed and any neeessa demonstrations 
. . 

givenP It is sil}1ply not appropriate to find that a driver has failed a field sobriet test for failure to 

follow instructions or to comply with technical requirements of the test, where th re is no evidence 

that he or she was given the instructions with whieh he or she .issupposed t~comply, or was 

jnstructed.a~to.the·technicalrequirements:Tofindthat a driver is intoxicated on the basis of the 

results ofpsychomotortests".theJindingmust be:based on,evidencethat the subject was .properly 

instructed andthattheofficenproperlyanalyzed andscoredth~tests,underNHT A guidelines. 

n For example. the officer may ask the subject to stand upright with his ands at his .. side, 
while the subject may be unable to stand at all or may have to stagger or take steps to maintain 
balance while attempting to stand" still; or the officer may ask the subject to w lk a straight line 
clearly marked on the sidewalk. but the subject is c1earlyunable to walk a str ight line. 

:u For ex~mple, the fact that during the walk-and-turn test, the subject begins the test 
before the officer finishes giving him instructions or fails to make the turn in the manner 
prescribed by the NHTSA guidelines is not, in and of itself, evidence of intoxication. The officer 
must provide evidence to show that the subject was properly instructed not to ibegin performing 
the test prior to the issu~nce of instructions or that he demonstrated to the siubject the proper 
method of performing the turn during the walk-and-turn test. Otherwise, he l is counting clues 
against the sLlbject of which the subject, even if perfectly sober. was not awar . 

31 



b. HQrizontal Gaze Nystagmus I~st. 

I.nSfatev. Barker, 179 W. Va. 194,366 S.E.2d 642 (1938), the Supreme ourt held that in 

order for the results of the horizontal gaze nystagmus test to be admissible, th re must be some 

evidence 'respecting the methodology of the test, its scientific reliability and its r suIts. It also held 

that there must be evidence of whether accepted testing procedures were foll wed by qualified 

personnel in the particular case. It noted that evidence of scientific reliability s ould include both 

testimony by expert witnesses and relevant articles and scientific publications. Id. t 198, 366 S.E.2d 

at 646-.24 

Courts in other jurisdictions have .held that the results of the horizontal g e nystagmus test 

are admissible t() show intoxication, provided that the police officer lays a pro er foundation. In 

Schultz.v.State;,106 Md. App.145, 179-80;'664 A.2d 60, 77 (1995),the Maryla dCourtofSpecial . 

Appeakheld thattne arresting officer :failed to lay a. proper fQundationtosupport ,admission of the 

HGN testresults~.<'First.:·,heJailed· to 'lay ,a sufficient. foundation·.respecting' s qualifications to 

,administer the HON test. He initially testified that he was trained to perform fielsobriety tests,' but 

did not'statethathe had been trained :toadministertheHGN test. He te tifiedthat he had 

administered field sobriety tests approximately 100 times, but he did not testify s to his experience 

in administering the HGN test. He later testified that he had been instructed at t e academy h9w to 

do the test,but was not a certified instructor. 

Second, he failed to tay a proper foundation respecting administration 0 the test. He failed 

to perform certain checks prior to administering the test that are designed to red ce the chances that 

24 The Court also held that the results of the HGN test could only be sed to show that a 
person was driving while under the influence of alcohol. They could not bused [0 estimate a 
driver's blood alcohol content. 

32 



nystagmus resulted from causes other than alcohol. The court noted that this as important, in light 

to the numerous possible causes of nystagmus.H 

In Emerson v. State. 880 S.W.2d 759 (Tex. Crim. App. 1994). the Te as Court of Criminal 

Appeals, after extensive analysis, determined that the results of the HGN test ere reliable, and that 

evidence respecting the test was admissible when given by, "[OJfficers who ... '1 receive standardized 

training in its administration. When administering the. HGN test, those pffkers must follow. 

standardized procedures as outlined in the DWI Detection manual published by {ruTS A." The court 

detennined thatthe ofti cer had followed the procedures outlined in the manu,\. . 

. Other courts have. reached the same result, but wit,hout so extensive ar analysis. See State 

v. Superior Court, 149 Ariz.·269, 279, 718 P.2d 171,181 (1986) (HGN,te~t admissible in same 

. manner as other field sobrietytestres~lts provided that there 'isaproper fouddation as techniques 

used and the officer's ability to use it.); State v. Brei tung, 623 SQ.2d 23, 25 I (La; Ct. App. 1993) 

-, 

1 

2J The, court listedthirty~eight possible causes'otnys.tagmtis;includ ng: 

(1) problems with the inner ear labyrinth;(2} irrigating the ears ·with \fiarm or cold 
water under peculiar weather conditions; (3) influenza; (4) streptbcoccus; ·(5) 
vertigo; (6) measles; (7) syphilis; (8) arteriosclerosis; (9) muscular dy~troPhY; (10) 
multiple sclerosis; (11) Korchaffs syndrome;' (12) brain hemo rhage; (13) 
epilepsy; (14) hwertension; (15) motion sickness; (16) sunstroke; (l ) eye strain; 
(18) eye muscle fatigue; (19) glaucoma; (20) changes in atmospheric Piessure; (21) 
consumption of excessive amounts of caffeine; (22) excessive ex:posur (0 nicotine; 
(23) aspirin; (24) circadian rhythms; (25) acute trauma to the head; (26) chronic 
trauma to the head; (27) some prescription drugs, tranquilizers, pain edications, 
anti-convulsants; (28) barbiturates; (29) disorders of the vestibular a paratus and 
brain stem; (30) cerebellum dysfunction; (31) heredity; (32) diet; (33 toxins; (34) 
exposure to solvents, PCBs, dry cleaning .fumes,· carbon monoxi e; (34) [sic] 
extreme chilling;. (35) eye muscle imbalance; (36) lesions; (37 continuous 
movement of the visual field past the eyes, i.e. looking from a movi g train; (38) 
antihistamine use. [Cites omitted.] 
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(Proper foundation for admitting the HGN test has been laid when the officer shows he was trained· 

in the procedure, certified in its administration and that the procedure was properly administered.); 

People v .. Berger, 217~lich. App. 213,217-18,551 N.W.2d 421,424 (1 96) (The necessary 

foundation is satisfied where there is evidence that the test was properly pe ormed and that the 

officer administering the test was qualified to perform it.); State v. Bresson, 51 hio St 3,d 123, 129 

554 N.E.2d 1330, 1336 (1990) (Results of HGN test are admissible, so long s proper foundation 

has been shown both as to the officer's training and ability to administer est and as to actual 

technique used by the officer in administering the test.). 

A proper foundation for admission of testimony respecting the horizonta gaze nystagmus test 

requires evidence of the following: 1) The scientific basis of the test; 2) The 0 cer's qualifications 

to administer the test; 3) The fact that the test was administered in acco dance with NHTSA 

guidelines; and 4) The officer's qualifications to interpret the resuItsofthe les , including his ability 

to attribute: any: nystagmus to alcohol and not to other causes?6 

v. Failure to Address All Evidentiary Issues. 

The Court would note that there is a consistent deficiency in adrni.nistrati edecisions prepared 

by hearing examiners for the Divisio n of Motor Vehicles. This Court has r viewed a number of 

decisions. where the commissioner found that the operator drove a motor ve cle while intoxicated 

based on field· sobriety tests or other physical behavior (as opposed to the res Its of chemical tests, 

26 In People v. Williams, 5 Cal.Rptr.2d 130, 3 Ca1.App.4th 1326 5th Dist. 1992). the 
California Court of Appeals held that an officer can administer and observe nystagmus, but may 
not be qualified to attribute nystagmus to a particular cause, such as alco 01 consumption. In 
Schultz v. State, supra., the Maryland Court of Appeals noted that the cases nd literature indicate 
that there are numerous factors that have been mentioned as a cause r possible cause of 
nystagmus. See f.n. 24. 
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wruch are substantially more reliable and less susceptible to subjective interpretation l1
), and where 

the operator of the motor vehicle presents evidence that he or she suffered some physical impairment 

that prevents adequate perfonnance of the field sobriety tests. There are a number of decisions 

reviewed by this Court in which the hearing commissioner has failed to address the driver's evidence 

which could legitimately demonstrate that his or her failure to adequately perfonn the field sobriety 

tests may have' resulted from his or her physical impairments. The comrriissionet's de<:isions routinely 

state .that a chemical test of blood, breath or alcohol is not required, cite Albrecht v. State, 173 W. 

Va. 268, 314 S.E.2d 859 (1984), and state the facts that tend to support a finding that the operator 

was driving while intoxicated. The evidence respecting physical impainnents is simply not addressed 

in the decision. 

This Court is not the only court in this. state to recognize . this .problem with the 

commissioner's decisions. In In re:Faykus; Civil Action No. 97':AD-75-H (M:arch 3, 1998), the 

Circuit Court ofRaleigh.County"recogruzedtrus·problemlstating :.' 

The first concern to be expressed by this Court, regard~ the continuing inability 
of the.C ommissioner, ,by:and through her Hearing Examiners, to follow and adhere· . 
to the·minirnum.standardsofdueprocess a,s required by thestaiu~es and the case law, 
relative to issues of revocation. The Commissioner in this case, as she has done in so 
many previous cases, relies entirely on the case of Albrecht v. State, [173 W. Va. 268, 
314 S.E.2d 859 (1984)]. The Commissioner appears to interpret this case as 
warranting the revocation of a drivers license, based upon any minimal presentation 
of evidence by 11 police officer. The pr9blem with this position is that the West 
Virginia Supreme Court of Appeals, in a number of subsequent cases, nas refined and 
limited the broad power granted to the Corn.rrUssioner under the Albrecht case. 
Specific reference is made to th~ case of Muscatell v. Cline, 196 W. Va. 588, 474 

17 The Court would note that the NHTSA guidelines for the administration of field sobriety 
tests indicate that they are to be used primarily for the purposes of determining whether there is 
probable cause to believe that the operator of a motor vehicle is driving while intoxicated and to 
place the driver under arrest for the purpose of administering a chemical test to determine whether 
the person has a blood alcohol content in excess of the lega! limit. 
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S.E.2d 518 [W. Va. 1996]. That case dealt with a number of issues which are 
relevant in this case, and include the use offield sobriety tests, reasonable, rticulable, 
suspicions for maIGng investigative stops of motor vehicles and confl cts in the 
evidence. 

This Court has seen, in the last several years, a majority of cases re ching this 
level on Petitions for Review, wherein the Conunissioner, by and through h r Hearing 
Examiners, has declined to consider the evidence of the secondary chemic I analysis 
of the breath because the police officers who represent themselves at thesq hearings, 
fail to meet very technical and particular foundation requirements for the in~roduction 
of the secondary chemical test of the breath. In most all of these case~, the law 
officers who are untraiiled in tedu~cal, legal presentation of evidence, lare pitted 
against weU~seasoned attorneys who, in the zealous representations of t,eir client, 
make appropriate objections to technical imperfections in the presen. tatiOntOf certain 
evidence. While these problems might be remedied through the appropcta e training 
ofthese officer~ regarding the necessary evidentiary foundation for the adrssion of 
these test results, this in (sic) nonetheless the system under which we operate. And 
that system is designed to grant unto individuals . , . due process. . I 

. In this case, as in so;manycasesinthe .past;·.theCommissioner.has efused to 
consider the secondary chemical test .of breathjand isforced torelyu on other 

. evidence tosu pport .theadministrative·revocation of the. license. Sust ining the 
objections of the petitioners in these matters. regarding the' admission ofth . scientific 

. tests, seemsto'evoke~in,thisCourt's opinion; a position by the Gommission rthaFshe 
... will·use,·her:·.discretionary"powersthereafter,to;,support·r.evocations··.·bas don.'any 
. modicum ofevidenceothat. may be·:presented by the police officer. This· does not 
comport withthe principles of due proc.essand fairness. . . I 

Ifonereadsthe Albrecht decision; one might presume that all a police qfficer has 
to do is provide evidence that he had a reasonable, articulable suspicion t~ stop the 
vehicle, that there was evidenc~ of drinking, and that the d.river ~fthe ve~cle fail,ed . 
one of a number of field sobnety tests, and the revocatIOn wllJ so upHold. (SIC) . 
Muscatel! clearly tells us that, "where there is a dir~ct conflict in the . i I vi n 
lipon which an irgency proposes to act, the agency may not elect one vers on of the 
evidence over the conflicting version u ruess the conflict is resolved by a reasonable, 
articulate decision weighing and explaining the choices made and rendering decision 
capable of review by an appellate court." (See Muscateli, Syllabus point 6, emphasis 
added.) [Emphasis in origina1.] 

In this particular case, there is clear evidence which contradicts a presu ption of 
a finding of intoxication. That evidence includes direct admissions by the 0 leer, that 
the petitioner, Mr. Faykus, did not sway or stagger, that his speech did not ppear to 
be slurred and that he was coherent. In addition, there was evidence that . Faykus 
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suffered fi'om a pre-existing physical condition that .may have rendered hin~ [incapable 
of perfonrung the one-legged stand and the walk·and-tum tests. ~sent the 
availability of the secondary chemica! test of the breath, this evidence is Icritical in 
terms of the resp~ndent' 5 contentions that he was not operating a vehicle/under the 

. influence of alcohol. The Commissioner, by and through here (sic) Hearing gxaminer, 
cannot ignore that evidence. Where there is a conflict in the cortoboratin~ evidence 
upon which the Conunissioner relies in affirming a revocation, she must st,te, on the 
record, why she has elected to adopt one version of a set of facts and disregard the 
other. Li~ew~se, it is i~portant for the ~o~s.sioner [0 address is.sue~ raised on 
cross-exarrunatlon regardmg the proper admuustratlon of the field sobnety tests. The 
Barker decision (Slate vs. Barker, 179 W. Va. 194366 S.E.2d 642 [W. Va. 1998]} 
states that an officer cannot use the horizontal gaze nystagmus test to bstirnate a 
blood alcohol level. On the other hand, that case clearly acknowledges tqatonce an . 
officer has shown that he has been trained and that he has appropriately a~ministered . 
the test, it is admissible as evidence that the driver was driving under the itilluence of 
alcohol. Clearly a prerequisite, however, is an explanation by the Co~ssioner as 
to why she believes the test is appropriate, reliable and admissible in a part~cular case. 
Blanket recognition of field sobriety tests is not appropriate. The adminfstration of 
field sobriety test (sic) is subject to review at any time they are offered as ¢vidence of 
jntoxicationand reliedupon:tosupport.the.·administrativerevocation of i license. 

The Circuit Court of Raleigh Gountynmanded.the caseto-theDepartmentofMftorVehic1es· for a 

reasoned and.arti culated ecision,':addressi ng theevi den ce~raisedby,thepetitioner; . 

• ·Inthe,presentactiol\:the,conunissioner~ sdecisions contain many of the de~ciencies. that' were 

recognized in.theFaykus·dec;ision:'FoLexampte;in the.case ofMr: ,Bias,therew~s evidence that: 1) 

Mr. Bias~ wearing cowboy boots with heels, which could affect hi s bal anee ,n the psychomotor 

tests, 2) he was given the walk and turn test on a surface which was, to some de$ree uneven, and 3) 

there was no line on the rurface upon which he could walk heel to toe, and no eVidbnce that there was 

a paral1elline that he could use for reference, so as to walk a straight line. Ther~ was also evidence 

that he had taken some cold medication containing an antihistamine, which could [cause or contribute 

to nystagmus. 
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VI. IbtiniliYidual Case~. 

A. Scott Bias. 
. , 

In the case of Scott Bias, the arresting officer, Patrofman Jeffrey H. Ash otthe Huntington 

Police Department, testified that he followed the pickup truck being driven by 1-J. Bias along the 
I 

street~ of Huntington. He stated that he observed the truck cross the center line 1everal times and 

that the truck slowed down and sped up in a sqmewhat erratic manner several tim~s.21 He stopped 

the truck and upon approaching the vehicle, he smelled alcohol on the breath of Mr. Bias. Officer 

Ash asked Mr. Bias to exit the vehicle. He testified that it was at this time that he hoticed beer cans 
I 

in the back of Mr. Bias's truck. 
I 

Officer Ash then administered field sobriety tests to Mr. Bias. He testifief that he told Mr. 

Bias. that he was going. to .administer .. field:sobriety tests and that h e"explained to t'!l ias, " " "' how 
. . 

to. do the test."· He alsOitestified that he.demonstratedhowtoperfonntheninehe41~to-toe steps and 

the. tum. '.OfficeN\'sh testified!,thatMr;'j,:Bias!stopped tosteadyJumself;;:did:not toti4h heel to toe, lost 

his ,balance while walking,used. his;anns·.tobalance-hlmselfandlost hls balance~hiletuming: 

'Oncross,examination"counsel for Mr.'Biasasked Officer Ash to testify ex1actly as to how he 

I 
instructed Mr. Bias and administered the tests to him. Even though Officer Ash's description as to 

I . . ' 

how he· did so was probably the 'strongest foundation that was laid by any of tli e officers inJhese 

consolidated appeals, it· was clearly insufficient. The instructions were clearly i ,sufficient. Officer­

Ash did not provide evidence that the surface upon which the test was administerJd was flat and that 

I 

. 18 Mr. Bias testified that the truck slowed down and sped up because hJ and his passenger 
were attempting to, see street ~i~ns s? that the,rcould determine where they wer,. He testified that 
they were both fairly unfamtllar WIth Huntmgton. I 

I 
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there was straight line upon which tvlr. Bias could walk or use as a reference. ~9 He did not testify that 

he provided certain instructions to Mr. Bias during the initial positioning stage, that he properly 

positioned !vir. Bias during the initial positioning stage, or that he ascertained fr m rvrr. Bias that he 

understood the instructions. 

With respect to the walking stage of the test, Officer Ash did not test'fy or provide other 

evidence that he properly instructed Mr. Biashow to perfonn certain aspects of the test, such as 

keeping his anns at his side while walking, and that once he began the test, 

completed it. While Officer Ash testified that he showed Mr. Bias how to walk 

to turn, there is no evidence to show that he demonstrated the "pivot turn" to . Bias. 

There was no evidence that Officer Ash scored the test in accor ance with NHTSA 

guidelines. He testified that he penalized Mr. Bias for not touchinghisheelto his toe, even though 

the guidelines permit a gap of uptoone,half o[an inch. He testified .that Mr. ias used his arms to 

balance himse1f;~ eventhough.:the~guidelinespennit trus .. Theguidelines.:only'pe it 1his.tobe counted 

against a suspect if he raises his anus more than 6 inches from his side. The evi ence shows not that 

MLBiasfailed to perfonnin accordance with the NHTSAguidelines, but that e,did not perfonn ih 

accordance with a more stringent standard which was imposed by Officer As 

Officer Ash then testified that he administered the horizontal gaze nystagmus ·test. He 

presented no evidence respecting his training to admlnister the test or to int rpret its results. His 

testimony with respect to administration of the test waS also insuffiCient. He di nothing to determine 

whether Mr. Bias was subject to some othe~ circumstance or condition w ·ch rrught have caused 

29 Mr. Bias testified that the surface upon which the walk-and-tur test was uneven and 
that there was no straight line on the surface for him to follow. He also rovided a photograph 
to show that the surface was uneven. 
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nystagmus in his eyes, as required by the NHTSA guidelines. Officer Ash also les ti fit tna t the re was 

no onset of nystagmus before 4S degrees. 

Officer Ash Clearly indicated that he did not understand part ofthe scoring of the horizontal 

gaze nystagmus test. He testified that the onset of nystagmus prior to 45 degrees will occur only 

when the subject is extremely intoxicated. The NHTSA guidelines do not indicate t·s. In fact, they 

indicate that th.is is a' factor that should not be counted against the subject. O. leer Ashc1early 

counted this against Mr. Bias. . 

Officer Ash then administered the one-legged stand test to Mr. Bias. As printed out by Mr. 

Bias in his memorandum, Officer Ash reduced eleven separate, detail~d instructions fO approximately 

seven sentences. The record clearly contains insufficient evidence to demonstrates that Officer Ash 

instructed Me Bias. in. accordance with theNHTSAguidelines. 

Officer Ash'stestimony;a1so demonstrates that he did not properly score the one-legged stand 

·adrninister.ed . .to;Mr;;Bias·.·.;;Hetestifiedthat:Mr.·Bias usedhisarmsJor:balance.However, ,a subject 

may use his arms for balance, but it should only ,be counted against him if he mo~es 'his arms more . 

. ~ sixinches away from his body. The only ~'c1ue"· to which the oflicer properl1testified was the 

fact that Mr. Bias put his foot down during the test. ' 

. The foregoing demonstrates that there was an inadequate foundation for the results of the 

field sobriety tests. Consequently, there was j'nsufficient evidence of probable cause to arrest 1-'Ir. 

Bias, ot to find that he was intoxicated.30 

'" The results of the secondary chemical test, a breath test, were exclJ d by the hearing 
examiner. He found that the arresting officer failed to lay a proper foundatiot for introduction 

. of the results of the breath test, because he presented no evidence that the machin~ used to test Mr. 
Bias's breath had been test to determine whether or not it was accurate and whe the last test had 
occurred. The Court is astounded at the number of times that it has reviewed de isions where the 
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B. LQnathan Hudnall. 

In the case of Jonathan Hudnall. it is clear from the record that the arresti g officer, Deputy 

D; E. Willard of the Kanawha County Sheriffs Department, did not lay a pro er foundation for 

administration of the field sobriety tests. In his direct testimony, Deputy Willard 0 ered no evidence 

with respect to his qualifications and training to administer any of the field sObriel tests. His direct 

testimony respecting administration of the field sobriety tests to Mr. Hudnall a"his scoring of the 

tests was, at best, conclusory. ' , " I . 

On cross examination, counsel for Mr. Hudnall asked D~puty Willard tf describe how he 

administ~red the tests to Mr. Hudnall. 'If effect, counsel gave peputy Willard the 10pportUnity to lay' 

the proper foundation for a~ministration' of the field sobriety ~ests. Deputy Willard objected on the 

grounds that he could no~ recalle'xactly how he administered the tests. Although trswas a perfectly 

acceptableJineof questioning,the hearing examiner sustained Deputy Willard'sfbjection. 

'. ,·As·.aresultofthis,sequence.ofevents;DeputyWillarddid'notlay'!proper f1undation to show : 

that he was qualified to administer .the field sobriety tests, that he was qualified. to i1terpret the results 

Qfthe hopzontal gaze nystagmus test, or that the field sobriety tests were prope11Y administered in 

accordance with guidelines of the NHTSA. Consequently, the hearing examindr ~hould not have 

considered the results of~he field sobriety tests .. A further consequence is that ther~ was no pr;"able 

cause to arrest the petitioner. There being no probable cause to arrest the petit+er, there was no 

basis for administration of the secondary chemical test. In the absence of the field I sobriety tests and 

resultS of breath tests have been excluded because of the failure of an offic!r to lay a proper 
foundation, especially of this nature. It seems that the state. its counties and its munic.ipalities 
would take some steps to train their officers. to perform r.outine, clerical tasks ff this natu~e, s,o 
as to ensure that the results of secondary chemical tests, wh Ich are the best evider,ce of a subject s 
intoxkation, are not routinely excluded. I 
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the secondary chemical test, there is no evidence to show that the Mr. Hudnall w s driving while 

under the influence. Therefore, the order revoking his license must be reversed. 

C. James Smith .. 

In the case of Mr. Smith, the arresting officer, Herbert L. Faber, a deputy ith the Jackson 

County Sherifi's Depar:tment, testified that he and another deputy, Deputy Bair, foil wed Mr. Smith 
. . . 

for some time before he stopped him. Deputy Faber testified that he did not ob erve Mr. Smith 

violate any law or drive erratically prior to stopping him. He stopped Mr. Smith only when he passed 

another vehicle that had slowed down to make a turn. In his paperwork, Deputy Fah r indicated that 

he swerved around the vehicle and accelerated rapidly. He and Deputy Bair follow d Mr. Smith for 

another quarter or half-mile before stopping him. During the additional time that t ey followed Mr. 

Smith, they did not observe Mr. Smith violate any law. Upon approaching Mr. Smith's vehicle; 

Deputy Faber smelled alcohol on Mr. Smith's breath. In his testimony,. Deputy Fa er admitted that 

the smellofalcoholon a driver's breath is merely evidence thatthey may have cons med alcohol, but 

it is n<:lt proof that the driver is intoxicated. He further admitted that at the time th t he stopp~d Mr. 

Smith and smelled alcohol on his breath, he had no probable cause to b~tieve th t Mr. Smith was 

driving while intoxicated. 

. Deputy Faber then administered field sobriety tests to Mr. Smith. According to Deputy Eaber, 

he formulated probable cause only upon administering the field sobriety tests. '5 direct testimony 

respecting administration and scoring of the field sobriety tests was perfun tory. On. c~oss­

examination, Deputy Faber was able to recall very little about his training respe ting field sobriety 

tests. He also offered no testimony respecting his qualifications to administer said t sts or to in~erpret 

their results. Deputy Faber admitted that there were other potential causes ofn stagmus. and that 
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he could not be certain that it was intoxication that caused nystagmus in Nlr. S ith. He also failed 

to present any evidence respecting the scientific bases underlying the horizontal gaze nystagmus test 

or to show its general acceptance in the relevant scientific community. 

Upon being cross-examined about his administration of the horizontal g e nystagmus test, 

Deputy Faber was not able to testify with any degree of specificity as iohow he erformed the test. 

The only matter on which he was able to testify with any degree of certainty w s that the onset of 

nystagmus did not occur prior to the 45-degree angle. Only when the onset 0 nystagmus occurs 

prior to the 45-degree angle is this a clue that should be counted against the SlISP ct. Therefore, this 

was an indication that Mr. Smith may not have been intoxicated. 

' .• With respect to .the walk-and~turn~testand:one~legged·<standtest,Depu y Faber was as~ed 

by counsel forMr.:$mhhtodescribectheinstruction he:gaveMr.::Srilith: .. His testi onyrespecting his 

instructions was'sodeficient thauhehearing.;e~aminer:could·:nothave~deteimined whether or not the 

inst~ctions actuallygivenwere;sufficientto:permitMr;/Smith 'performthe test in accordance with· 

NHTSA guidelines .. Consequently, itwas i.\TIpossible for:thehearing. examiner to determine whether 

or not peputy Faber could have properly scored Mr. Smith's performance and hether, in fa.ct, he 

did so. 

. Deputy Faber admitted that on the o~e-le.gged stand, he did not comply ith the instruction 

. that requires the officer to stand at 1e'ast three feet away from the suspect. He Iso testified that he 

was unfamiliar with factors, other than intoxication, that might cause a driver to f1 il the psychomo.tor 

tests. 

Based on the foregoing, it is apparent that Deputy Faber failed to lay a p oper foundation to 

show that he was qualified to administer the field sobriety tests, that he was quali ed to interpret the 
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results ofthe horizontal gaze nystagmus test, or that he, in fact. administered the: field sobriety tests 

in accordance wi th guidelines of the NHTS A. Consequently, the hearing exanJer was wro ng as a 

mater oflaw in failing to exclude the results of~he field sobriety tests. A further ionsequence is that 

there was no probable cause to arrest the petitioner. There being no probable icause to arrest the 

petitioner, there was no basis fo r Depu ty Faber to attempt to ad minist er the seco~dary chemical test 

to Mr. Smith. There being no probable cause to' arrest Mr. Smith and no basis fJr administration of 

a secondary chemical test, his refus~l to submit to the secondary chemical testhannot constitute a 
. , 

reversed. 

Therefore, the order revoking rSlicense must be basis for revocation of his operator's license. 

VIT. .conclusion. 

Based· on.the foregoing, the Court does HEREBY'Oru:::>ERthat ~he orders of the 

Commissioner ofthe DepartI;l'1e~tofMotor,y~lUctes,'r.eVOkingthe/ope~atars'lic~ses of each of the 

petitioner.irithis,action/Scot~,Bias~JonathanHtldnaUand JamesSrriith; .are·reJersed,. and that the' 

Commissioner of the Division of Motor . vehi.c1es is .to. reinst ate the licenses of eat of the petitioner. 

The Co~rt does FURTHER ORDER that this case IS hereby DISMISSED and SrtuCKEN from the 
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,.": 'X " . . HIBIT fta. 
IN THE CIRCUIT COu'RT OF KANA\NHA COUNTY, WEST VIRGIN 

SCOTIB(AS. 

Petitioner, 

v. 

] A.l.~ CLI?'''t'E. Commissioner 
West VU'ginia Department of 
Motor VerucIcs, 

Respondent 

Civil Action No. 94-A..I\-207 

ORDER DENYlNG RESPONDENT'S MOTION TO 
YACAIETRE COURT'S "QPINICN-ANPFINAL-DRPER" 

This matter is before the Court on the respondent's motion to vaca.te the leOp' 'on and FuW ' 

Order" entered by thi:I Court OIl ~er 22. 2000. ' Tht respondent filed. & emorandum 

addressing certain legal precedent cited by the petitioners and, to some extent, reli 

Courtmtts "OpiniOn wd Fmal Order." The petitioners then filed t memorandum in 

respondent's m=noraridum. Havins revie'W'ed the parties' respective memoranda, the 

opinion to deny the respondent's motion to vacate its "Opinion andFt:lal Order." 

. Without reiterating each and every point made in the "Opinion and Final Ord t,'" the Court 

is su.tisfied that its original decision. is correct. There are scvert1 points which the 

emphasiu. 

Rules of Evidence, in that it is "scienti:5c, technical or other speci&lized knowiedge." Clearly, Rule 

705 reqyires the witneSs to testify to underlying facts, including the foundation for his or her 

teStimony, on cross-examination. The Administrative Procedures Act. W. Va. Cod § 29A-S-l, ~t 

1 
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P.03 

sq., requ~., th" ",. Rule:s ofEyidence be foUowed in admini""tiv. proCeedinssj w. V~ Cod. 

§ ~9A-;-2(a). EYen to the extent tha.t § 29A-5-2(1) could be i[lterjlret~ to indicate lsamcthinglc:ss 

than strict ~ to the Rules of Evidence, they provide guidance te$pecting the ~dmUsibility or 
and weight to be given to evidence of this nature.· . 1 

-.. Se<ond, !hue is ~me validity to the petition",' assertion thatthe mpond+"p~si1iOD io 

somewhat contradictory. On the one hand, the respondent contends that fie/.d 5O~riety tests ~ 

rdiable ill praYing whc:ther or 110' • driver is into';cated. The literature and the t,ny p.....u.d 

to the cornmWioner.s heari.,g examiner·at theBw hearing both indicate that the t~ UDdett&bD 

bJ Jt~ N~onal Highway TIClIl!portatio.n Safety A:drninistr¥ion shows that the rjts o(the field 

sobriety tests are reliable1 only when administered in ac:cordance with standardized cedure3, &ad 

under certain conditions. Police officers are traioed to administer the ''''' using 1 rundardiud 

procedures developed by the NHTSA. They routinely offer the results as empirical ~ objective 

evidence that the driver is intoxicated. 1 

. .&wever, when a driver lIeCk:s to ensure tmt results of the field sobriety tests ar~ vested with 

the reliability asserted by the officer, the respondent routinely holds, ~d herein he cfnt.ends. ~ 
there is no need for the officer to prove that field sobriety teSts are administered in aeeprd&nce with 

the.st..anda.cdized procedures and under the conditions Vtru.Ctl re:Tl~er their results reli.abfe He reuons 

that the officers' testimony respect.i.cg th~result:s is mere lay testimony, describing - behavior 
. . . 

which would allow any individual to determine whether or not the driver is intoxtterl- Iftbe 

. respondent were correct in this contention. there would be no need to establish ftmdardiz.ed 
1 

I As the Court ootcl in the "Opinion and Final Order," the field sobriety tesjl are at best 
80% reliable, even when administered under the best of conditions .. 

. . . . 2' '1 .. 
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proc:durcs, d.ctennir.e the ideu conditions and train police officers to a.d.mi..rUster thel field sobriety 

tests a.ccording1y. If the com.'1'js.sioner were ccrrect, to test for intoXication, anyone ~uld make up 
. I 

a test. lnd administer it and interpret the results in any tnamlcr they desire.1 
• 

The cornmissiooer also fa.ils to address the fact that ceruin a3pccu of the field I~briety t~ 
co~ti~" ovidcoce of intoxication only Wh""· ~nside:ed ~ the context .Of ~ ... ~ "s. 
begi.n.olng the tests before the officer completes the lnmucttons, or mcorrectIy making Je tum ttl the . I . 
waIk..m:f-tum test. This is not be:b.aviorwtUch would necessarily alloW l Lty person to condude tb.I.t 
'. I 

the driver is intoxicated. In order to demonstrate that these "clues" are indicia ofintoxicatioD. it is . . . I 
!'lee~ I<r tb.e offi.:.::r to sbc-"I' tb~ w":~ in waicn ti1ey are considered. This can 0, be d~qe by 

req~ the officer to lay a proper foundation. 

He also ignores the fact that certain clues on field sobriety tests iDdicatiDg int1catiOtl mItY 

also be caused by other &ctor~. A proper foundation would show whether the officer ~ to 

detennin!-,. whether or not the other factors might be present.. • 

Third, it appears that the .courts from am,aJority of jurisdictions have eoncl~ that field 

sobri~ teru are reliable onLy wilen ~stered in accordance with the $tandardized ~ocedUres. 
In $Ofre inswlces, they ha:ve expressly required the officer to lay 'a foundation before te~ to the 

results of field sobriety tests. In othe; instances, it appee.rs thu the COill"U have· rbched the 

I 

lOne.: agrunt the. Court wHt ampwlze that there' are eectain behaviors, S~Ch as the 
ma.nn:r of driving. spetclt or movement. that could .lead anybody. even a lay penon, * conclude 
that an indiv:iduaJ is intoxic:atc:d. It is safe ID say that., in most ~, behavior that ~iht allOW' 
a lay person to, conclude that a. driver is intoxicated could lead the arresting officer ~ the =me 
conclusion. without the necessity of administering field sobriety Ie5ts. However, fieJd sobriety 
tests are not the casUal observations of lay persons. instead. because they are deem¢ to have 
added reliability when properly administered, they are generally given grea.t.er weight and are 
deemed to be more objective. . I 



. conc!us.ion that the results of the field sobriety tests are reliable. and that thi.s ccJL.LSion has been 

· , b~ on tht premise tha.t the tests were administered in accordance with the nand.a.r4 proc.edures. 

finally, in C(lnducting hearings respecting license revo~ions, the COmmi.ssidner is actina'in . 

a ~uasi.judlcial c~pacity. in doing 50, is required to maintain absolute objecti~ty. [Acting in part 

through hi. h.arlng """"",,",, • .is job is to d ... nnin. whether or no. li~"'d driV1 an> opeRtin& 

motorVelucles in West Vu-ginia while intoxicated. or while under the inftUetlce of alco+_ Certainly. 

he bas no interest in revoking the licerlscs of drivers. who ar:e Dot driving un.de:r the ¥ucn.ce. 

The reS'Jlts of field. sobriety te~u shed tight on the subj~ of wnethec or rt ~ drivef is 

,. ~ -.. ..,.. ••• Co' .. " ~ "";.~,....." ~ ~ ... l1..~ ... . .. ~,.." .• -' cd.. . " ., cpe_!:t.!'!: !. ml.l.c. 'r'_ul(;<\; w._ • .: ... ",,~rthe ll_~,'''er...e; EXcqJlt .. u,·v ..... .! is ~llJ.:a I IS lI'rei","iu~ 

immaterial or unduly repetitious., the cOmmissioner should want to hear and COnsit arry and aD 

· e~dence which would tend to ~olster the reliability of field sobriety ~ or any other ~'the officer 

nis.y admini.rtt;c}. Laying ;tproper foundaticl1tor field driety tests is hardly irrelevant r imm.aterlaL 

Unless ~.roW1dation is required ofmuJtiple witnesses, it is hardly repetitive. A prot fuundation 

£Or" 6dd sobriety tests enhances the reliability of the t~ results and, consequently, tbe cohumssione:rs 

deci.sions. :rn light of this, the Court would anticipate that the commissioner would .J..etcome ~ch 

J A far superior method for!howi~g whether or not a driver is driviQg wh.il~ intoxicated 
is the use of the secondary chemical test which, in virtually every case if !lOt eva')( case, is the 
breath rest. Too ?ften, the ~ officer comes to the administrative hearing ~ued to lay 
a proper foundation for admtSSlon of the breath test. .. • . 

The brea.th. test is far more reliable in determining statutOry into:cic:a.tion J.an the 'field . 
· sobriety tests. It te$t.s for blood atc:ohol content, not facbm that may resu.lt from into~catJon, but 
which may also result from causes other than intoxication. The breath ttst does no~ i.llvolve the 
elements of subjectivity !hat are involved in field sobriety tests. Laylng of a P~ foundation 
foe me breath test is fa:.r: easier than laying the proper foundation tot' the field sobrie~ tefts. Tho . 
b:reatb. ~$t makes it easier for the commissioner to determine whether an individuat is drNina' 

. ,,?hile intoxicated. based on an objective standard, I 
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evidence, ~irdless of whet.1cr the it points towards or away from intoxicltioIl.. Tbb Court camsot 
: I 

. e:xpla.ill the vigor with which the commissioner argues agaL'1st t.l:Ie admission ofreI¢vant. matCIrial 
. \ 

evideIlCe, that can only improve the &Ccuta.cy of his dec'..sions. I 
. .' . . I . 

A.c:cordingly, the Court dOe! HEREBY ORDER that the respondent's moti0l to vacatetbe 

Court's "'Opinion and Firi&lOrder," e::teredDecember 22, 2000, is dewed. Th~ Court dOlI 
. . . I 

FURTHER ORDER that a. certified copy of this Order be sent to alI parties or OO\Jl1sel 0; ro::ocd.. rbe 
I 

COurt notes the objection and aa:ption of the parties. insofar IS their interests are adversely &f!bcto:f 
. I 

i 

\ 

I 
I 
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IN THE: CI11CU!T CQUrrr OF HNJ::IGH COUNTY, WEST VlRGI!NIA 

IN [\[;: PETITION BY MICHAEL C. FAYKUS, JH. FOR JUDICLAL I 
!il~VIEW OF l\DMIN1STHA'rIVE DECtS[ON MADE BylEXH IBIT b 
JANE L CLING"COMMISSIONER, DEPARTMENT OF I· .~:::: 
TBANSPOIiTJ\TION, DIVISION OF MOTOR VEHICLES, I 
SUSPENDING '1'1-18 LiCENSE or MICHAEL C. FAYKUSr JRfr 
TO OVE . '1'E 1\ MOTOE VEHiCLE . I 

. \\ .. CMLACfION NO. 97-AD-75-H ! 

~ \~~ro J~' DMV FILE NO: 193419C I 

~tV ). ...... ,. • .... .... 
,-_#' 

.,.# 

............ OF:INION ORDER 

.... 
, . I 

On 1}:8 24lh day of F'ebruary;, 1998, appeared Michael C. Fayku+ by and 

~hrough counsel, nor~dy D. Hoover, and also appeared Jane L Clin~,dommissioner, 
. , I ' 

by counsel, Thomas Mac,Aulay, pursuant to a Notice of Hearing on lhe!above-

I'eIer~nced Petition for Heview. The Court heard argument of counsel, I . , I 
reviewed the entire HIe, Including the transrcipt of the hearing held before the 

. Hearing Exaniiner in tius motter, on or about the 13th day of A~gust, 1 F97, and the 

Court deems it appropriate to issue the following ruling: I 

On May 29, 1997, Trooper C,B. Payne, MDPS, arrested the petit{oner/ Michael 
I, 

C, raykusl Tr./ for driving an aUlomobile while under the influence of afcohol on U.S. 

HOUl~ 19 in Raleigh Counly. West Virginia. Aller the arrest. U,e lroop1r flIed an 

Nf~davitl as required, with the Department of Molor Vehicles. Said AIIfidavit was 

I 
filed on or about 'the 29th day of May, ,1997. 

I 

. Thowofler,· Mr. Faykl.l8' license to operale a molor vehi.cle in thie Slate ofWesl 
I 

Vir~iniu wus revoked. lor a poriod of bis 1iI~ by letter doLed. June 51 1917, which said 

loller noled the iHing of the May 29, 1997 Affidavit, and also noted twq prior 

I 



!lIlspensicms or [(-;vocolloml, .ill(~lucli(lg·Ocfo.bef 16, 19B'1 and Nov(?mbt 2'l, 1993. 

'l'horooflor, tho pel irio(](;J', Mlchud C. F'oyku3, Jr., filed an opprbpriate dernaod 

[or em nominis! rulive heCll"lnq, and lhe hearing was sel originally for J~ne 24, 1997, by 

order of David H. Dolyard, Direclor of Driver Services, which said Jun~ 24, hearing 

. I 
was cOIltinued and rescheduled until August 13, 1997. The demand 1iled by Mr . 

. F'uykus al~o approprinteJy noled thaI he so~ght to conlesl the s~con1arychemica] 

test of breath, as used by the West Virginia Stale Police. 

Thereafter, a hearing commenced before William F. Cox, He+9 Examiner, 

on Aug us t 13, 199'1, 9.t 2:45 p.m. Present at the hearing were, Mr. CojX. Hearing 
I 

Ex.amir10C Micha01 C. Fl1yku.s, Jr., '1'rooperC.D. Payne, MDPS and llartdyD. Hoover, 

altor-ney for the peUlioner. The Hearing Examiner undertook to recel~e e~dence in 

lhe matter. 

ThereaIter, on or about September 29, 1997, the COmmissionJr, Jane L. Cline, 

. issued a seven-page final order affirming the revocation of Mr. Faykks' dri;ers 
. . . I 

. license. TheI'eaIter, Mr. Faykus filed a Petition in the Circuit Court o( Raleigh 
. . I 

County, for review of that September 29, 1997 order. I 

The Court, aiter having heard all the evidence in the case, arpument of 

counsel, and having reviewed the entire mel has a nUmber of concJrns as will be set 

Iorth herein. I 
I 

The first concern to be expressed by this Courl, regards ~he ionunuing 

inability of the Commissioner, by and thr~ugh her Hearing Examiners, to followaIld 

adhere to the minimum slandards of due process as required by th~ statutes and 

the caf?e law, .relalive to issues or revocation. The Commissioner i~ this case, as she 
I 



11(lS done in so many prevIous co.ses, relies enlirely on lhe case of N~· ~--"'-"==--'-"'..:........:::'-"-'='''-''' 

311 S.C. Zd, 059 W.Va. 19U1. 'rhe Commissioner appears l'o interpret 

warronling the ievocCllion of a drivers license, basedupon any 'minim 

presenlation of evidence by a police oHicer. The problem' with this p sUion is that 

the W'est Virginia Supreme Court oI Appeals, in a number of :subsequ nt cases, has 

relined and limited the broad power granted to the Commissioner un er the 

Albrecht case. Specific reference is made to the case 01 Muscatell v . Cline, 196 

W.Va. 588,474 S.E.2d·S18W.Va: 1996. That case dealt with anumbe ofissues 

which are relevent in this case, and include the useof field sobriety t 

reasonable, articulable, su.spicions for making investigative stops of otor vehicles 

and conHicts in lhe evidence. \ 

This Court has seen, in the last several years, a majority 01 the cases reaching . . . 

this level on Petilions for Review, wh~rein the Commissioner, by and hrough her 

Hearing Examiners, has declined to consider the evidence of the sec ndary 

chemical analysis of the breath because the police officers who rep esent 

themselves at these hearings, fail to meet very technical and parlicu ar foundation 

requirements [or the introduction of the secondary chemical test of t e breath. In 

most aU 01 Lhese cases, lhe law officers who are untrained in technic ,legal 

presentation oJ evidence; o.re pilled. ag(.linsl well-seasoned attorneys who, in the 
. . 

zealous represenlalioIls o[ lheir client, make appropriate objections 0 technical 

imperIections in the presenlation of cerlain evidence. While these p oblerns might 

be remedied through lhe appropriale training of these officers regar ing the 

necessary evidenLimy foundallon fo~ the admission of these test res lts, this in 



I 
nanettelass l~H.~ syslem under wh.ich we operate. And that system is dJsigned Lo 

I 
ymnJ unto judividuu]s, in Iho pos1\1cm or the pelitioner in tbis case; d~e process. 

I 
III lhis cuse, (1S in su Ulany c(Jses in the past, the Commissioner flUS refused 

I 
10 consider the secondary chernicallesl of breath, and is forc;:ed 10 rely!upon other 

. . i . 
evidence to support lhe C!dmlr~~s(I'aUve revocation of the license. SUS!9ining l~~e' 

- I . 
. objections of the petitioners in these matters regarding the o~ssion 1f the 

. . i 
. scientific tests, seems Lo evoke, in this Court's opinion, aposiUon by thf3 

. . . I . 
Commissioner thal she will use her discretionary powers thereaIter to tupport 

revocations based Of) any modicum of €vidence fila! may be presentet by the police 

officer. Thi~ does nol comport with the prlniciples of due process and rairness. 

I . 
If one reads the Albrecht decision, one might presum~ that all 9 poJice oUicer 

. I 
.has to do is provide evidence that he hod reasonable, arliculable susqicion to stop 

Lhe vehicle. that there was evidence of drinking, and that tbe driver of the vehicle i . 
failed one of a number of field sobriety tests, and the revocation will s~uphOld., 

! 
Muscatell clearly tells us that," where there is a direct connict in tI!e chUco1 evidence 

I 
upon. which an agency proposes to act the agency may not elect onf: version of the 

. I 
evidence over the conflicting .version unless the conflict is resolved bY[ a reasonable, 

arUQulaie decision weiglUng and explaining Ole choices made c;md tdering a decJsion 

c(JpalJie of review by an appellate courl." (See Mu§coielI,·Syllabus p6ini 6, emphasis 
I 

added,} I 

I 
In lhis particular case/.there is clear evidence which contradic~s a 

'. . I '. 
presumplionor a finding o[ inloxication. That evidence includes direit admissions 

.by the oUicer, that the pelilioner, Mr. Faykus, did not sway or slaggetr, lhal his 
. . I . 

! 
j 



speech did not upp8ur: 1000 :,]u!Ted and lhal he was coherenl. In oddi ion, lhere 

W(lS evidellce lhat Mr. I-'Clykus suHered from a pre-exisling physical con ilion tflat 

rneiy !Jove rendered him irlcupaule of performing the one-legged slOOd nd the walk-

and··turn tests. Absen[ lite aVGiIability or the secondary chemical tesl of the breath, 

lhis evidence is crilica~ in terms of the respondent's contentions that he was not 

ope~ating a vehicle under the in.fluence of alcohoL The Commissioner, y and 

through here Hearing Examiner, cannot ignore that evidence. When th re is conflict 

in the corroborating evidence upon whlch th.e Commissioner relies in af irming a 

revocation, she must state, on the record, why she has elected to adopt one version . " 

of a set of facts anddisregdl'd the olher. ,Likewise, it is important forth 

Commissioner to address issues raised on cross-examination regardin the proper 

administralion of the Held sobriety tests, The Barker decision (State vs. 
" " 

W.Va. )94366 S.E. 2d 642 W.Va. 1998) states that an officer cannot use he horizontal 

gaz:e nystagamus test t.o estimate a blood alcohol level.. On the other h d, that 

case clearly acknowledges that once an officer has shown that he has een trained 

and that he has appropriately administered the test, it is admissible as vidence 

that the driver was driving under the influence of alcohol. Clearly ci: pre equisite, 

however, is an explanation by the Commissioner as to vv:hy she believes the test is 

oppropria!e, reLiable and admissible in a particular case. Blanket reco nWon of field '. 

sobriely Lesls is :nol oppropriate, The adminislration of field sobriety tes is subject 

Lo rev-iew ot"01'1Y lime they are offered as evidence of intoxiCation and rell'ed upon to 

support the administrative revocation of a license. 

W!:ere[ore, having observed the deficiencies in this case, as stat d above, it 



, 

is ADJUDGGD, OHDCHED and D;:~CfiEtD that the Final Order o[ ~he CcmrrUssloner, 
I 

daled Seplember 29, 1991, is sci aside, This case is remanded 10 the corrmlissioner 

for review, by her, and for the pr.eparalion and submission of anorder in ~on[ormHy 
I 

wilh the findings in this order, and also, in parlicular, for the issuance of dm 
r 

appropriate order'in conformity with the case law of the Stale of West Vir~inia in 
.. I 

generaL and in particular, Muscatell vs. Cline, 474 S.E.Zd 518. 196 W.Va. b88. 
. r 

It is further the order of this Court thal the revocation in this malleI
r

r is stayed 

until such decision ·is rendered by the ~ommissioner and is 'subjected to her review. 

. .' . . i . 
The issues having been resolved as a result oI this cas~, this matter is D]SMISSED 

. J 

: and stricken from the docket. r 
. ! 

The CircUit 'Clerk is requested to forward a copy of this order to Dtnd H. 
j 

Bolyard, Director, Department 6£ Transp()rtati~n, Division, of Molor Vehictes, 1800 

Kanaw~a Boulevard East, Charleston, WV 25317-0010; Thomas MacAulc&, P.O. Box 
. '. ! 

907, Beclcley, WV 25002-0907; and Randy D. Hoo:-er, P.O. Box 1321, Bec~eYI WV 

25802-1321-

ENTER:..J 1-, 7- 91P:_~_ 
. r 

Original Signed f3y 

;J la/£. ·~I . 
. jl~((-!t~ 

fUPGE ;OH~ A HUTCHI~ON 
I ne for~aomt .·l~ a tru •. ~opr ot an. Otllt'>1 

mtored ·In Ihi; orne. on ttle I \? _ do, 
of •• r ~ i 19 Pi: . 
~~~~~t0~/~~--

JANICE ~. DAVIS, Cir,ult Clef!{ uf 
R~I~~l C~)Unl'j, W~5t ylrr.!rlta 

I 
i 
I 



IN THE CIRCUIT COURT OF PUTNAM COUNTY,. 

/' 
jo 

Heather Spurlock.' 
Petitioner, EXHIBIT ~ 

~ 

v. 

St3.te of West Virginia, 
WV Departme1lt of Motor Vehicles. 
Roger Pritt, Com.missioner 

ORDER 

Civil ActionNo. 04 C~373 
O.C. Spaulding, J u ge 

This matter came before the Court on or about the 8h day of Au usc, 
2005, pursuant to a Pititiim forAdministtative Appeal filed by the Petiti ner, 

HeatherSpurlock, by cOl:ln!el D-d.vid 0. Moye. The Petition [err Adminis racive 
Appeal was filed pursuant to West Virginia Code § 29A .. 5,4, appealing he West 

Virginia DiVision of Mot~r Vehicles' Final Order entered the 8th day of etoher, 
2004 . 

. Prior to ruling in this matter, the Court reviewed the Petitioner' Petition for 

Administrative Appeal, the State's Response to Petition for Administrative ppealand 
Memmandum of Law in opposition to Petitioner's petition, and PetitiO r's 

Response to Respondent's MemD'It%ndum of Law, the administrative reeor . including 
.the West Virginia Division of Moeor Vehicle's Final Order, and all per nent legal 

authorities. 

Facts 
In the early moming hours of November 7, 2003, while patrollin County 

Route 33, in Teays Valley, Putnam County, West Virginia, ~puty D .. Bailey of 

the Putnam County Sheriffs Department observed a motorvehide dri en by 
Heather Spurlock weaving back and forth on the highway. Asa result f his 



observatior.5, Deputy BaUey initiated a !lOP of the vehicle. ~n approkching the 
vehicle, De!puty Bailey detected the odor of alcohol on the driver, M& ~udock: 

Deputy Bailey then requeted that Ms. Spurlock exit the vehicle in ordrr to 
perform three field ~briety tests. As she exited the vehic1e,Thputy Ba,ley 

observed that the Petitioner was unsteady and SW'ayed when standing. ! 

Deputy Bailey subsequently administered three field &Jbriery test~ to the 
Petitioner including the Horizontal Gaze Ny,tagtnus Test, the Wa!bankf-Turn 
Test, and the One "Leg" Stand Te!t. qeputy Batley testified that he prgperly 

instructed Ms. Spurlock how to perform each test, prior to requiring her to 
perform the eests. I ' 

During the administration of the horuontal Gaze Ny:ragmus Tes~! Deputy 

Ba~!ey observed th~t the,~etitioner.'s~y~s ,~X~i~it~d a non .. &nooth purs~itt 
displayed nystagmus prior to a forty~ftve' degree angle; and ih6wed distinct ' 

nystagmus at maximum deviation. Similarly. while performing the OntI·Leg. , 
, I 

Stand Test, the Petitioner swayed, put her foot down, u9!d her arms fo~ balance, 
and was eventually unable to corcplete the test, Finally, during the W,lk-and ... 

Turn Jest, the Petitioner was unable to tna.intain her balance while litrning to 
instructions, stopped while walkirlg in order to tteady herself, failed to waIl< heef 
to toe, and used her arms for balance. I 

Based upon these reSults) Deputy Bailey placed Ms. Spurlock un~er arreg: 
£Or cirLving under the i.nfluence of akohol and tran{1orted her to the Hhrticane 

Police Department, then to jail. I 
, On the 27rh day of April, 2004. Stanley Epling, a Department of t-1otor 

Vehides' (hereinafter DMV) hearing examtner, conducted a hearing i~ this 
matter purSllant to Chapter 17et Article SA of the West Virginia Cod¢. [);puty 

Bailey testified at the hearing in accordance with the 'above det:ribed facts. At 
the conclusion of the hearing, Mr. Epling found that D:puty Bailey hadt 
reasonable grounds to stop·and probable cau~ to arrest Ms. Spurlock" ~d that. 
sufficient evidence was presented to show that Ms. Spurlock dtove a nrtor 

I 2 



vehide in this State while under the influence of alcohol on Novermer 7, 2003. 
Therefore, Mr. Epling recommended tha. t the OmmisSioner of the W st Virginia 

Department of Motor Vehicles conclude as a matter of law that the ~ndent 

committed an offense described in 'West Virginia Code § 17C~5·2, in hat Ms. 
Spurlock drove a m:>tor' vehicle in this state while under th.e influenc of alcohol. 

On the 8th day of October, 2.)04, the Commissioner adopted M . Epling's 
Findings of Fact and Conclu$.ons of Law, and becaus: this was Ms. S urlock's 
second offense, ordered her privilege to drive a rrotor vehicle revoke for a period 
of ten years and thereafter until all obligations for reinstatement are lhl1edt 

Parties' Arguments 
The Petitioner claims that her substanthte rights were prejudi 

the findings and conClusions made' by the Hearulg Exanirier' and Co· '$Sioner 

were affected by errors of law; Specifically, !he alleges that because put)' Bailey 

failed to administer the field $:)briety tests in strict compliance with t eNational 

Highway Traffic Safety Administration (hereina.fter NHTSA) , t,he te rendered 
an inaccurate re&Jlt. The Petitioner contends chat Deputy Bailey wa required to 
physically demonstrate how the field 9:lbriety tests were to be perfor d before she 
took the tests. Thus, the Petitioner requests that this Court reverse t e . 

Commissionerls Final Orckrrevoking he~ privilege to drive a notor v hicle in this 

State. 

The Scate agrees that the NHTSA guidelines requlre police 0 leers to 

demonstrate two of the three field SJbriety tests. However., the State argues that 

the COurt shOuld no't: reverSethe Coi:nniliSioner's deCisLoh bccauseth ' police 
officer administered· two of the three field robriery tests in strict co Hance with 
[he procedures outlined in the NHTSA guidelines and only failed to emonstrate 

the third ~~st. Furthermore, although the State concedes that the q ality of the 
field sobriety tests rests squarely upon the adninistering officer foilo ing 
established, standardized procedure for the adninistration of the test, the State 

3 
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I 

refutes the l'strLet compliance" standard favored by the Petitioner. Intead, the 

Scare urges this Court co adopt a "substantial compliance" standard tolapply to 

the field sobriety tests. 

Standard of Review 
I [T] his Court is bound by the statutory standards 
contained in W.Va. Code § 2:}A,5-4(a) and reviews 
questions of law presented de nOVOj findings of fact by 
the administrative officer are accorded deference untes 
the revi'ewing court believes the findings to be clearly 
wrong.' Syllabus Point 11 in part, Muscatell \I. Cline. 196. . 
W.Va. 588~ 474 S.E.2d 518 (1996).. ! . 

Cobb tI. West Virginia Human Rights Commissionj - S.E,2d -, WL 160JD6 
(W.Va.! 2005). 

Discussion 
West Virginia Code §29A~5-4(g) states: . I 

The court may affirm the order or dedion of the agency . 
or remand the case for further proceedings. I t shall 
reverse, vacate or rr:odify the order or deciS.on of the 
agency if the substantial rights of the petitioner or 
petitioners have been. pre] udiced becawe the 
administrative findings, inferences, conclusions, decision 
or order are: 

(1) 

(2) 

(3) 
(4) 
(5) 

. (6) 

In violacion of corutitutional or statutory 
provisions; or 
In excess of the sta.tutory authority or jurirliction 
of the agencYi or . . 
Made upon unlawful procedure~ or­
Affected by other errOr of law. or 
Clearly Wt.'ona' in view of the reliable. probative I . 
and substantial evidence on the whole record; or 
Arbitrary or capricious or characterized by abule 
of discretion or clearly unwarranted exerc~ of 
discretion. 

.~~ ...... ---
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This Court finds that the Petitioner has fulled to prove that net bstantive 

rights have been prejudiced by any of the !x (6) criteria listed in West irginia 

Code § 29A~5~4. Theretore, the Court affims the DMV's revocation f Ms.' 

Spurlock's privilege to drive a ItDtor vehicle in this State. 

The Gue NYBtagmUS Test, Walk-and .. Turn Test, and One,Leg.. nd Test 

The NHTSA has developed a manual entitled the Improved Sob ety Testing 

(hereinafter the manual or guidelines) in order to acquaint law enforce nt 

. officers with the three "most effective procedures for testing drivers at adside to 
determine whether or not they ate into).':icated." The three ten adopt d by the 

NHTSA are the Gaze Nystagmus Test, the Walk~and.Tum Test, and he One~ 
Leg .. Stand Test. 

The Gaze Nystagmus Test: iSa test used to measures the jerking fan 
intoxicated individual's eyes. The manual explains that although man people 

will show some jerking if the eyes mcV'e far enough to each sde, if the t dividual 

is intoxicated the individuaJ will d~Iay the following sLgns: 

I) The jerking of the eyes occurs much sooner.· That isl 

the more intox.icated a pers::>n becomes, the less he has 
to move his eyes to the side in order for the jer1::ing to 
occur. .. 

2) If you have a 9.lspect move his eyes as far to the side 
as possible, you can estimate in a general way the extent 
of intoxication. The jTeater the alcohol it11Jairment, the 
more distinct the nystagmus will be in the ex:tre~ g9,2;e . 
position. 

3) If the suspect is intoxicated, he cannot follow a aowly 
moving object &1loothly with his eyes. 

The Gaze Nystagmus Test has been found to be 71% accurate in 

determining whether a suspect is drunk or sober when properly adm.nis ered .. 

s 
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The manual provide. that an offker shaU give the following inluctions 
prior to performing the Gaze Nystagmus Test: 

1 AM GoING TO CHECK YOUR EYES. (Reques: 
that the suspeCt remove ~Iasse§ ox bard contact lens a.t 
this time if they are being worn. Nysta.gmus is not 
influenced by how dearly the suspect can see the object 
he is to follow.) NOW :KEEP YOUR HEAD STILL 
AND FOLLOW THIS (indicate what he is to follow) 
WITH YOUR EYES. DO NOT MOVE YOUR EYES 
BACK TO THE CENTER UNTIL I TELL YOU (If 
suspect moves his head. use a flashlight or your free 
hand as a chin rest.) 

In the present matter, Deputy Bailey testified that he first ordered Ms. 
Spurlock to stand on the cement sidewalk, facing him with her feet togethet; and 
her hands by her side. He thenexplairu!d the Gaze. Nys:agmus. 'te~t t her. 
Final1y~ using his flashlight for lighting, and his ink pen for an object, ~puty 
Bailey performed the Gaze Nystagmus Test on Ms. Spurlock. ~puty Bailey 
testified that he observed both ofMs. Spurlock's eyes t and that neith r eye 
followed the ink pen &1loothly. He found that "rile had maximum ny~tagmus or 
nystagmus at maximum. deviation and oruet before {orry .. flvc degrees ~n each eye. " 

Therefore, Deputy Bailey concluded Ms. Spurlock: Wag intoxicated. L ' 
. Secondly, Deputy Bailey required Ms. Spurlock to perform the pne. Leg .. 

Stand Test. 1b.e manual instructs the administering officer to iive the 9Jspect 
the following instructions prior to performing the One·Leg..stand Test: 

PLEASE STAND WITH YOUR HEELS 
TOOETHER.ANDYOURARMSDOWNATYOUR 
SIDES, UKE THlS. (I:emonstrate how you want the 
suspect to scand.) 

WHEN I TELL YOU TO, I WANT YOU TO 
RA.rSE ONE LEG ABOur SIX INCHES OFF THE 
GROUNDANDHOLDTHATPOSITION. ATTHE 
SAME TIME COUNT RAPIDLY FROM 1001 TO 
1 ~.30, while watching your foot. Like this (You a~ume 



the position, as the omcer in the photograph is doing, 
and count aloud) "1001, 1002, l003, etc.") 

DO YOU UNDERSTAND? (Do not continue 
until [he suspect indicates that he understands.) . 
BEGIN BY RAISING EITHER YOUR. RIGHT OR 
LEFT FOOT, 

(At the end of the count or after about D 
seconds, if the count is slow, tell [he per(Cn to put his 
~)ot down - if necesary.) 

The manual alSJ explains how the one~leg~test is to be sCored. provides: 

In scoring this test, ~ve only one point for each item 
observed more than once. The maximum possible score 
on this test is five points. 

1) The ~uspect sways while balancing. This tefe~ to a 
side,to~side Qr bachand.forth mtion while the suspect 
maintains the one· leg-stand position. 
2) Uses arms for baLance. He movt& his arms ~ 
more inches from the side of his body in order to keep 
his balance. 
3) Hopping. He is able to keep· one foot off the ground. 
but resorts to hopping on the anchor foot in order to . 
maintain balance. 
4) Puts foot down. The suspect is not able to maintain 
the one .. leg .. stand position. putting hi.s foot down one or 
more times during the JO ... ~cond count. 
5) Cannot do test. Score this item if the suspect PUts 
his foot down three or m;)re times during the 30~second 
count or otherwise demonstrates that he.canno[ do the 
rest. If you s:::ore this item, give the suspect five points-
the maximum for the test. .. .. . . 

rf an individual &:ores two or more points on the 
One .. Leg .. Stand, there is a good chance hiS BAC (Blood 
.Alcohol Content] is 0.10 percent or higher. So your 
decision point on this test is lU(). Using that criterion, . 
you will correctly cls.!!iify about 65 percent of the people 
you test as to whether they are $::IOOr or intoxicated. 
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In the present instance, Deputy Bailey testified that he instructed Ms. 
Spurlock to sc'lnd t;m the sidewalk, legs [oget.her, and hands by her side. Deputy 
Bailey then instructed Ms. Spurlock on how to properly performthe On -·Leg~ 

Stand Test and asked her if she understood the instructions. She replie 
affirmatively. 

After completing the instructions, Deputy Bailey told Ms. Spur! ck '<to 

raise one foot off the ground apprmdrtatelyone foot, to point her toe, r 1001:: 
do'Nn at her: foot and c.ount out loud, one~thouBnd one, one-thouand 0 and 50 

on, to one-thousand and thirty, or until I told her to EtOp/' Deputy Bai ey 

testitled that he observed Ms. Spurlock swaying while balancing, using er arms 

for balance rmre than sLx inchesfron1. her bodYl put her foot down, an was 
evenrually-unable tocnrrplete the test; Therefore; Deputy BaLley cone udcd that 

Ms. Spurlock was intoxicated. 
Lastly, Deputy Bailey required Ms. Spurlock to perform the Wal ~and .. 

Turn Test. The Walk-end .. Turn Tell requireS a subject to walk a st:rai ht line 
heel .. to .. toe for nine steps~ tum around l and walle hed,to .. toe back, wh' e watching 

hisor her feet. The nnnuallnstructs the administering officer to give he 

following instruct.ions prior to beginning the te~: 

PLEASE PUT YOUR LEFT FOOT ON THE 
LINE AND THEN YOUR RIGHT FOOT IN FRONT 
OF IT LIKE THIS. (~monstrate heel-to .. t:oe po~tion,) 

(When the suspect assumes this position, . 
. continue with the instructions.) WHEN I TE.L~ YOU 

TO BEGIN, TAKENINEHEEL .. TO~TOESTEPS 
DOWN THE LINE, TURN AROUND, AND TAKE 
NINE HEEL .. TO .. TOE STEPS BACK. 

MAKE YOUR TURN BY KEEPINd ONE 
FOOT ON THE LINE AND THEN USING YOUR 
OTHER FOOT TO TURN ... LIKE THIS. 
(Demonstrate as shown in the illustration by taking 



three or four heel .. to.-toe steps - then turning around by 
pivoting your left foot on the line and taking lout reps 
with your right foot, as shown ':"'" then resuming the heel ... 
tc, .. toe position. Note that this is a very easy way to tum, 
but the suspect must follow your instructions. . 

KEEP YOUR HAND AT YOUR SIDES, 
WATCH YOUR FEET AT ALL TIMBS, AND 
COUNT YOUR STBPS our LOUD. DO YOU 
UNDERSTAND? . 

(Do not continue until the llspect indicates 
understanding, but at the same time do not repeat the 
whole set of instructions or answer the suspeCt's . 
queitions about how to perform the test. If the suspect 
does n.ot watch his feet, remind him.) . 

. . (Once the suspect indicates understanding, say".) 
BEGIN AND COUNT YOUR FIRST STEP FROM 
THE HEEL-TO.TOE POSITION AS "ONE!' 

The \XTalk .. and .. Tum Testis t~ ~ aWTOxima'tely si~~~eight ~;cb~t 
accurate in determining whe,ther a subject is sober or drunk. I 

In the present instance, Deputy Bailey ~nstr'l,lcted and demoru~ted to Ms. 

Spurlock how to perform the heel .. t:o .. toe test prior to administering th~ te~t. 

However, once Ms. Spurlock began the telt, Deputy Bailey observed tHat she was 

unabte to keep her balance while litening to the instructions, had to ~op and 
steady herself, di.d not touch heel,to,toe, los: her balance and .!tepped ~ff the line, 
and had to raise her a.rms more than six i.nches from. her body for bala1ce. 
Therefore, IXputy Bailey concluded that Ms. Spurlock was intoxicate1' 

Errors of Fac.t • 

The {ir~t issu~ for this"Court's determination is whether therear~ any i$ues 

of material fact in dispute. The Court Ands that there are. The Petiti~ner alleges 
that Deputy Bailey "admitted on the record that he explained howto ~erformthe 

tests, but did not dctmnstrate how to cvnducr the te.!'ing to the Pe~itirner.tI 
. Therefore, DeputY Bailey failed to properly performthe field sobriety tests in. strict 

I 
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I 

compliance with the guidelines. II 

However, the Court finds this is not an entirely 'accurate recitat on of the, 

facts. The Court concurs that Deputy Bailey did not dem:mstrate the pare , 
Nystagmus Test, however, the Court finds that the NHTSA gUideline$ do not 

require Deputy Bailey to detmrucrate the test. 'Therefore, there WOU~be no 
reason for Deputy Bailey to dermnstrare the test. Noe to mentLon the act that a 
demonstration of the Gaze Nystagmus Test by a single officer would phyS:catly" 

improbable, if not i~ssible to perform: Thus, the Court finds tha t al hough 
Deputy Bailey did not derronstrate the Gaze Nystagmus Test, he did a minister 
the test in strict compliance With the NHTSA guidelines. 

Secondly,' the Petitioner alleges that Deputy BaLley failed to de nstrate 

how to perform the WaLband· Tum Te~. The Court disagrees. The ourt finds 

th'atDeputy Bailey dlddeonnstrace the Walband·Tum Te.tprior to j" '" 
administering the test to tho Petitioner. When querioned by Mr, Mo e at the 

administrative hearing in this matter, Deputy Bailey testified as foHows 

Q: Okay. Then the walk·and,tum? 'I 
A: Yes..· I 

Q: Okay. Explain again what you told her and what 
she did. . I 

A: Okay. That test was also perfonned on the . 
sidewalk .. 

Q; Okay. 
A: She, 1 had het stick her left foot in front of her 

right foot. 
Q: Uh huh. 
A: Handshy her side and instructed her not to start I 

until I asked her to start, and to listen to the 
instructions. I then told her to take nine heel-to­
toe steps which I demotutrated. straight down 
the, there was a line. You know how the 
walkways has like I.lnle dividing lines and curved 
lines and stuff; there is a line down through there. 
And, I actually had her stand directly to [he side 

10 
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of that line and had her, and you know, tte was 
standing there balancing, of c~urS'! she was . 
swayi.ng. 

(Emphasis added). 

Therefore, contra.ry to the Petitioner'satleg~tionsj the record tefl Cts that 
Deputy Bailey testified that he did demonstrate the Walk-and-Turn Te prior co. 

ordering the Petitioner to adninisrer the test. Th;e Petitioner has offer d no 

evidence to contradict ~putYBaLley's testimont.! Infect, the Petition. r ~ates in 

her Response to Respondent's Merno'll%t1dum of Law ~hat she lidoes not diS ute the 

record" made before the I:M:V Hearing Examine~ because "there is no ther 

evidence that is available to di~ute the cestimon)I" of Deputy Bailey .. 
this Court finds that Deputy BaUey did detrorutr~te the Walk,and-Tu 

strict compliance with theNHTSA gUidelines. .. ! . 
Thirdly. the Court finds .that there is no ev:idence that O'!puty B iley 

. demonstrated the OnerLeg-Stand Te::t tothe Pe~tioner. Deputy Baile failed to 

testify to demonstrating the One-leg-Stand Test; Therefore, this Cou t finds that 

although .Deputy Bailey did properly in~ruct the !.Petitioner on how to erform the . 

One .. Leg~Stand Test, he failed to demonstrate t~e test. 

In sum, the Coure finds that Deputy Bailey properly instructed t e 
Petit:ioner on how to perform all threefleld s:Jbri~ty tests and property 
demon.strated how to perform the Walk,and.Tu~ Test. Thus, becau the 

NHTSA guidelines do not instruct an administe~ngofficer to demons rate the 
Gaze. Nystagmus Test, the Court concludes that Deputy Bailey striCtly complied 

with the NHTSA guidelines for admini.$te:rin~ t~o. of the three te&s~ . 
However, the Court further finds that De~uty Bailey did not ad ni5ter the 

One-leg-Stand Test in strict compliance with t~e guidellnes because e failed co 

de;monstrate the test. Thus, the second issue fo~ this Court's determi ation is 

. whether the DMV hearing examiner possessed s4ffident evidence fro the three 

field sobriety tests to conclude the Petitioner o~rated a vehicle in . 
, 
i , 

i 

. State while 
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under the influence of alcohol. 

Substantial Compliance 

The Per.itioner argues thac her substantive rights were prejudice 
the findings and conclusions made by the Hearing Exanil.'\er and Co . ioner 

· were affected by errors oflaw. Specillcally, the Petitioner claim that puty 

· Baileyfailed to administer the above des:ribed field sobriety tests in s 'ct 

· ~ompliance with the NHTSA guidelinesby failing to detronsttate the tests prior 
. to administering the tests. Therefore, the Petitioner clains th.e results of the- tests 

are unreliable. 

The Petitioner cites the Kanawha County Circuit Court cate, B" v. Cline, 
as the authority for her poS.tion. In Cline, the Kanawha County Cire it Court 

held that "[iff fieidS()bnety tests' are -g6irig-tobe usedtb show that a diver was . 
operating a motor vehicle while under the influence of alcohol, they 

administered in strict compliance with NHTSA guidelines:' In reach ng this 

conclusion, the Kanawha County ClrcuLt Court relied upon the Supr !Ie Court: of 

Ohio's ruling in State v. Homan, 89 Ohio St. 3d 421. 732 N.E.2d 952 ( 0(0). 
Homan held that Urw) hen field 9:)briety testing is conducted in a man er thar 

. departs from established methods and procedures, the rerults are Lnhe ently 
unreliable. It Id. at 424, 732 N.E.2d at 955. 

Due to the fact tha.t the \X'esc Virginia Supre~ Court has yet 

whether a strict complia.nce standard or a substantial compliance stan ard shan 
be applied to the NHTSA guideline~ this is an issue of first impressio for the 

Court. Cline is a circUit cdurtcare and thus, is not conttoHing preced nt-upon 

this Court. Instead, it serves only as persuasive guidance on which tht Court may 
rely. 

However, after reviewing the auiliority upon which cheCline d cision was 
decided, this Court is not persuaded. The Court finds that in decidin Cline I the 
Kanawha County Circuit Court relied largely upon the trict complia 
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adopted by the Ohio Supreme Court in Homan. However, Hcrm.an isino longer the 

controlling authority in the State of Ohio. As the Supreme Court o~OhiO 
explained inSTate v. SchmittJ 101 Ohio St.3d 79,82.801 N.E.2d 4461!449 (2004): 

Since our deci~onin Homan. the General Assembly has 
amended RC. 4511.19. Under the amended statute. 
the arresting officer no longer needs to have 
administered tl.eld sobriety tests in strict compliance 
with testing standards for the test resu1~ to be 
admissible at trial. Instead, an officer may now testify 
concerning the results ofa field sobriety test 
administered in aubstamial compliance With the testing 
standards~ .' 
(Emphasis added). 

Therefore, the authority upon which Cline was decided ha.s since been replaced in 
favoref the substantial compliance standard; ThisCourrconcurswim the Ohio 

General Assembly and hereby adopts the substantial compliance stan~ard. 
The Court finds that Deputy Bailey properly irutructed the Pet~tioner on 

how to perfonn each of the three fietd SJbriety tests prior to administdring the 
tests. The Court further finds tha.t Deputy Bailey administered two of the three 

tests in strict compliance with the N!iTSA guideline~ and administ~. d the third 
test, the One-Leg .. Stand Test, in substantial compliance with the N SA 

guideIines. only failing todem:>nstrate the test. Though the officer ill not . . 

accually demonstrate the One-Leg ... Stand Te!t, he did instrudMs. Spurlock 
to stand on the sidewalk, legs together and hands by her side. He then instructed 

her on how (0 perform the test. He asked her if she understood his t· . 

instructions. She replied that s..~e understood· his insmJctions. ' She th n took the 
field sobriety (eSt but was swaying while balancingt she had to use her rms for 

balance more than six inches from her body, she put her foot down an~ i'te was 
unable able to cOIll?lete the test. There is nothing to suggest that had!the officer 
actually demonstrated the test beforehand the' result would have been lany 
different. 

13 
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Therefore. when the record of this case is viewed as a whole the Court 
concludes that the Petitioner's substantial rights were not prejudiced by any of the 
six (6) criteria listed in West VirgLnia Code § 29A·5,4) when Deputy Bailey failed 

to demonstrace to the Petitioner how to s:and on one leg. . • 
In conclusion! this COurt finds tha t the DMV hearing exami.n~r possessed 

suffic.ient evidence to find that the Petitioner drove a wcor vehicle 'n trus State 
while under the influence of alcohol in violation of We '1. Virginia de § 17C·5~ 

2. 

Ruling 

Therefore for the aforerrentioned rea~nsj the Court FINDS ad ORDERS 
that the West Vitginia Departm.ent of Motor Vehiclei Final Ortier i 

~ " -... 
AFFIRMED. 

Accordingly. judgment having been granted in favor of the R 1p01ldenc, this . 
matter is ORDERED DISMISSED and stricken from the docket. 

. The Circuit Clerk shall distribute cernf1ed copies of ehb Order to the 
. parties of record as follows: . .. . 

Stephen R. Connolly, Etq. 
Assistant Prosecuting Attomey 
Putnam County Judicial Building 
3389 Winfield Road 
Winfield, WV 25213 

David O. Moye, E!q. 
P.O. Box 1074 . 
Hurricanc,.WV25526 

West Virginia Department of Transportation 
Division of Motot Vehicles 
F. Douglas Stump, Commissioner 
1800 Kanawha Blvd. Ras: . 
ScateCapitol Building Three 
Charle$l:ont WV 25317 
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ENTER this t«d;y ofSepterrOer, 2005. 

~/ 
O.c.~· 

I 
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Petitioner, 

The Commissioner of 
the Department of Motor Vehicles; 

Respondent. 

FINAL ORDER 

Bobby Little and his counsel Carter Zerby come before this court appe ing the revocation 

of Little's driver's license. Janet James represents the Commissioner of the D partment of Motor 

Vehicles. After careful consideration, this Court reverses the decision bellow. 

Facts and Procedural History 

On October 22, 2005, Deputy Tyson G. Mitchell observed a motor ycle being driven 

unsteadily. The motorcycle then passed two vehicles while in a no passing z ne. Based on these 

observations, Deputy Mitchell initiated a traffic stop. Upon approaching the otorcycle, Deputy 

Mitchell detected a strong odor of an alcoholic beverage on the driver's br ath. Consequently, 

Deputy Mitchell ordered the driver, Little, to dismount and perfonn several fi Id sobriety tests. 

Deputy Mitchell administered the horizontal gaze nystagmus test, the w and turn test, and 

the one-leg-stand test. He testified that Little failed all three tests. Therefo e, Deputy Mitchell 

arrested Little and transported him to the Putnam County Sheriff's Dep ent to administer a 

secondary chemical test of the breath. However, after three attempts, Little w 

a sufficient breath sample. Upon Little's request, he was transported to Putn General Hospital 

1 



where he submitted to a secondary cbemical test of the blood. 

At the hearing before the Administrative Law Judge, the blood test was n t adn'litted into 

evidence because Deputy Mitchell failed to subpoena a witness who could es blish that the 

secondary chemical test was administered in accordance with state law. Nvertbeless, the 

Administrative Law Judge revoked Little's license for a period of one year. 

The revocation was based on Deputy Mitchell's testim'ony that Little 

smelled of alcohol, and failed the field sobriety tests. However, Deputy Mitchell 

receiving training in administering or assessing results of sobriety tests. Further, 

Mitchell and Little testified that Little performed the test on his injured left foot, th Administrative 

Law Judge found, as a matter of fact, that Little perfonned the one-leg-stand test n his uninjured 

right foot. 

Standard of Review 

The court may affirm the order or decision of the agency or remand the case for 
further proceedings. It shall reverse, vacate or modify the order or decisi n of the 
agency if the substantial rights of the petitioner or petitioners have been p ejudiced 
because the administrative findings, inferences, conclusions, decision or 0 der are: 

. . 

(1) In violation of constitutional or statutory provisions; or . 
(2) In excess of the statutory authority or jurisdiction ofthe agency; or . 
(3) Made upon unlawful procedures; or . 
(4) Affected by other error of law; or 
(5) Clearly wrong in view of the reliable, probative and substantialevide ce on 
the whole record; or 

(6) Arbitrary or capricious or characterized by abuse of discretion or cl arly 
unwarranted exercise of discretion .. 
(h) The judgment of the circuit court shall be fmal unless reversed, vacat d or 
modified on appeal to the supreme court of appeals ofthls state in aceor ance 
with the provisions of section one, article six of this chapter. 
W. Va. Code, § 29A-5-4(g) 
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Applicable Law 

"If the commissioner finds by a preponderance of the evidence that the P Ison did drive a 

motor vehicle while under the influence of alcohol ... the commissioner shall rev ke the person' 5 

license. : ." W. Va. Code, 17C-5A-2(i). "Where there is evidence reflecting that a 'ver operated a 

motor vehicle upon the public streets or highways, exhibited symptoms of intox cation, and had .. 

consumed alcoholic beverages, this is sufficient proof under a preponderance of the evidence 
. '. 

standard to warrant the administrative revocation of a driver's license for drivin willIe under the 

influence of alcohol." Albrecht v. State, 314 S.E. 2d 859, 865 (W.Va. 1984). 

Analysis 

Although evidence of Little's intoxication was adduced, the evidence doe not constitute a 

preponderance of the evidence. Rather, the evidence of intoxication is ULU.LLU.~, 

evidence relates to Little's failure of the field sobriety tests. However, Depu 

testified to his training in, or knowledge of, field sobriety tests. Furthermore, the A .. strative Law 

Judge's fmding, regarding which foot Little performed the one-leg-stand test on, is clearly wrong. 
. . 

Therefore, the results of the field sobriety test are inadmissible. 

Without the results of the field sobriety test,the only evidence of Little's . toxication is his 

erratic driving and the smell of alcohol. Under the preponderance of the evidenc standard, this is 

insufficient to "warrant the administrative revocation of a driver's license for d ving while under 

the influence of alcohol." Id. 

Accordingly, this Court ORDERS the Commissioner's decision REVE SED. This Court 

FURTHER ORDERS that a certified copy of this FINAL ORDER be sent to the following 

addresses: Carter Zerbe, P.O. Box 3667, Charleston, WV 25336; and Janet J es, Office of the 

,., 
.:> 



Attorney General, State Capitol Complex, Bldg. 1, Room W435, 1900 Kanawha oulevard, East, 

Charleston, VlV 25305. 

IT IS SO ORDERED. 

ENTERED on the 
'1 tffev 

c:;r-.. =t- day 0 ,..--~=----~ __ -I-.' ,2007. 

! 

JUDGE IRENE C. BERGE 
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.. IN THE CIRCUIT COURT OF KANA 1-VHA COUNTY, WEST VIR.fi,bIA .' ~ D 
. ?in I J 

CORPORAL ElliC 1. EAGLE . .. '1' AN B: S~ 

V. 

Petitioner C4 1 . 

,'rANA.14r s, c.. ' 
ACT':" ,'0" ., 

. J I, f.lc \,U'p,,' 
. . .... I UJr' 'f! 

CIVIL ACTION NO.: 99-AA-1l1! .' COURT 

THE WEST VIRGINIA DEPARTMENT OF MOTOR. 
VEHICLES and JOE E. MILLER AS COlVli'rUSSIONER 

1 

1 

I 
i 

.. 
. OF THE WEST VIRGINIA DEPARTMENT OF MOTOR 
. VEHICLES 

Respondents, . 

. FINAL ORDER i 
! 

. . . . . 1 . . 

Tbis matter is before the Cqurt upon the Petition of Corporal Eric 1. Eagle dfthe Charleston 
. .. . . .. ... .' .'. I. 

Police Department. Corporal Eagle is appealing the June 25, 1999, Final Order .oft1~e Commissioner 
.,' 1 

, ofth~ West Virginia Departffie~t of Motor Vehicles (hereinafter DMV). "The DMY Order rever~ed 
. '." " 1 ' 

a prior order of revocation a~~inst respondent Gavin Houge's privil~ge to' driv~r motor vehicle: 
.' . . ..... . . '. .... : I . . . . 

, . The petitioner and the respondent Gavin Houge have submitted briefs i~ support of their 
. . . . ': 1 . 

. . 1 , 

respective positions. The DMV having receivednotice'ofthe court's briefing sch~dule, did not file 

a brief in. this matter. On Ocio ber II, 200 I, the court' h~ard oral argument fro~ counsel for the 
. . i ' 

petitioner and counsel for the respondent, Gavin Houge, i 
I 

.'. ... .I 
. Now, based upon the matters of record, arguments of counsel and for good cause shqwn, the 

• . 1 . 

Court does hereby make the foHowing fiqdings and conclusions: 

FINDINGS OF FACT , 1 

• .' .. .. 1 . 

. . 1. On the night of May 29th and the early morning of May 30th 
J 1998, th~ Charleston Police 

.. '.. .' .! 
Department was conducting a sobriety.checkpoirit in the 600 Block of Kanawha $oulevard East near 

. . I 
Court Street in Charleston, West Virginia." ./ 

I 1(1 



2. . Sergeant John Tabaretti, the Highway. Safety Director for the Charle ton Police 

Department, was in charge of sett~ng up and administering the sobriety checkpoint. 

3. The specific site was selected because it was an area with a higher rate 0 .DUI arrests· 

and there 'Yas a problem· with pedestrian crashes in the area. 

Pr.ior to May 29, .1998, Sergeant Tabaretti sent notification to the Kan wha County . 

Prosecutorand the Charleston media notifying them of the checkpoint operation a d date of the 

checkpoint. 

. 4. .. Prior to May 29, 1998,. SergeantTa~arettijnsp~cted the area where the c· eckpoint was 

. to be· setup to insure that the area wouldObesafe for both the officers and the tr veling public. 

D~ing that inspection h~ identified an adequate amount of street lighting in the vi inity . 

. 5. Th~ lo~ation on KanawhaBoulevard where the checkpoint was establish ~ is a four lane 

road with sufficient space for police vehicles· and support vehicles. . . . . .' .. 

. 6 .. Prior to beginning the checkpoint operations on May 29, 1998, Sergeant 

a memorandum to each ofthe thirteen officers assigned to work the checkpoint. T e memorimdum . 

outlined the appropriate procedures for work at the checkpoint. 

'. 7. Prior to beginning checkpoint operations on May 29, 1998, Sergeant Ta eretti conducted 

a roll call of all officers involved and advised each officer of appropriate p ocedures for the· 

checkpoint. 

8. The officers were instructed to contact each and every vehicle p ssingthrough the: 

checkpoint. 

9. . The officers were advised to make general inquiries of the driver for the purp'ose of 

determining indications of intoxication. 
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! , 
I 
/ 

10. The 0 fli cers were advised'hat if no impairmen t was detected and no other vi 0i'ion 

existed the motorist was to be released very quickly. . I 

·11. Ifdriver impairment was detected, the driver ,>vas to beremoved from the vehiqfe, and 
. I 

, , '. '" I . 
escorted to a designated testing area for administration of field sobriety tests and/or a preliminary 

. I· . 
I· 

breath test if appropriate. . . . ,., . ,. . .. .. ..' '. .. !' , 
. 12. ' . L~rge signs indicating an upcoming sobriety checkpointwere plac'ed in a4~ance of . 

. . .' 

the entrance to the checkpoint were placed on K~naw~.:a Boulevard. 

" 
I' 

13. 
I • 

Motorists had the opportunity to tum off Kanawha Boulevard prIQr to ettering the 
. :. . , 

checkpoint. I 
I 
I 
I 

. I • 

In addition to the available street lighting, the checkpoint area was ill~minated by 
, . I 

14. 
I 

marke~ police cruisers with 'flashing blue lights ... 

,IS. .. The site was marked with barricades, traffic cones, and signs dir4cting drivers 

through the· checkpoint. 

.! . 

I 
. I 

I 
• . ' " • I 

16. The officer~ were wearing reflective safety vests and had flashlight~.1 
. '.' , I .. , 

. '. . I 

17. At approximately 12:55 a.m. onMa~ 30, 1998; Gavin Houge's Vercle entered the 

. checkpoint. . . ./ 

.. . I 

18. His vehicle was approached by Cpl. Eric.Eagle who identified hlm*lfand requested 
, . I 

I 

that Mr. Houge produce his driv~r's lic¢nse. ! 

, living. 

, I' 
I 

19, 'Cp1. Eagle then asked 1v1r. Houge where he was coming from an~ what he did for a 
'. . . / . 

I 
I 
I 
I 

. '.: . 

20.' . cpt Eagle noted that Mr. Houge had slurred speech and there ras a strong odor of 
. t ! 

alcoholic beverage being emitted from the interior o(the vehicle. ,I 

. , 

21. Mr. Houge admitted to Cpt Eagle that he had been drinking. ! 
. : , , , 

3 ! 

, 

i 

: , 
I , 
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22. Cpl. Eagle then asked Mr. Houge to exit his vehicle to perfonn field so riety tests. 

23 ... Cpl. Eagle noticed that Mr. Houge was unsteady and slow exiting the v hicle. 

24. . Three field sobriety tests were administered to }tiL Houge. They were t e walk and 
. . . 

. . turn test; the one leg stand and the horizontal ga~e nystagmus test. 
. ~ '" . . . . . . . .' '. 

25. ·ML Houge failed each of the field sobriety tests. Mr. Houge lost his b lance while 

.. tu~ng and walking during the walk and turn test. He swayed while perfonning one· eg stand and 
'. . ". 

had to put his foot down prior to completion of the test. During the horizontal gaze n stagmus test, 
. . . . . 

. each eye sho~ed distinct nystagmus at maximum deviati6nand both eyes did not D Bow the light 

smoothly. 

26.. Following the field sobriety tests, Cpl ~agle administered a prelimin ry breath test. 

M~. Houge failed the preliminary breath test imd was placed under arrest for DUI. 

27.. Mr. Houge was then taken to the "Batmobih:" which was parked at th scene. He was 

. provided with the West Virginia Implied Consent S tatement which he signed. 
, .'. 

28. Cpl. Eagle observed Mr~ Houge for twenty (20) minutes and then dmlnistered the 

intoxiLyzer test at 1 :23 a:m. 

29. The intoxilyers results indicated a blood alcohol level of .138. 

30. Cp1. Eagle is an approved secoridary breath analysis operator. Th . intoxilyzer.used 

to test Mr. Houge p~ssed the accuracy inspection tesrruninacco!dance ith § 7-2.of the 
. . 

. Department of Health Methodsand Standards for chemic'al tests for inio~icatio ,Legisl~tjve rule. 

16-1 series 10. In accordance with Department of Health Regulations, the into i1 yzer usedta test 

Mr. Houge was subjected to simulator tests that demonstrated the device wa operating within 

acceptable. ranges. 
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3 L . Following Cpl. Eagle's arrest of Gavin Houge, a Statement of the Arresting Officer 
i 
1 

certifying {nat the officer had reasonabie grounds to believe that Mr. Houge was drivin~ a motor 
. ..• I 

. .... i 

. vehicle while under the influence of alcohol was transmitted to the DMV. . /. 
.. .. . . . . . I 

..... .32. The DMV issued a~Order ofRe:o~ation dated June 5,1998. That Order r~VOked fyfr . 
.. I 

Hohge's drivers license for a period of six months. i· , 
I . 
I 
( 
i " 

33. In accordance with the DMV appeai'pfocess, Mr. Houge requested'a lice~s¢ revocation 
. . '. . . , ~ .. [ 

.' . . . I.· 

bearing in accordance with the provisions of § 17C-SA-1et. seq .. On May 5, 1999, and May 27, 
.• • r ., 

1999, the DMV, by h~aring exathiner, conducted a ·lice~ce revocation he~ring. 
• . , . . . ! 

, . '. . . . i . 

34. All of the matters set forth above were conlained in the DMV's record Of the license 

, . revocation· proceeding. 
. { 

. i . . ~. 

. .. 35. On June 25,1999, the DMV issued it Final Order. The Final Order reversed the Order 

of Revocatio~ previously entered agai~st the respondent's privilege to drive amotJrvehic1e.: 
. . ,... . I 

36. The DMV Final Order contains the following Findings of Fact: 

.... 2) the st'ate failed to offer any evidence concerning 
&'1y alternate checkpoints if the primary site b'ecame 
unsafe or to congested with traffic .. 

. 3) the state did not establish that there were any . : , 
. sobriety checkpoint warning signs placed on any' side ; 
streets leading into the checkpoint site. . :' 

. I 

. 4) the state did riot offer any testimony of placement I 

! 

and utilization of safety equipment and individual assi~ents 
of thl;: police officers involved. .': .... i.· 

. 5) the testimony offered by the state was unclear of I· 
any alternate route selection from motorist who wished t~· 
avoid the sobriety checkpoint site.·· .. ... t. 

... 6) the state failed to offer any testimony placement f 
. officers designated to pursue vehicles avoiding the sabri, ty 

checkpoint. .. 

, f i 

·37. The DMV Final Order indicated that Mr. Houge's challenges to the sobriety checkpoint 
, - . " . . , ! , 

.. . I 

and secondary chemical test were sustained under the guidelines of Carte v. Cline. 
. , 
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38. The sole Conclusion of Law was that "the state failedto present sufftci nt .evidence to 
. . '. . . 

. '. . 

prove the respondent drove amotor vehicle in the statewhile under the influence •. f alcohol thus 

violating W. Va. Code § l7C-SA-2." '. 

CONCLUSIONS OF LAW 

1. In accordance with West Virginia Administrative Procedures Act, W. Va~ Code § 29A-S-

4(g) this Court shall "reverse, vacate, or modify the orderordecisicin of the agency fthe substantial· . 

rights of the petitioner or petitioners have been prejudic~d because the admini rative findings, . 

inferences; conclusions, decision or order are. ,:. (3) made upon unlawful p oceduresj or (4) .. 

affec~ed by other error oflaw; or (Sj"c1early wrong in view ofthe reli~ble, probati e and substantial 

evidence' onthe whole re~ord; or (6) arbitrary, capricious or characterized by abu e ofdiscretion or 

clearly unwarranted exercise of discretion." 

.An administrative decision may be reversed as "clearly wrong or arbitra Qr capricious" if .. . .' . 

the administrative agency used a misapplication of the la~, entirely failed to con ider an important 

aspect of the problem,' offered explanation that ran counter to the evidence beD reo the (agency) or . 

. offered one that'is so implausible that it could not be ascribed to a difference in· iew' or theproduct 

of (agency) expertise.In re Queen, 196 W. Va. 442, 473 S.B. 2d 483,487 (1 96); 
.. . 

2. On appeal of an administrative order, questions oflaw are reviewe de novo. Carte. v. 

Cline200 W.Va. 162, 488S. E. 2d437, 44'0'(1997). 

. 3. When an individual requests a hearing following an Order ofRevoca ion from the DMV,. 

"the principal question at the hearing shall be whether the person did drive a oter vehicle while 

under the influence of alcohol, controlled substances, or drugs, or did drive a otor vehicle while 

having an alcohol concentration in the persons blood often hundredths of on percent or more, by 

weight, .•.. :" W. Va. Code§ 17C-5A-2(d). 
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The evidentiary standard of proof. for an. administrative revocation is pro f by a 

preponderance ofthe evidence .. Syllabus Pt. 2, Albrecht v. State, 173 W.Va. 263,314 S. . 2d.859, 

. ·.(1984). 

4. "A person who wishes to challenge official compliance with and adherence t sobriety· 

... checkpoint operational guidelines shall give ~ritten notice of that intent to the Comri1 ssiorter of 

Motor Vehic1·es prior to the administrative revocation hearing ~ ... " Syllabus Pi. 2, Ca e v. Cline, 
. . . ' . 

. 194 W.Va. 233, 460 S. E. 2d 48 (1995), In the case at hand, Mr. Houge timely filed a hall'enge to 
. .. 

the sobriety checkpoint and testimony was presented regarding the operation of the c eckpoint a( 

Issue. 

5. "Sobrietych~ckpointroadblocks are constitutional when conducted withinp edetennined 
. ~. . 

operational guidelines whIch minjmizethe intrusion on the individual and mitigate e discretion 

·yested in police officers. at th~ scene." Syllabus Pt. 1, Carte v. Cline, 194 W. Va.460S. E. 2d 

(1995). 
", " 

Accordingly, the first prong in the analysis must be whether there. were redetennined· 

guidelines that minimized intrusion on. the individual. In this ins.tance, Sgt. T baretti of the 
. . . 

Charleston Police Departmenttestified extensively regarding the pro cedures used at he checkpoint. 
. . 

. '.' . .' . 

The check point was conducted at a pre~ete.nnined sigh.t for a predetermined mount of time. 

Advance notice of th~ existence ofthe ~heckpoint was provided to .the county pr secutor and the . '. . . . . .". 
. . . 

. local media. Signs advising motorist of the upcoming checkpoint were placed n the road.· The. 

checkpoint was highly visible because of the street lighting, flashing blue police lights, and other . 

traffic devices that were used. These measures provided ample advance notic to motorists and 

reduced or eliminated any unnecessary f~ar of being stopped by an unknown· in ividual. 

.7 



Prior to beginning the checkpoint operations, the officers assigned to the chec point were 

advised both in 'NTiting and verbally by Sgt. Tabaretti that vehicles passing through the checkpoint 

were to be stopped only long enough to make some general inquires and to visually observe the 

. driver for indications of impairment. If no impairment was detected and no other v olation was 

observed, the vehicle and driver were released immediately. Any intrusion upon indiv dual drivers 

was very brief and limited. Accordingly, there was ample evidence to support a findin that the first 

prong of the Carte v. Clineanalysfs was satisfied. 

6 .. The secondprong ~f the test .set foith in Carte v. Cline is that there must e guidelines 

and procedures that mitigate the discretion yes ted in the police officers at the scene. I this instance, 

the police officers had no discretion in the initial stop. Each vehicle entering the cb ckpoint was 
. . 

.' .' 
. . . . . 

stopped. The only discretion vested ill the officer was whether ornotthe officer obse 
. '. . . . 

or impairment warranting additional testing. However, that type of discretion is n different in a 
. . 

checkpoint situation than it is with any other traffic stop. Thus, the second part of t e analysis was 

satisfied . 

. 7; It is clear from the review ofthe findings contained in the DMV Final rder that it was 

under the erroneous impression that a sobriety checkpoint. must ~omply wit the operating' 

. procedu~es that werereview~d by th~ Courti~ Carte v: Cline .. However, the West V rginia Supreme 

Court of Appeals did not hold that all checkpoints must be conducted using the sp ificpro'cedures 
. . . 

set forth in that case. Those were merely the procedures that had been used by e West Virginia. 

State Police and were-at issue in that case. 

8. Rather, the clear statement of the Court was that s~brietycheckpoints w re constitutional 

if conducted within predetermined gtlidelinesthat minimized intrusion' on t e individual and 

mitigate the discretion vested in the police officers. To the extent that the Final. rder of the DMV 
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holds otherwise, it is based upon an error oflaw. 
r 
r 

9. After reviewing the appropriateness of the sobriety checkpoint, the next in~bL.J is 
r 

" "I 

whether :Mr. Houge operated the motor vehicle while under the influence of alcohol. hvnere 
" " """ I 

"there is evidence reflecting that a driver was operating a motor vehicle upon a public ~treet or 
"" " " """ "" " """ " """" "" .""" "" "" ". I "" 
"" """"" I 

" highway, exhibi~ed symptoms of intoxication,and had consumed alcoholic beverage~, this is 
·1 

"" '. ".". 1 

sufficient proof'undera preponqerance of the evidence standard to warrant the adm.i:D.istrative 
• • '. • J 

r 
" 1 

revocation afms driver's license for driving under the influence of alcohol." Syllabus Pt. 2, . . . . . , 
I 
1 

"Albrecht v. State, 173 W.Va: 263, 314S.E.2d 859 (1984). ! 
" "" " I" 

" "" In the Albre~ht case a State Trooper investigating ~ traffic accident found 11br"echt inside 
• """" "" ". "" I . " 

a vehie.Ie that had left the roadway. The Trooper noticed that Albrecht had difficuJity getting out 
. " " " I 

" " I " 

'. of the van, staggered, and was unable to stand without assistance. The Tr06pernqted that the 

interior of the van smelled of alcohol. Further, Albrecht admitted he had consum+d two or ~ee 
f 

· . .... i . . 
12 ounce bottles of beer prior to the accident: On the basis of those factS, the West Virginia" 
". "" ". I 

i 
Supreme Court of Appeals af.filmed the administrative revocation of Albrecht's rivers' license. 

. "" " I 
"In the instant matter, although Cpl. Eagle te$tified that Mr. Houge had sl~rred sp~ech. that 

. I . 
r 

. . " " "! " . 
there "was a strong. odor of an alcoholic beverage being emitted from the interior! of his vehicl e, 
. ' • • . J 

r 

that' he was ~steady and slow getting out of his vehicle, and that Mr. Houge voluntarily told him 
. '. . . . : . 

he had consumed beer, the officer failed to lay the proper found~tion for the a&russio~ 'of the 
I ." 
! " 

. " . I 

results of the field sobriety tests in this case. The officer failed to show that thf field sobriety 

tests were administered pursuant to the officer's training and requirements or ~at he properly 
. . I ." 

I 
r • 

L'1structed Mr. Houge on how to perfonn e~ch test. In addition, the Commiss~oner found the " 
· . " i 

• " f 

results of the secondary chemical test inadmissible in this case. Therefore, tills Court is 
r 
r 
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compelled to find that the State has failed to present sufficient evidence to prove tvIr. Houge 

drove a motor vehicle in this State while underthe illi.i].uence of alcohol t.~us violatin. W.Va. 

Code § 17C-5A-2. 

Now therefore, based upon the foregoing findings and conclusions, this Co 
J • . ' 

. .' .' . . . 

ORDERS that the Final OrderoftheCommissionerofthe West Virginia Division 

Vehich!s dated June 25;1999, is REVERSED IN PART AND AFFIRl'1;ED IN P T. The 

so~riety checkpoint in this ~ase was constituti~na1' and conducted withinpredetenn' 

, operational guidelines which micimized the intrusion o~ the ind~vidual and mitigat d the 
., . . 

, discretion vested in the police officers at the scene. 'However, the State failed to p ove Mr: 
. ". . . 

Houge operated a motm vehicle in this State while under the influence of alcohol' 

W.Va. Code § 17-C-SA-2. 
. .'. . . ". 

, The'objections and exception.s of all parties aggrieved by this Opinion and inal Order are 

noted and preserved. 

It is FURTHER ORDERED that a certified copy of this Final Order be se t to all parties 

and counsel of record, and,this case is dismissed and s'tricken from the open docke of the Court . 

Enter this 
. '?~ , 

/ C7S ' day of_--9cp:l:..w"'&-~'-A±:=_·: ,2005. 

,) 

. " 
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STATE OF MST'VlRGINIA ' ",' ' " , 
COUNTY OF KANWhiA. 55 ' " 
I, CATl-N S. GAlS ON ClERK Of CIAClnT COlJRT OF SAID GOUNTY 

, AN~ IN SAIO STHE. CO HE fBY CERTIfY mAT THE FOREGOING, ' 
, .ISA TRU. :OPYFRCM NE GOROS Cf SAID COURT. I ':l -IIJ.' 

GMN IJNDf.~ MV HAND A~lO S:i;~.oF ~,~~, '0 CO\JflTTHIS~, ' 
o ,IV' 0(00 , . ',' 

~~4AA~~~~~~~ffiK 


