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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

JOE J. WHITE, JR.
Petitioner,
No.: 11-0171
JOE MILLER, COMMISSIONER: |
WEST VIRGINIA DIVISION OF MOTOR
VEHICLES, |

Respondent.

PETITIONER’S REPLY BRIEF

L_INTRODUCTION

Comes now the Petitioner, Joe J. White Jr., by counsel, Carter Zerbe ana David Pence,

and files this Petitioner’s Reply Brief in response to Respondent’s Brief.
II. FACTS

1. At the time of this incident, Dr. White was 51 years old and had wor

for over 20 years. (Transcript (hereafter “TR”) 50) The day of his arrest, Dr. W

from 8:00 a.m. until 6:00 p.m. at his office located in CAMC hospital. (Tr. 50,

2. A vehicle operated by Dr. White was stopped at a sobriety checkpoi

ked as a physician
'hite had worked
53)

nt located on the

900 Block of MacCorkle Avenue in Charleston, West Virginia at approximately 8:22 p.m. on

July 6, 2007. (Tr. 10) He was not speeding, weaving or driving erratically. (Tr

39) Officer

Lightner (Hereinafter Ofc. Lightner) of the Charleston Police Department acted as the arresting

officer that evening.

3, Officer Lightner filed a Statement of Arresting Officer with the West Virginia




Division of Motor Vehicles (DMV) based on the arrest of Dr. White for first offense driving

under the influence of alcohol on July 6, 2007. Dr. White requested an admini%trative hearing

. and informed the Commissioner in writing that he intended to challenge the legality of the

checkpoint utilized in this case. A hearing was conducted at the Kanawha Cit

23,2008.

y DMV on April

4. Ofc. Lightner initially approached Dr. White. (Tr. 26) Upon speakil‘pg with Dr. White,

Ofc: Lightner testified that he observed the odor of an alcoholic beverage emanating from Dr.

White’s vehicle. It was not a strong or even moderate smell. (Tr. 26)

5. Dr. White had no difficulty handing over his license and registration. (Tr. 62)

6. Dr. White informed Officer Lightner that he consumed the equivalent of four(4)

twelve (12) ounce servings of light beer earlier that evening. (Tr. 26, 54) The
consumed over a period of 1.5 hours. (Tr. 54)
7. Dr. White weighed approximately 180 pounds at that time. (Tr. 50
Code §60-6-24, an Aindividual who consumes 4 servings of alcohol over a peri
not Be intoxicated.
8. Dr. White has balance problems because one leg is shorter than the

Medical records completed by his treating physician was submitted at the hear

beer was

Pursuant to W.Va.

nd of 1.5 hours will

other. (Tr. 51)

ring describing his

injury. (Tr.51) He also suffers from anxiety and slight tremors when subjected to stressful

situations. (Tr. 57)

9. Dr. White was normal standing on the roadside. (Tr. 39) Other tha.L-n a slight limp,

there was no evidence that his walking was abnormal.

10. Ofc. Lightner administered three standardized field sobriety tests that evening, the




Horizontal Gaze Nystagmus Test (HGN), the Walk and Turn Test (WAT) and

(OLS).

the One Leg Stand

11. With regard to the HGN test, Ofc. Lightner failed to establish that he checked to

ensure Dr. White’s eyes tracked equally and that his pupils were equal which, Fccording to the

National Highway Traffic and Safety Administration NHTSA), is a necessary

prerequisite to

administering the test. He also failed to establish that he had administered the test pursuant to

NHTSA requirements. In addition, he failed to establish the scientific reliabil

44) Dr. White provided testimony as to other causes of nystagmus, such as caf

ity of that test. (Tr.

feine, neurologic

conditions, congenital conditions, physical motions, fatigue, circadium rhythms, strobe lights and

other natural causes of nystagmus that are not from alcohol. (Tr. 59) Strobe lights were present in

Dr. White’s eyes that evening and he was fatigued (Tr. 59), having worked ten (10) straight hours

that day.

12. On the WAT test, Ofc. Lightner failed to establish what explanation or demonstration

he provided to Dr. White, or how he had administered the test. He also failed

to establish

compliance with the NHTSA. Because one of Dr. White’s legs is shorter than the other, his

balance and gait is diminished to the extent that he could not perform this test
conditions. (Tr. 31). He is also fifty-one years old, and established that as he

balance and coordination has greatly diminished. (Tr. 61-62).

under normal

has aged, his

13. On the OLS test, Ofc. Lightner failed to establish what explanation or demonstration

he provided to Dr. White that evening. He also failed to establish complianci

with the NHTSA

Guidelines. Dr. White testified that his balance and gait deficiencies would prevent him from

performing that test regardless of alcohol consumption.




14. Affirmative uncontradicted evidence established that the field sobriety “tests” were

not administered properly, that the administration of these exercises deviated sulLstantially from

NHTSA requirements and thus, the results of these maneuvers were not valid.

15. A preliminary breath test (PBT) was administered to Dr. White that

Fvening. The

Commissioner admitted the results of that test into evidence despite testimony by the arresting

officer that he only observed Dr. White for eleven minutes prior to that test in VJolation of

applicable Department of Heélth requirements. (Tr. 46-47)

16. Dr. White was honest, forthright and cooperative. (Tr. 37, 57)

17. Although police vehicles present at the checkpoint had video recording devices

attached, those devices were not activated. (Tr. 36)
~ 18. Dr. White was administered a secondary chemical test of the breath
that test established that his BAC was .076, below the legal limit. (Tr. 30)

19. After his arrest, Officer Lightner interviewed Dr. White. Dr. White
Lightner that he was rot under the influence. He also informed the officer of hj
deﬁciéncies.

20. Sergeant Shawn Williams (Hereinafter Sgt. Williams) of the Charle

Department acted as supervisor for the sobriety checkpoint that evening. (Tr. 1

The result of

informed

s balance

ston Police

1) Sgt. Williams

and Ofc. Lightner refused to provide counsel for Petitioner with a copy of the predetermined

guidelines regarding the checkpoint at the administrative hearing. (Tr. 15) Instead, only a one-

page checklist of talking notes was provided to Petitioner’s counse]. (Tr. 16) l#espite numerous

requests, the written policy, procedures and guidelines for the checkpoint were

not admitted into

evidence because of the State’s objections. (Tr. 23, 24) Thus, Dr. White was prevented from




impeaching Sgt. Williams’ testimony and establishirig that his testimony deviatfd from the

guidelines. Sgt. Williams testified that he examined statistical evidence regardi
the checkpoint, however, he failed to bring a copy of that documentation to the
No sign, publication or other media existed to advise drivers of an alternative rq

III. ARGUMENT

ng the location of
hearing. (Tr. 17)

ute. (Tr. 20-21)

A. THE FAILURE OF THE STATE TO SHOW THAT THE DUI CHECKPOINT WAS

CONSTITUTIONALLY VALID.

The Commissioner fails to address the main thrust of Dr. White’s argument on this issue.

Assuming arguendo that the Commissioner is correct in asserting that Officer Williams’

testimony covered all the important requirements that must be established for predetermined

operational guidelines to pass constitutional muster---and, as pointed out in Dr.

White’s petition,

this was, in fact, not the case--other than fearing or recognizing that the actual %uidelines would

impeach or discredit his testimony, what possible reason would Officer Williams have for

refusing to allow White’s attorney to examine the guidelines and then objecting to their

admission into evidence. Moreover, if the Commissioner provided Dr. White with a fair and

impartial hearing, why did the Commissioner uphold Officer Williams’ objection and refuse to

have the document admitted. The best evidence of the predetermined guidelines are the

predetermined guidelines; not what the officer says they are. The failure of the

Commissioner to

explain his actions or to explain why Officer Williams’ testimony is rendered not credible by his

behavior is conclusive proof that the Commissioner has no answer to Dr. White’ argument.




B. THE FAILURE OF THE STATE TO ESTABLISH THAT DR. WHITE’S ARREST WAS
PREDICATED UPON PROBABLE CAUSE OR THAT THE REVOCATION OF HIS
LICENSE WAS ESTABLISHED BY PREPONDERANCE OF EVIDENCE.

1. Failure Of The Officer To Establish That He Administered The Field Sobri%ty Tests Properly.

In an attempt to convince this court that Dr. White’s arrest was predica#ed upon probable

cause and that the state had proven its case by a preponderance of evidence, Respondent’s Brief,

Section II, is titled: “THE FIELD SOBRIETY TESTS WERE PROPERL\){

ADMINISTERED TO THE PETITIONER.” However, Respondent’s argument is devoid of

any evidence to establish that these tests were, in fact, administered or scored properly pursuant
to the officer’s training, NHTSA requirements, or any other standards. There is nothing in this

section of the Commissioner’s brief, or any other section for that matter, to support his bold face

assertion that these tests were properly administered. The Commissioner merely repeats the

stered. The

officer’s testimony regarding the results of the tests, not how they were admin

officer’s testimony also omits any evidence as to how he was trained to administer these
exercises, nor does he establish that the way he administered them corresponded to the
requiréments of The National Highway Traffic and Safety Administration. (NHTSA).

As to underscore their importance, the Commissioner repeatedly emphasizes that the
officer “explained and demonstrated” the field sobriety maneuvers to Dr. White. (Comm’r., Br,
at 5, 6). Ifit is so important for the officer ;[o explain and demonstrate these tests, how he
explained and demonstrated these tests is critical to their validity. That explanation is absent.

The Commissioner’s pen ultimate assertion is as follows: “Field sobriety tests are

standardized, systematic and easy to score. ...” (Comm’r. Br., at 7). This statement is, in effect,

an admission by the Commissioner that to be valid, the tests have to be administered properly. If




these tests are standardized, if every officer in the state is trained to administered these tests the

same way, and if, as previously disclosed, NHTSA states the results are not val
administered and scored properly, then the importance of establishing evidence
were administered and scored properly is vital to the validity of the results. Th
conclusion is unassailable. Indeed, the failure of the Commissjoner to rebut or
White’s argument, despite informing this court in bold print that he was going
establishes that he has no answer to Dr. White’s argument. The argument he d
sophistry.

Ultimately, the Respondent’s argument is reduced to asking this court t
officer because the, “officers appear pro se' at administrative hearings without
counsel to guide them through direct examination.” (Comm’r. Br., at 7) This
canard. The hearing examiners more than adequately represent the officers int
under the system in place prior to the recent change, the hearings were so biase
officer that it was virtually impossible for drivers to get a fair hearing. Moreoy
Commissioner’s own assertion that these tests are “easy” to adrﬁinister and scq
assertion that the officers would be unduly burdened by having to establish the
administered and scored properly. Indeed, the Commissioner has gratuitously
officer with the proper instructions by printing them on the Statement of Arres

Information Form). He allows officers to review and testify from these forms

#

d if not

showing that they
e logic of this
even address Dr.
to do so, _

oes make is

take pity on the
the benefits of

argument is a

erest. In fact,

d in favor of the

rer, the

re belies his
se test were

supplied the

ting Officer (DUI

at the hearing.

One can hardly imagine how it could be any easier for officers to present this JTvidence.

1Of course, officers no longer appear pro se, as the Attorney General’s

Office now

represents the Commissioner and vigorously and effectively represent their interests.

7




It finally must be emphasized that the Circuit Courts of the state have reﬁaeatedly rejected
the Commissioner’s contention that proper administration of these tests is irrelevant to the
validity of the results. In Bias v. Cline, C. A. # 94-AA-207, a decision that was|decided by Judge

McQueen and then affirmed by Judge Bloom, the Kanawha County Circuit Court held that the

arresting officer lacked probable cause for the arrest because he had not admini#tered the field
sobriety test.sAproperly. Bias, at 30, 31. Thus, the court dismissed the revocation of Respondent’s
driver’s license. (Copies of the .two Bias decisions are included herein as Petitipner’s Exhibits A,
and A,)
In Inre: Faykus, Civil Action #97-AP-75-H (March 3, 1998), the Circuit Court of
Raleigh County addressed the issue of the administering of field sobriety tests in connection with

a driver’s license revocation hearing:

“The Barker decision, (State v. Barker, 179 W. Va. 194,366 S. E. 2d 642
[W. Va. 1988]), states that an officer cannot use the horizontal gaze
nystagmus test to estimate a blood alcohol level. On the other hand, that
case clearly acknowledges that once an officer has shown that he has been
trained and that he has appropriately administered the test, it is ddmissible
as evidence that the driver was driving under the influence of al¢ohol.
Clearly a prerequisite, however, is an explanation by the Commissioner as
to why she believes the test is appropriate, reliable and admissible in a
particular case. Blanket recognition of field sobriety tests is not
appropriate. The administration of field sobriety tests is subject|to review
at any time they are offered as evidence of intoxication and relied upon to
support the administrative revocation of a license.”

(Emphasis supplied). (A copy of Faykus is included in the Appendix as Petitioner’s
Exhibit “B.")
While Judge Spaulding in Spurlock v. State of West Virginia, Civil Action No. 04-C-373,

did not go as far as the Bias or Faykus courts, he, nevertheless, held that the State is obligated to




establish that there was at least “substantial compliance with NHTSA guidelines which means

that the arrestee was properly instructed.” Spurlock, at 11. (A copy of Spurloc
the Appendix as Petitioner’s Exhibit “C.”)

In Little v. The Commissioner of the Department of Motor Vehicles, C.

k is included in

A. # 06-AA-94

(2007), Judge Berger reversed Little’s driver’s license revocation because the a#resting officer

failed to establish that he had been trained to administer and score the results Ok field sobriety

tests and because at least one of the tests was not administered properly. (A co
included in the Appendix as Exhibit Petitioner’s“D.").

In Eagle v. The West Virginia Department of Motor Vehicles, et. al, C.
(2005), Judge Paul Zakaib reversed the revocation of the driver’s.driver’s licen

officer failed to show that the field sobriety tests were administered pursuant tc

py of Little is

A. #99-AA-111
se because, “[t]he

the officer’s

training and requirements or that he properly instructed [the driver]. . .how to perform each test.”

(Eagle, at pg. 9). (A copy of Eagle is included in the Appendix as Exhibit Peti

tioner’s“E.")

Courts in other jurisdictions concur. Because the results of field sobriety exercises are so

closely tied to proper procedures and scoring, nearly unanimously, courts have

determined that

their admissibility is dependent on the arresting officer demonstrating that he was appropriately

trained and experienced, and that he administered and scored these exercises Aroperly. In State v.

Nishi, 852 P. 2d 476 (Hawaii 1993), the arresting officer had the defendant pelform three

separate field sobriety tests, i.e., “(1) ‘heel-to-toe” test; (2) ‘leg-raised’ test and

test.” The officer testified that the defendant had failed the heel-to-toe test beT

(3) ‘circle back’

ause he “didn’t

touch heel-to-toe for all nine steps” and ‘appeared unsteady when he did the test’. . .” Id.

Finally, the officer testified that defendant “bobbed back and forth and fluttered his eyelids”




when performing the arch back test. Id.
The Court noted that the Hawaii Supreme Court had previously observed, quoting from 1
Am. J. Crim. L. 96 (1967), that: ““[flield sobriety tests are designed and administered to avoid the
shoﬁcoming of casual observations.” Thus, the Court determined that the trial court erred in
admitting the officer’s testimony about defendant’s failure to pass the three field sobriety tests,
because the Sféte failed to establish that the arresting officer followed the correct Hawaii Police
Department’s “field sobriety testing procedures.” Id., at 480.
Similarly, in Hawkins v. Georgia, 223 Ga. App. 344,476 S. E. 2d 803, 812 (Ga. 1996),
the court held that FST’s, “must be administered properly under law enforcemeft guidelines.”
Recently, the Georgia court explained that Hawkins stood for the principle that it is the state’s
burden to show that the tests were administered pursuant “to law enforcement guidelines.” State
v. Tousley, 271 Ga.. App. 874,611 S. E. 2d 139 (2005).
In Smith v. State ex rel. Wyoming Department of Transportation, 11P. 3d 931 (Wyo.
2000), the Supreme Court of Wyoming stated:
“In the criminal context, a significant number of courts have held that the
admission of field sobriety tests, including the horizontal gaze nystagmus
test, is appropriate, as long as proper foundation as to the techniques used

and the officer’s training, experience, and ability to administer the test has
been laid.”

Id. at 935.
Thus, in connection with an administrative license hearing, they concluded, “that if the evidence
establishes the tests were properly administered by a qualified person, the foundation is sufficient
for admission. . .” Id. With respect to probable cause, the court stated that,

“For the purpose of establishing probable cause, a law enforcement officer

10




may testify to the results of field sobriety tests (including the horizontal
gaze nystagmus test) if it is shown that the officer had been adequately

trained in the administration and assessment of these field sobriet
and he conducted them in substantial accordance with that trainin

1d. (Empbhasis supplied).

In State v. Nishi, supra, the court stated:

“Here, Officer Barroga did not merely testify that based on his pe
of Defendant’s lack of coordination he was of the opinion that De
was intoxicated. Rather, the officer’s opinion testimony was that

y tests,
g. ba

rception
fendant

Defendant failed to pass the “heel-to-toe,” “leg raised,” and “archﬂk back”
tests that Defendant had undertaken to perform. A normal person may not
necessarily form such an opinion if he or she had not been taught to grade

the performance of the three field sobriety tests. In other words,
situation where foundational evidence as to Officer Barroga’s kn

of HPD’s field sobriety testing procedures was necessary. The re

disclosed no foundational evidence in this regard.” -
Id at523.

The Supreme Court of Ohio, State v. Homan, 732 N. E. 2d 952 (Ohio S.

relying heavily on the warning in the NHTSA manual indicating that the validit;

results were compromised if not administered properly, the court held that field
exercises could not be used to establish probable cause to arrest a dfiver for driv
influence when they were not administered in strict compliance with the standar
In so holding, it noted that, “{w]hen field sobriety testing is conducted in a man
from established methods and procedures, the results are inherently unreliable.”
“The small margins of error that characterize field sobriety tests,” the court said

compliance critical.” Id., at 956.

2After the Homan decision was published, the Ohio legislation passed
that substantial compliance with the NHTSA standards was all that was neces

11

oky.

this was a
ywledge
cord

Ct. 2000),

y of the test
sobriety

ing under the
dized procedures.
ner that departs
Id., at 955.)

, “ make strict?

law specifying




More recently the Missouri Supreme Court upheld a lower courts determination that since

the field sobriety tests were improperly administered, the results were inadmissible. York v.

Director of Revenue, 186 S.W. 3d 267 (2006). See also, State of Hawaii v. Adl

2009 Hawaii App. LEXIS 422.

The above considerations apply with even more force to the HGN test.

o Truth Kehdy,

Recently, the

Supreme Couﬁ of Illinois in People v. McKown, 236 111. 2d 278, 924 N.E.2d 9#1 (2010)

determined that results of HGN tésting may be admitted when performed accor

ding to NHTSA

standards by a properly trained officer, but only for the purpose of showing that the suspect has

likely consumed alcohol and may be impaired. More recently in State v. Ingram, 238 Ore. App.

720, 243 P.3d 488 (2010), the Oregon Court of Appeals reversed the driver’s ¢
video evidence demonstrated the HGN was not administered in compliance wi
training and the field sobriety test manual. In State v. Blackwell, 408 Md. 677
(2009), the Maryland Supreme Court held that since an officer’s testimony abc
relied upon special training about the administration and scoring of the test, it
error to admit its results without expert testimony and a showing that it was ad
properly. In a follow up to Homan, supra, the Supreme Court of Ohio in The
Boczar, 113 Ohio St. 3d 148; 2007 Ohio 1251; 863 N. E. 2d 155; (2007) held
testimony was not required, the results of the HGN could not be admitted unle
foundation was laid showing the officer’s “training and ability to administer t}
actual technique used by the officer in administering the test.” 862 N.E. 2d a

Hawaiiv. Ito, 90 Haw. 225, 978 P. 2d 191 (Haw. App. 1999); Schultz v. State

onviction because

th the officer’s

971 A.2d 296

ut HGN results

was reversible

ministered

State of Ohio v.

that while expert

SS a proper

1e test and. . . the

t 160. See also,

106 Md. App.

145, 664 A. 2d 60 (MD. 1995); Young v. City of Brookhaven, 693 So. 2d 1355 (Miss. 1997),

12




State v. Superior Court, 718 P. 2d 171 (Ariz. 1986); State v. Cissne, 865 P. 2d 364 (Wash. 1994),

Sides v. State, 574 So. 2d 856 (Ala. 1990); Dresselle v. State, 596 So. 2d 602 (Ala. 1991); State

v. Meador, 674 So. 2d. 826 (Fla. App. 4" Dist. 1996); Emerson v. State, 880 S.
Crim. App. 1994); State v. Breitung, 623 So. 2d 23, 25 (La. Ct. App. 1993); Pe

277 Mich. App. 213, 217-18, 551 N. W. 2d 421, 424 (1996).

W. 2d 759 (Tex.

ople v. Berger,

Without any authority in support of his contention, with logic and common sense against

him, and in light of his failure to counter Dr. White’s argument, the Commissioner’s position is

untenable, and must be rejected.

Aside from the proper administration of the tests, the Respondent tries to diminish the

significance of the discrepancy in the length of Dr. White’s legs by emphasizin

g that prior to the

administration of the tests, Dr. White informed the arresting officer that he was not aware of any

medical condition that would interfere with his performance. However, as exp

White’s petition for appeal, the discrepancy in the length of his legs is a lifelon

lained in Dr.

g condition. It’s a

normal part of his existence. It’s a condition that has become such a natural part of his body

structure that he pays it no attention. He reasonably does not consider it a med
his daily functioning it has such a diminimus impact on his coordination that h
Having never performed field sobriety tests before and not knowing what they
no reason to anticipate his leg discrepancy would affect his ability to perform t
Once he realized it had, he informed the officer. NHTSA’s own studies have g
unreliabilty of the tests for individuals with leg problems. Common sense tells
individuals whose center of gravity is off kilter would have problems. The Co

to think that the mere fact that Dr. White did not disclose his condition to the ¢

13

ical condition. In
e pays it no heed.
entailed, he had
hese maneuvers.
stablished the

us that
mmissioner seems

fficer prior to




taking the tests is enough to discount its significance. In other words, it doesn’t
difference if, in fact, as disclosed by NHTSA, that leg problems make it difficul
to perform the tests adequately, if the driver doesn’t anticipate that it will, the C

ignore its impact. What kind of logic is that?

make any
for individuals

ymmissioner can

Recognizing the weakness in his position, the Commissioner argues, alternatively, that

with respect to the walk-and-turn test, White’s unbalance would not have causec

soon, raise his arms for balance or take the incorrect number of steps. “The only
may have been caused by his limp are missing heel-to-toe and stepping off the 1
Br., at 11) The Commissioner’s assertion is without merit. First of all, White’s
gravity would, of course, have caused him to raise his arms to maintain his bala

falling, individuals naturally raise their arms to steady themselves or to cushion

1 him to start too
v criteria which

ne.” (Comm’r.

skewed center of

nce. To prevent

the fall should

that happen. Thus, Dr. White would have been left with two negative scores which, pursuant to

NHTSA, would have been a borderline “failure.” Thus, again the Commission

er’s argument

underscores the importance of proper administration. If the arresting officer haTi failed to instruct

White not to start before the instructions were finished and /or failed to tell him

how many steps

he was supposed to take or told him the wrong number, then Dr. White shouldn’t have received

negative scores for these “errors.” As Dr. White would have passed this test if he had only

received one negative score, proper instructions are critical to the validity of th%

2. Commissioner’s Preponderance Of Evidence Argument

results.

Ignoring the evidence that detracts from weight, the Commissioner makes the unadorned

assertion that the admission of drinking, odor of alcohol, unsteadiness upon exiting, Dr. White’s

performance on three field sobriety exercises and the results of the preliminary

14
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establish sufficient evidence to revoke Dr. White’s driver’s license under the staJndard enunciated

in Albrecht v. State, 173 W. Va. 268, 314 S. E. 23 859, (1984). There is no que

Albrecht applies a very generous standard for proving driving under the influenc

that decision is construed as the Commissioner asks this court to do, a driver co

demonstrate that the evidence relied upon by the Commissioner to revoke his dn

was unreliable or incompetent. The Commissioner wants the court to segregate

favor of the state and to ignore Justice Frankfurter’s admonition in Universal C¢

National Labor Relations Board, 340 U. S. 474,71 S. Ct. 456 (1951), that evid

stion that

e. However, if
uld never
iver’s license

the evidence in

amera Corp. .

nce favorable to

one party cannot be viewed in isolation. The driver’s burden is hard enough as it is: How do you

prove a negative? Thus, since symptoms of intoxication mirrors a variety of ot

her causes, it is

vital that the weight of countervailing evidence be considered and evaluated. Apparently

recognizing the weakness of the evidence he relied upon, the Commissioner trigs to gild the lily

by including the PBT results as part of the preponderance of evidence proving i
disregarding the fact that the PBT was not administered pursuant to regulatory 1

law as the Commissioner wells knows, does not permit PBT results to be used z

ntoxication. Even
equirements, the

s evidence of

intoxication. Moreover, in relying so heavily on the Albrecht decision, the Con?missioner would

have this court ignore the cases after Albrecht such as Muscatell and its progeni
emphasize that the Commissioner cannot take such a myopic view of the evider
is deprived of an unbiased decision.

Respondent tries to distinguish Muscatell from the situation herein by a.
Muscatell, unlike here, the officer’s own testimony was conflicting. That is a d

a difference. How the fact that the Commissioner arbitrarily and capriciously f
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testimony of the officer over Dr. White’s testimony, and ignored contrary evide
Dr. White is just as invidious, if not more so, than the conflict in Muscatell.

- Finally, in light of the above, it is worth répeating that:

1.

10.

11.

12.

13.

There was no improper, erratic, or illegal driving;
the primary concern in the driving under the
influence prohibition.

Dr. White’s blood alcohol level was below the legal limit.
His walking and standing were normal.

When he assumed an abnormal position, i.e., left leg
immediately in front of the right, his standing was still
normal.

Dr. White testified he was not intoxicated and his
credibility was enhanced by his honest specification of the

number of beers he had “earlier.”

His legs were of unequal length skewing his center of
gravity.

He was cooperative, honest, and forthright.
His speech was normal.

His eyes were not bloodshot or red.

He was alert and oriented.

He had no problems handling documents and giving them
to the officer.

The smell of alcohol on his breath, a poor indication of
intoxication, in any event, was neither strong, distinct or

even moderate.

He was 51 years of age and was stopped after he had
worked 10 straight hours that day.

16
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IV. CONCLUSION

For the foregoing reasons and in light of the arbitrary and capricious na
Commissioner’s treatment of the evidence, the decision revoking Dr. White’s ¢
must be reversed.

Respectfully submitted,

JOE J. WHITE, JR.

CARTER ZERBE

W. Va. State Bar #4, 1
P. O. Box 3667
Charleston, W.

DAVID PENCE, ESQUIRE
W. Va. State Bar #9983

P. O. Box17 3667
Charleston, WV 25336
(304) 345-2728
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EXHIBIT #(

1IN THIZ CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

SCOTT BIAS,
Petitioner, e’
v Civil Action No. 94-AA207 77| |+~
: 7‘—} i
JANE CLINE, Commissioner T o
West Virginia Department of - . o ! "
Motor Vehicles, - : N : e
: R =2
Respon.dent. - | =

OPINION AND FINAL ORDER
These actions are presently before the Court on appeal frém three separate decisions of the
Commissioner of the Division of Mo‘tor Vehicles. The petitioners are Scott Bias, Jonathan Hudnall
and James Smith.! In each instance, the Commissioner found that because the pelitiohers were
operatin.g motor vehicles while intoxicated, their operators’ licenses should be suspended in
accordance with the applicable orders is.sued by .her office.
In Mr. Bias’s appéal, the Commissioner did not consider the res_uits of the breath tests _.
administered to the petitioner, finding t.}.mtv _thérg was an inadequaté foundation for|admission dt;. the -
test results.. The Commissionér found that Mr. Bias was driving while intoxicated on the basis of
other evideﬁce’, i.xlxcludling the field sobriety tests adrninistered by the arresting ofﬁ cer at the tirpe of

his arrest. In Mr. Hudnall’s case, the Commissioner held that the petitioner was driving while

intoxicated, basing her decision on both the secondary chemical (breath) test and other eviderice,

' Mr. Hudnall's appeal was aséigned Civil Action No.-96-AA—80 and Mr. Smith’s appeal
was assigned Civil Action No. 96-AA-81.




.including the field sobriety tests. In Mr. Smith’s case, the commissioner held that he failed to subrnit
to the designated secondary test, which resulted in an automatic revocation of his operator’s license,
On appeal, ;_he petitioners contend that the Commissioner erred in revoking their licenses on

the basis of field sobriety tests. Specifically, they contend that the results of the field sobriety tests
should not have been considered because‘ in each case, the arresting officer fajled to lay a proper

) .-foundatlon for his testimony respecting the field sobriety tests. They conteni that the National
Highway Traffic Safety Admmrstranon has prescnbed procedures for admuustermg field sobriety tests

that are de51gned to ensure that the results are rehable The petitioners contcnd thet in the absence

of evidence that th_e tests were administered in accordance with methods prescribed by the NHTSA,

the results of the tests are not reliable and may not be relied upon by the Commissioner in finding that

- they were driving while intoxicated.. . _ .
I TheReliability of the ﬂddﬁ@n:ﬂl&sﬁ&mibxﬂaﬂpmuhghmyl fety Board.

In 1984, the National Highway Traffic Safety Adminisirati_od published a document entitled .
Impr_ov.ed Sobriety Testing® R. Erwin, Defense of Drurzk Driving_.Casedv, § 10.06 (3d ed. 1999)

' (hereinafter Erwm, § _) This publicarion,.lras been the:basis of -for-.instru.etional material in certain '

states, including West Virginia® Jd The NHTSA test procedures were also described in publications

.? National Highway Traffic Safety Admin., U. S. Dept. of Trahs.f, DOT HS-0806512,
Improved Sobriety Testing (1984). This document is reprinted in Erwin, § 10.99[2].

> Commission--Drunk Driving Prevention, State of W. Va., Improved Sobriety Testing:
Gaze Nystagmus Test, Walk-turn Test, One-Leg Stand Test (Jan. 1984). Erwin, § 10.06, f.n.
2. |




published in 1992, specifically DWI Detection and Standardized Field Sobriety Testing, Student

Manual (NHTSA Student Manual) and Instructor's Manual * Id.

At the hearing involving Scott Bias, the petitidner presented the testimony of Corporal Mike :

Holstein of the West Virginia State Police. Corporal Holstein testified that he

provided training at

the West Virginia State Police Academy in the proper method of administering field sobriety tests.

. He autﬁenti;:ated a documeht,'entitled "Concepts and Principles of the:Standar
 Tests,” which is Qsed to train cadets and police officer candidates in the
administéring field sobriety té:sts.’ Exhibit 10. He also testiﬁed that the manua
reliable field tests‘ used to deta@ne whether an individual’s blood alcohol ca
.10%. According té the manua}, the I;IHTSA determined that three tests are relia
turn test, 2) the ohe‘-lgg stand test and 3) the horizontal é&e nystagmus test. ]
The manual indicates that, based. on tests conducted in the laborato
conditiox'xs«and adn%inister‘ed in accorda.née with the methods prescribed therein, th
will allow a police officer to correctly classify a suspect’s blood alcohol content
* than .10% about 68% of the time. Exhibit 10,.page Vlﬁ~8; National Highway Tr
U. S. Dept. of Trans, DQT HS-0806512, Improved Sobriety Testing, supra at 1

test will result in proper classification about 66% of the time. Exhibit 10, paj

-

* NHTSA, Transportation Safety Inst., U S. Dept. of Transp., H
Detection and Standardized Field Sobriety Testing, Student Manual (print
NHTSA, Transportation Safety Inst., U S. Dept. of Transp., HS 178 R6/92,
‘Standardized Field Sobriety Testing, Instructor Manual.-

‘ 5 The manual identified by Corporal Holstein was identified by

standards.” It bears the notation “HS 178 R1/90," and appears to be the Ja
" of NHTSA, Transportation Safety Inst., U S. Dept. of Transp., HS 178 R6
and Standardized Field Sobriety Testing, Student Manual.
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Highway Traffic Safety Admin,, U. S. Dept. of Trans., DOT HS-0806512, Improved Sobriety

Testing, supra at 1. The horizontal gaze nystagmus test will result in proper classification about 77%

of the time. Exhibit 10, page VIII-5; National Highway Traffic Safety Admin., U. §
DOT HS-0806512, Improved Sobriety Testing, supra at 1. When the results of

test and the horizontal gaze nystagmus tests are considered together, they wil

classification about 80% of the time. Exhibit 10, page VIII-9; National Highw

Admih.‘, U. S. Dept. of Trans., DOT HS-0806512, Improved Sobriety Testing,

aécuracy of the field sobriety tests is such that, even when they are in the laboratory

conditions and in gccordarice'with the methods prescribed by the manual, they will

about 65-80% of the time. Stated differently, even under the best of circumstaric

on field sobriety tests-would result in intoxicated individuals beiﬁg,classiﬁed as

nonintoxicated individuals being classified as intoxicated about 20-35% of the time.

-In-each of the cases on-appeal; the arresting officer testified that he admil
tests determined to be reliable by the NHTSA. For each test, the.manual desc
sudoundings in which:the.test should be administered, if applicable; sets forth ins

required to be given to the suspect prior to and during administration of the test;

Depi.’ of Tfanﬁ.’,
the walk and turn
result in.proper
ay Traﬁ;:c Safety
supra at 1.° The
ur}d'er ;ontrolled
be accurate only

es, reliance solely

wonintoxicated or

nistered the three
ribes the physical.
tructions that are

requires that the

suspect understand the instructions; establishes the procedures for performing the test and prescribes

-

8. Baﬁéd on field evaluations by Arlington Cmmy, Virginia, and Washington, D.C. police,

and the Maryland and North Carolina State Police, proper classification occurred
for the walk and turn test, 78 % of the time for the one-leg stand test, 82% of
horizontal gaze nystagmus test and 83 % of the time for the combined walk and tu
gaze nystagmus tests. National Highway Traffic Safety Admin., U. S. Dept. of T
0806512, Improved Sobriety Testing, supra at 1. However, the 1995 editio

»

o3

80% of the time
the time for the

rn and horizontal

rans., DOT HS-

n of the manual,

NHTSA, Transportation Safety Inst., U. S. Dept. of Transp., No. HS 179 R10/95, DWI
Detection and Standardized Field Sobriety Testing, Student Manual, indicates that it is the lower
probability with respect to each test that is the more accurate measure. /d. at VIII-11.
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|
|
|

certain actions of the officer while the suspect is performing the test, inciuding demoni;tra.tions by the
' |

* officer respecting certain aspects of the tests, establishes a method for scoring the results of each test;

and emphas'izes. that the officer should take detailed field notes. As noted above, ﬂle police officer -

l

has the duty of shéwing that the results of the field sobriety tests are accurate and re]liable, This can

be done only by showing that the tests were administered in accordance with the methods prescribed

by the manual.- . o - : |

|
I Necessity of Compliance With Standard Procedures. |
In asécssing the relisbility of the field sobriety tests, as set forth above, the NHTSA

emphasized the importance of strict compliance with the standardized procedures for administering

: I
the tests. Specifically, the NHTSA found: - |

The importance of this large scale field validation study deserves to be e ‘[phasized,
It was the first significant assessment of the “workability” of the standardized tests
“under actual enforcement conditions, and it was the first time that completely
objective clues and scoring criteria had been defined for the tests.- The results of the
-study-unmistakably validated the SFSTs [standardized field sobrietytests]. Butitis
also necessary.to emphasize one final and major point.” This validation aRplies only -
when the tests are administered in the prescribed, standardized manner; and only when
the standardized clues are used to assess the subject’s performance; and; only when
the standardized:criteria are employed to interpret that performance. If any one of the
standardized test elements is changed, the validity is compromised. (E%phasis in
original.) : j

i

Transportation Safety Inst., NHTSA, U S. Dept. of Transp., HS 178 R6/92, DéWI Detectiog and

{
|
|

. -
Standardized Field Sobriety Testing, Student Manual (printed June 1992), at p. fWII-IO.” Clearly,

7 The 1995 version of the Student Manual, NHTSA, Transportation Safety Inst., U. S.
Dept. of Transp., No. HS 179 R10/95, DWI Detection and Standardized Field Sobriety Testing,
Student Manua!, at VIII-11 to -12, uses exactly the same language as the 1992 manual. However,
the language respécting validation of field sobriety tests is given greater emphasis in the 1993
manual; it is in all capital letters and bold-faced type. - This indicates no less|of an emphasis, it -
not an increased emphasis on standardized administration, standardized sc’oriqg and standardized
interpretation of the tests. o

|
|
|
|
|



the NHTSA has determined that a failure to exactly adhere to the prescribed methods only has the

effect of reducing the reliability of the test results, thereby increasing a margi

 already in the 20-35% range.

of error which is

Corporal Holstein’s testimony was consistent with the NHTSA's findings. He testified that

the student manual sets forth the proper methods for administering the three rel

able field sobriety

tests, and that he teaches his students (police officers) to administer the tests in adcordance with the

standardized NHTSA procedures. He testified that it is important to administer the tests in

accordance with the procedures prescribed by the manual, because any failure to do so reduces their

reliability. It would also render the scoring criteria prescribed by the NHTSA meaningless.

The hearing examiner characterized Corporal Holstein's testimony as fol

During the testimony of Corporal Michael Holstein, it was pointed out:that
indeed guidelines and are not set in stone or required by law.  Corporal Ha

oOws: -

hese were
Istein also

pointed out that these were not the only field sobriety tests.that can be. given, but were
only recommended,.and also:that certain exact conditions:need not-be met for:the
- arresting officer to-come to the.reasonable conclusion that:the person performing the

tests is intoxicated.- It was apparent from the testimony of Corporal Holste
normal, healthy individual should be able to pass this testing if sober.

This completely:mischaracterizes the testimony of Corporal Holstein.

in that the

“First, Corporal Holstein did not testify that the ﬁe!d'sobn'ety tests set foLh in the NHTSA

guidelines were only recommended. He testified that the NHTSA had considered and eliminated

other field sobriety tests, such as reciting the alphabét and touching the nose with

a finger, because

they were not as reliable as the three tests prescribed. Transcript, p. 40. Second, Corporal Holstein

did not testify that the guidelines prescribed by the NHTSA in administering the tests were “not set

in stone or required by law.” His testimony could not even be characterized as i

ndicating that the

guidelines were merely optional. In fact, Corporal Holstein testified that if the field sobriety tests




were not administered in accordance with the guidelines, the results would not bfl reliable and that

it would be impossible to use the scoring criteria that the established by the NHTSA to determine

whether there is reason to believe that a suspect’s blood alcohol content is abové or below .10%.
Corporal Holstein’s testimony is consistent with the findings of the NHTSA in establishing
the t-hree tests and tﬁe prescribéd guidelines for administration of the three tests. ‘The hearing
examiner’s characterizatioﬁ of his testimony is clearfy wrong. Tf\e Nearing examiner’s
characterization is also clearly contrary to the NHTSA study regarding their réliaLility.
One state court has determined that in order to use field sobriety tests to determine whether
there is probable cause to arrest a driver, they must be administer-ed in strict compliance with the
procedures prescribed by thé NH'fSA. In State v. Homan, 89 Ohio St. 3d 421, 732 N.E.2d 952

(2000), the Supreme Court of Ohio held that field sobriety tests could not be used to establish

probable cause to arrest a driver for driving under the influence when they were n{ot administered in
strict compﬁa.ncewith-the standardized procedures. In‘so holding, it noted that, “When field sobriety -
testing is conducted in a manner that departs from established methods and procedures, the results
are inherently_unreliable.; Id ét 424, 73-2' N.E.Zd at 955. “The small margins of error that '
characterize field sobriety tests make strict compliance critical.” Id. at 425, 732/ N.E.2d at 956. It

further noted that experts in the area appeaf to agree that the reliability of field gobn'ety tests turns

upon the degree to which police comply with the standardized testing procedurr:s. Id. The Court
held that, in light of the testimony of the police officer that he did not comply witL standardized test
procedures; the results of field sobriety tests could not be used to establish probable cause to arrest

the defendant.




The NHTSA guidelines indicate that field sobriety tests are designed to be used to establish

probable cause.® Judicial decisions in this state are to the contrary. However, given the purpose for

which the tests were designed and their substantial margin of error when administered under ideal

conditioné, it stands to reason that, at the very least, strict compliance with the guidelines is necessary -
“to keep the margin of error to a minimum. This consideration should be of paramount importance
when field sobriety tests are not used merely to establish prolfable cause to arrest which is intended

to be checked by a chemical test, but instead, are used for the purpose of proving intoxication, the

' ultimate issue in the case, which is not subject to being checked by a chemical test.
' 'Ba$eg1 on the testimony of Corporal Holstein and consistent with the decision of the Ohio
Supreme Court in Homan and the requirements of the NHTSA, it is abundantly clear that if the tests

are not administered in-accordance with the guidelines.and procedures established by the NHTSA,

their feliability,-. which is at best 80% accurate in the first place, is called intg question. If field
sobriety tests are going:to.be.used to.show that a driver was operating a:motor yehicle while under

- the influence of:alcohol, they must be administered in‘strict compliance with NHTSA guidelines.”

* In State v. Witte, 251 Kan. 313, 836 P.2d 1110 (1992), the Kansas Supreme Court cited
a California study described as “prosecution oriented,” which stated that the purpose of the
horizontal gaze nystagmus test is strictly as a field screening function, and that| it should never be
intended as a substitute for actual blood or breath alcohol testing. 1d. at _,|836 P.2d at 1120.
(This lends support to the conclusion of the NHTSA that field sobriety tests should be used solely
for the purpose of determining probable cause to arrest.)

9 The three field sobriety tests recognized by thc NHTSA are, ay the present time,

considered to be the most accurate, and their results are, in fact, accurate only
in accordance with the NHTSA guidelines. This does not mean that the

recognized by the NHTSA are necessarily the last word in field sobriety testing.

further testing by the NHTSA or some other person or entity may result in the r
field sobriety tests which are more accurate than the ones currently recogniz

when administered
field sobriety tests
It is possible that
ecognition of other
ed by the NHTSA.

- Neither is it meant to imply that the NHTSA or some other entity may develop new or additional

procedures for administering the currently recognized field sobriety tests, whic

8

h may improve the




1. Summary of the NHTSA Guidelines for Administering and Scoring Field §

obriety Tests.

The NHTSA guidelines are set out in the administrative records of Bias

guidelines explicitly set forth the methods by which the tests should be adminis
should be scored. The Court believes it is importaﬁt to Qummarize thg methods fo
scoring field sobriety tests.
A. Walkand Tum Test

With respect to the Walk and Turn Test, initially'r, the arresting oﬂ';cer n

test is adrmmstered under surroundmgs that will ensure that the results are ac

Specifically, the procedures provxde

and Hudnall. The
tered and how they .

r administering and

nust ensute that the

curate and reliable.

* Walk and Tum requires a high, dry, level, nonslipping surface with sufficient room for
the suspect to complete nine heel-to-toe steps. -A straight line must be clearly visible

. on the surface. If no line is available, it is possible to conduct the test by directing the
suspect to walk in a straight line parallel with a: curb, guardrail; etc. Suspect's safety

should be. c0n51dered at.all times.
Exhibit 10, p. VII-8. These requirements are explicit and féirly_'clear. In orderrté
were administered in accordance with thesé.fequirements-, the officer-must provi
administered the test on a high, dry, level, nonslipping surface with Sufﬁcient IG
to complete nine heel-to-toe steps. He m'ay testify himself, present the te_stimo

present properly authenticated photographs or videotapes, or other relevant evids

provide evidence to show that there was a straight line clearly visible on the surface

~ could follow in taking the test. If no straight liqe was clearly \)isible on the surfac

accuracy of their results. However, unless and until that occurs, the current
sobriety tests must be administered in accordance with procedures design
accuracy.

prove that the tests:
de.evidence that he’
om for the suspect

ny of eyewitnesses,

2nce. He must also

> which the suspect

e, he must provide =

ly recognized field -
ed to ensure their




evi&ence that there was some other straight line available which the suspect could parallel in taking
the test. Ttisalso important for the officer to prove that the test was administered in such a manner
that the suspect would not have feared for his or her safety from, for example_,.passing traffic ora
' crufnbling or uneven roéd surface, sidewalk.or berm.

The manual indicates that people with certain characteristics have trouble completing the walk
and turn test, eveﬁ when not intoxicated. Specifically, the test criteria are not valid for people who -
are 60 years of age or older, of who are 50 pounds or more overweight. The test may bé difficult to

perform for persons Wh_o are 50 pépnds or more overweight, who have injurfes_ to their legs, who
have inner ear disorders, or who ;anhot see out of one eye,' which results m poor depth perception.
The ,z;.rresting officer should .detenpiner.{vhether-or not the suspect-is wearing heels more than 2 inches
high and, if so, should give the suspect the opportunity to remove his or her heelﬁ. The officer should
_-present.:evidence to-show:that he"at-te'mpfed-._to-..determine tﬁat:_these.:fa;tors.wcre:not- present. This
may be'something-observed by the officer or may involve questioning the suspect.

When the a:re'stiné officer in;ends to initiate the walk and turn test, he is réQuired to provide
both instructions and demonstrations to the suspect. The instruc:tions and dcmqnstrations are in two
separate stages: 1) iﬁit;al_ positioning s'tage, and 2) ngking stage. |

F.o-r the initial positioning stage, the officer must instruct the suspect to place his or her left
foot on the line. At the time that this instruction is given, the officer must also demonstrﬁte what is

expected of the suspect by placing his or her left foot on the fine. Next, the officer must instruct the

suspect to place his or her right foot on the line ahead of the left foot, with the heel of the right foot

10




against the toe of the left foot, again demonstrating the action for the suspect. Next, the officer must
instruct the suspect to remain in this position and not to begin walking until he or she is instructed
' to.do so. The procedufcs require the officer to ins_tm& the suspect to remain in that position until
told to begin walking and not to begin walking until told to do so by the officer. The final instruction
of the positionipg stage is to ensure that the suspect uqderstancis the instmctions up to that point.
;I‘ﬁe officer must ask the #uspect i he or she understands tﬁe instructions and ensure that;ljc suspect
indicateé that he or'she understands the instructions.

With respect to the walking stage of the test, the procedures require that the suspect be given

certain instructions. In this portion of the test, the arresting officer must also demonstrate certain

aspécts of the test so that the suspect can see how to perform the test and will know what is expected

of him or her... The first instruction requires the arresting officer to-again tell the suspect not to.begin

unitit told to do so. The officer must then instruct the suspect to take nirie (9) heel-to-toe steps down™

. thé.liné,'-?tum:art.ound.rand .takc:ninej:'(9);heelytd4toe- step's-':back:up'mé-flinc.‘e‘-fAﬁeryin‘str'uctin‘g""thek suspect

as to the number of steps required, the officer is then required to demonstrate the heel-to-toe method

of walking the line by showing.the défendant two to:three heel-to-toe steps.- The officer must then

tell the suspect that he or she must turn and that, while tumning, he or she must keep his or her front

foot on the line and take a series of small sieps with the other foot. Corporal Holstein described this

" asa "pivot turn,"® The procedures then require the arresting officer to demonstrate how to make

the pivot turns in accordance with the diagram shown in the procedures. The reasons for the

© 1 Apparently, the front foot should be used as the pivot foot while the s
the turn. This is not explicitly stated in the instructions and the diagram
procedures is not a model of clarity. However, since the suspect begins with
front of the left foot and makes his or her first step with the left foot, the ninth
the left foot, left foot is the front foot, on which the pivot turn is made.

11
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demonstration with respect to this instruction are obvious, as the diagram in the manual respecting

the turn is more susceptible of a demonstration than an explanation. The officer is

tell the suspect that, while walking, he or she is to keep his or her arms at their side

then required to

, to watch his or

her feet at all times'! and to count aloud while walking. The suspect is required to be told that once

he or she starts walking, not to stop until the test is completed. The officer is then required to ask

the suspect if he or she understands the instructions and obtain the suspect’s respons

he or she does undérstand the instructions.

instructions, then the officer is to instruct the suspect to begin and to count the first st

to toe position as "one".
4. Interpretation and Scoring.

" Once the test begins; the procedures require the arresting officer to observ

e indicating that

If the suspéct indicates an understanding of the

cp from the heel

e the.test from 3

to 4 feet away and to remain motionless while the suspect performs the test. The procedures state

that if the officer stands too close or-engages in ‘excessive:movement, it will make it more difficult for "

the suspect to perform the test, even if not intoxicated. Exhibit 10, p. VIII-8."

' In scoring the test, where there is no visible line on the surface an

required to walk parallel to the guardrail or some other item, it seems apparent

must allow some leeway for the suspect to deviate slightly from a straight, paral
allow the suspect the opportunity to watch the line or object that he or she
parallel, rather than. watchmg only his or her feet.

d the suspect is
that the officer
el line, or’ must
s attempting to

2 Corporal Holstein was unaware of this standard He also testified that there times when

an officer may need to stand closer to a suspect than prescribed by the NHT|

suspect may by “too intoxicated or too impaired” to perform-the test without hu

herself. While Corporal Holstein's concern has some validity, it seems that if it
a suspect is so impaired or intoxicated that an officer can immediately recognize
may be injured, there is simply no need for the officer to administer field sobriety
merely confirm that which is already apparent to the officer.
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i
In grading the test, the officer is required to watch for a number ofbehavi‘{m‘s that "research"

indicates are most likely to be observed in a person with a blood alcohol conten{ of .10% or more,

|
|

The clues for which the officer should look are:

A.  The suspect cannot keep his balance during the instructions. This réqulres the suspect
to perform two functions at the same time: 1) To listen to the instructions, and 2) To
maintain his or her balance. The manual indicates that it is typaca]'Ihat a person who
is intoxicated can do only one of those things. The officer is to record this clue® only
if the suspect does not maintain the heel-to-toe position !hroughoﬁt the instructions.
The officer should not record this clue if the suspect sways or uses hxs or her arms for
ba ance, so long as he or she maintains the heel-to-toe position,

B. The su5pect begins the test before the officer finishes i mstmctmg tLe suspect how to
perform the test." : |

C. The suspect stops to steady himself or herself. Before this clue | may be recorded,
there must be a pause of several seconds. It is not sufﬁcxent that the} suspect is merely
be walking slowly. » A i

D.  .Thesuspectdoes not:-walk:-heel-to-toe. - The, procedures Tequire th%zt there must be a
gap of one-halfinch or more between the heel and toe with respect to any.step before
~ thisclue isrecorded.. Thjs clue should also:be recorded if the suspect does not walk

. sﬂ.stralght along:the line.! : T

E. The suspect steps off. the line.. Thisis to be reccrded only:if the susgect steps ;m_:_u

off of the line. |

|

13 The term “record this clue”, as used in the manual, means that the ofﬁf:er should make

a note of the suspect’s behavior in the detailed field notes he is required to make in accordance

with the procedures, as set forth below, and he is to count this indication agaxrist the suspect in
scormg the test. , ‘ }

" If the suspect begins prior to completion of the instructions, it md cates1 that the suspect
was not listening to the instructions. This is the reason that, while giving instructions, it is
necessary for the officer to emphasize to the suspect that he or she should not begm the test prior
to complenon of the xnstructlens

15 However, if the suspect is-required to walk parallel to some object or alr}ine, rather than
walking on a straight line on the surface, the arresting officer should give some leeway to the
subject for any slight deviation from a straight line.
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cedures require
her side before

st remove his or
record this clue.
vots in a single

S.

F. The suspect uses his or her artns to balance himself or herself. The pro
that the suspect raise his or her arms more than 6 inches from his o
this clue may be recorded.

G. The suspect loses his or her balance while turning. The suspect mu
her pivot foot from the line, while turning before the officer should
The arresting officer should also record this clue if the suspect p
movement, instead of taking several small steps.'®

- H. 1fthe suspect takes an incorrect number of steps, either more or les
1 The arresting officer should record the test as a complete failure if the suspect cannot

complete the test. The procedures indicate that a failure should be recorded if the
suspect steps off the line three times, is in danger of falling or if he cannot complete

the test for other reasons. (Emphasis added.)
"Exhibit 10, p. VIII-7. The manual also requires that if the suspect has any difﬁculiy
or she should not be required to start the test over. Instead, the suspect should be to

test at the point where the difficulty occurred. Exhibit 10, p. VIII-8.

- The manual indicates that if a-suspect exhibits two or more distinct clues on th
test or if the suspect fails to:complete’the test, his or her-blood alcohol content sho

at above .10%. As noted above, the manual indicates that based on these critecia, tt

will be-classiﬂed-coﬁectly in about 68% of the cases. - Exhibit 10, p. VIII-8.

5. Field Notes.

As set forth above, the manual indicates that the arresting officer should ta

notes. The manual alsc_i specifies the field notes that the officer should make in a

walk-and-turn test.

16 The fact that the manual requires the suspect to make the turn with a deg
and the fact that failure to do so will count against the suspect necessitates the
described above.
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The procedures indicate that when taking field notes with respect to walk and turn test, the
officer should make notes w_ith respect to the wind and weather condition-s, the suépcct’s age and
weight, and the suspect’s footweaf. Exhibit 10, p. VIII-14. | |

The officer should also make field notes respe;:t'mg the suspect's behavior during the
instruction stage of the test. Specifically, the officer should record the number of time; that the
suspect is unable to maintain his or her ba]ance during the instmciions,'including the nﬁrﬁber of times
that his or her feet break apart from the heel-to-toe position. The officer should also r_écord the
nvumber of times he or she begins performing the test too bc:.;.rly, i.e., prior t_; receiving complete
instructions. Ifneither of these events oceurs, the officer shon'xld_ record a “0" for bo'th'evc;nts. Exhibit
10, p. VIII-lé.

In the field notes, the officer should-also record the.number of events-that occur during the |
walkihg portion.of the test. The events that the officer records should be separated into those that

occur.between the beginning of the test and the turn (the first nine steps),-and then between the turn

and the completion- of thetest:(the: first-nine steps). - For each of these two stages, the officer should
record the: number. oftimes.-_thatagach of the; followiﬁg-:cvents-* oceurs:. 1) the:suspect. sto'.ps walking;
2) the suspect loses heel-to-toe contact (as defined abéve); 3) the suspect step off the line; 4) the
suspect raises his or her arms (as defined above); anc'l 5) the number of steps taken By suspect m each
stage of the test. The przvcedurés require that if the suspect rais'és his arms, the officer should make
a note of héw often and, in a&dition, should note when it occurred (e.g.,j steps 3 through 7) and
include a description of unusual behavior (e.g., the suspect constantly flapped his arms tg maintain
his balance). The officer should a.ls.o record a description of the suspect's behavior during the turn,

noting the fact that the suspect correctly performed the tum if he or she actually did so. If the suspect
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is unable to complete the test, the officer should describe the reason(s) the suspect failed to complete
the test. Exhibit 10, p. VIIL-13.

The_ arresting officer should also make notes with respect to other “facts, circumstances,
CGnditions or observations” relevant to the pérformance of the test. Examples given in the manual

include a verbal miscount in the number of steps and incriminating statements uttered by the suspect.

Exhibit 1'0,_'_p. VIII-14.
The manual :provides a ?hecldist which specifies the clues for which the officer should look
when administering the test. Thle manual indicates that the officer should either note the number of
times that each clue occurréd, incl;ding writing a "0" when the clee did né;t occ T, Of mg_ke a note
of the susbect’s behavior. Ihe mahﬁal notes that at no time should any clue be left blank on the
checklist. Exhibit 10, p. VII-13.
B. One-Leg Stand Test
L Sucoundings
With respect to.the One-Leg,Stanci Test, ir;i;ia'lly, the officer must ensure that the test is-
administered .und.er -surroundings - that will ensure that the results are accurate and ‘reliable.
Specifically, the procedufes provide:
One-Leg Stand requires a hard, dry, level, nonslippery surface. There should be
adequate lighting for the suspect to have some vxsual frame of reference. | Suspect's
safety should be considered at all times.
Exﬁibit 10, p. VIII-ll. The requirements of this section are ekplicit and fairly ¢clear. In order to
prove that the té.sts were administered in accordance with these rqui(eménts, the arresting officer

must proyide ‘evidence that he administered the test on a hard, dry, level; nonsliﬁpery surface. He

should also be prepared to present evidence respecting the lighting at the time| that the test was
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|
I

! |
administered. He may testify himself, present the testimony of eyewitnesses, present properly

authenticated photographs or videotapes, or other relevant evidence.

2. Condition of the Suspect.

The manual indicates that people with certain characteristics have trouble completing the one-
: : |

leg stand test, even when not intoxicated. Specifically, the test criteria are not nccel;%sarily valid for

|
|
|
|
|
|

{
|

people who are 60 years of age or older, or who are 50 pounds or 'mo'repvemeigh[;, The test may -
be difficult to perform for persons who have injuries to their legs or who have inn%;r ear disorders.

The arresting officer should determine whether or not the suspect is wearing heels more than 2 inches
‘ : |
. high and, if so, should give the suspect the opportunity to remove his or her shoes

|
> ' | . o
When the:officer.intends to initiate.the one-leg stand:test, he.is:required;to:provide both

instructions:and demonstrations-to the suspect.. The.instructions and demonstrétions are in‘two
‘ l

_separate stages;:.1). Initial-positioning: stage;-and 2):Bialancing;amis.ncunting;stage.i‘ .
. For the initial positioning stage, the officer must instruct the suspect to sta%xd with his: or:her

- feet together; with his or her arms at his or her side.: At:the time that the arresting officer gives this
. : ' N
instruction, he or she must also demonstrate how the suspect is supposed to stand. Next, the officer

must instruct the suspect to remain in this positipn and not to begin the test until itistméted to do so.
| -

The final instruction of the positioning stage is to ensure that the suspect understanbs the instructions
: I :
up to that point. The officer must ask the suspect if he or she understands the instr#‘\ctions and ensure

that the suspect indicates that he or she understands the instructions. Exhibit 10, p. VIH-10.
With respect to the balancing and counting stage of the test, the procedu,res require that the

suspect be given certain instructions. In this'portion of the test, the officer must also demonstrate

|
|
17 ['
|
|
|
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 certain aspects of the test 5o that the suspect Gan see how to perform the test and pwill know what is
expected of him or her. The first instruction requires the officer to tell the suspéc not to begin until
hie or she is told to do so. The officer must then instruct the suspect to stand on orte leg and hold the
other foot out in front. After giving this instrﬁction to the suspect, the officer {s then required to
demonstrat_e_the one-leg stance. The officer should then instruct the suspect that he or she may stand
on either leg. The é;ﬁ_icer must}-.then tell the suspect that he or she must keep hig or hér raised feot
about 6 inches off the éroimd. The officer must-.then démonstrate how to stand with the raised foot
6 inches off the ground. The officer must then instruct the suspeétvthat while maintaining tﬁe one-leg | '
stance, he or she must count out loud for thirty seconds. The officer must-thén émonst;ate how to

-count ;6 t}ﬁrty,-'.as_foll__ows, “.One_thou.sand;and. one; one thousand and two,-and.sp_on, all. the way.to.
‘one thousanld-'and'thirty.’,".’-- The officer must then tell the suspect to keep his or her arms at his or her

- side.at all times, to keep:watching his or her raised foot and:mot:to: hop orsway-v Iﬁle--‘perfomﬁng_-the' '
test.. The-officer s -zhén':;required:_to= ask:the-suspect.if he or:she =understand§-. he instructions:and -

obtain the:suspect’ s response indicating that he or she does understand the instructions.If fhe’ ‘suspect -
indicates;thét he orshe undéfs;taﬁds ﬂge'i.rmt}uciions; tﬁeﬁ fhe oﬁiﬁer is to -instr.uct b.e.SllllSpé:Ct tn; l;egin
performing the test. Exhibit 10, p. VIII-10.
4 Once the test Be.gins, the procedures require fhe arresting officer to observe the test from 3

feet away and to remain motionless while the suspec't performs the test. Exhibit 10, p. VIII-11.

I This is the exact language contained in the manual. Clearly, it is not necessary for the
officer to use the exact language of the manual, so long as he or she adequately conveys the how
 the suspect is expected to perform. Similarly, it is not necessary for the suspect to use the exact

language of the manual, so long as he or she substantively complies with the test.
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In grading the test, the officer is required to watch for a number of behavior

indicates are most likely to be observed in a person with a blood alcohol content ¢

The clues for which the officer should look, are as follows.:

A
to-front or side-to-side while maintaining the one-leg stance.

- B. The suspect uses his or her arms to balance himself or herself duri
manual specifies that the suspect must meve his or her arms more tha
the side of the body before this clue should be recorded.

C. The suspect hops while performing the test.

- D.  The suspect is unable to maintain the one-leg stand position, putti
down one or more times during the 30-second count.

E. The arresting officer should record that the suspect cannot perfo

she puts his or her foot down three or more times dunng the 30-
- otherwise.cannot perform the test.-

Exhibit 10, pp. VII-10 & 11. The manqal also requires that:if the suspect puts his’
he or:she should:be instructed to:pick the:foot up again:and-continuecounting ﬁom t
his or her foot touched the: grquné. If the suspect.counts slo'wly, the oﬁ;l;:er-_should
at 30 seconds.” Exhibit 10, p. VIII-11. | |

The manual indicates that if a suspect exhibits two or more distinct clues on
test or iflthe suspect féi]s to complete the test, “there is # good chance” that his or

content is .10% or higher. As noted above, the manual indicates that based on t

blood alcohol will be classified correctly in about 65% of the cases. Exhibit 10; p

S. Field Notes.
The pracedures indicate that when taking field notes with respect to one-|

officer should make separate notes with respect to the first 10 seconds, the middl
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the third 10 seconds of th‘t‘: test. The officer should make a note of how rﬁany times each clug ocours
duri;lg each lo;sccond interval of the test. Exhibit 10, p. VIII-14. Regardless of how many times
each clue occurs, when scoring the test it only counts as one distinct clue. Exhibit 10, p. VIHQIS}
C. Horizontal Gaze Nystagmus Test |

"The manual indicates that;very fe'w' conditions will affect gaze nystagmus.

The test does not réquire épecial equipincnt, It merely fequires something for ihe suspect to
follow wiih his or her eyes, such as a pen or the tip of the officer’s finger. The object to be followeé
should be held just above the level of the suspect’s eyes, about 15 inches from the suspect’s nose.
2. Preparing the Subject for the Test,

In aefg:nnining the,condit.ionof the suspect,‘the officer should ask the suspect.whetﬁer He or
she is wearing contact lenses."® If tﬁe :suspe'ct is wearing glasses, the glasses must be removed.
a. Instructions. |
The oﬁicérshould; infonnuthessus;':ectvgthat he or she is going to test the suspect’s eyes. The
, sﬁspect. should be told to keep his or her heéd still and to follow the object, identifying the object that
the subject must follow. The suspect must bé told io keep focgsing on the object until told to stop

by the officer.

'* The manual indicates that there is only a slight chance that contacts will affect the
results of the HGN test, but that it should be noted.
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Initially, the officer must check the suspect’s eyes for the ability to track

done by moving the object smoothly across the subject’s entire field of vision. 1

together. Thisis

[he officer should

determine whether the eyes track the object togéther, or whether one lags behind the other. If the

suspect’s eyes do not track together, it may indicate a medical disorder, injury or

blindness.

The officer should also check to determine if the suspect’s pupils are eqﬁal in size. If they are

not, this might indicate that the suspect has suffered a head injury.

~ The manual indicates that nystagmus may be due to causes other than alcohol. Other causes

+include seizure _mcdiéation, phencyclidine inhalants, barbiturates and other depressa

nts. A significant

disparity between the performance of the suspect’s left and right eyes may indicate brain damage.

‘The officer-should first test the suspect’s left eye to determine if the eye follows the object

smoothly. “The:officershould move:the object from in:fro nt.of the:suspect’s left eye:to the suspect’s

left as far as the eye can go. It should take approximately.2 seconds to move the object from straight

ahead to-as far.as it will go. The object.of the test is to-determine whether the suspect’s eyes pursue

smoothly, or whether there is.some jerking in the pursuit. The officer should make more than one

pass in order to ensure that he or she is absolutely certain about this clue. After having checked the °

suspect’s left eye, the officer should conduct the same test with the suspect’s right eye.

The officer should next check for distinct jerkiness at maximum deviation. Beginning with

the left eye, the officer should hold the object in front of the eye and move it smoothly to the
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suspect's left until the eye has gone as far as it can.” The officer should then have
his or her eye in that position for two to three seconds and observe the eye for dist
The officer should then test the suspect for the angle of onset of nystagm

shoul d hold the object directly in front of the left suspect’s eye and then move it to a 4

taking approximately 4 seconds. The officer should watch the suspect’s eye to dete

- subject’s eyé begins jer!dng. T}ie officer should stop moving the object when the susp
jerﬁng or, hif the suspect’s ey;cices not beginje'rldng‘before the object reaches the ¢
then the officer should step moving the object at the 45 degree angle. The an
suspect’s eye begms jerking is the angle of onset of nystagmus. The officer should de
the onset of nystagmus oceurs before or after reachmg a 45-degree angle.
4, In&ﬁmm&mundﬁmxsg

In scoring the. honz:ontal gaze nystagmus. test the officer should look for th
of ,thms;xspectfs:' eyes; a total.of six clues..The ofﬁcerdshculd:fdetemﬁne ifithe susp

- follow the object smoothly when itis passed quickly from infront of his or her eye
,as.theﬁéye,will follo»;/; f th§ suspect’s-eye does not fo‘liow:smodt}dy; this.should ¢

If both eye§ do not follow smqothly, it should couﬁt as twb élues.

The second clue is a distinct jerking when the eye is at maximum deviation.

one eye, it would count as one clue. Ifit occurs in both eyes, it counts as two clue

The final clue for which the officer should test is the onset of nystagmus w

If this occurs in one eye, it would count as one clue. Ifit occurs in both eyes, it cou

** The manual indicates that at maximum deviation, the white will usuall;
“in the corner of the suspect’s eye.
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[Foetween the two eyes, four or more clues appear, then there is a likelihood that the suspect
has a blood alcohol content of .10% or more. Laboratory and field testing has shown that when four
or more clues appear, that there is a 77% likelihood that an officer will be able to classify a suspecf

as “impaired.”

5. Field Notes.

In taking field notes wit‘h 'ryespect to the horizontal gaze nystagmus test, after as}dng the
suspect if he or she wears contact lenses, the officer should note the answer in the field notes. T he
officer should also record the existence of thé clues described above’witﬁh respect to each of the
suspect’s cyesA. The officer should also record other facts, circum;tances, conéitie?s.or observations
that may be relevant to the test. Exa;mples described by the manual refer speciﬁc?lly to behavior of
the suspect, such as inability to hold his or her head. still, noticeable swaying nd incriminating
statements.

.

" At an administrative hearing, the burden.of proof is on the officer to shoyb that the suspect

was driving while intoxicated. If the: officer cannot show the suspect's blood aicohol content by

means of the chemical test designated by the law enforcement agency (blood,  breath or urine)
pursuant to W. Va. Code § 17C-5-4, he may testify to other facts and circumstance,; that w‘ould tend
to prove that the suspect was driving while intoxicated. See Albrecht v. State, 173 /W, Va. 268, 314

S.E.2d 859 (1984). Other facts and circumstances may include the results of ﬁe}c sobriety tests.

In each of the actions beforezthe_ commissioner, the petitioner, through counsel, objected to

the admission of testimony by the arresting'ofﬁcer; respecting administration and the results of field

sobrietﬁ tests. The basis of the objections was that the arresting officers failed to lay the proper
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foundation, because they failed to testify that they properly administered the field sobriety tests in

accordance with NHTSA guidelines. In Bias, the hearing examiner admitted the results of the field
sobriety tests, relying on the following language from State v. Arsén'au[t, 115 NJH. 109, 336 A.2d
244 (1975):

Intoxication is a fact open to the observation of every man; and no spegial skill or
learning is requisite to discern it . .. Untrained laymen have always been permitted
to testify as to intoxication on basis of sight, smell, speech, and locomotion . . .

Field sobriety tests are designed and administered 1o avoid the shortcomings of
casual observation . .. Since they consist of precise body movement, a greater
degree of coordination is required than routine standing or talking . . . They
broaden the officer’s observation of the defendant and enhance the| basis and
reliability of his opinion as to whether the driver’s performance has bee adversely _
affected by intoxicating liquor . .

. the opinion of the police officer as to the intoxication of the defendant, and
its basxs including the field sobriety tests administered before his arrest, are competent
evidence even though they bear on the main issue . . . whether the defendant was
driving under the.influence of intoxicating liquor.

.-The evidence-of the field sobriety test is therefore compétent -and|admissible. -
(Emphasis added.) : :

Id. at 111-12, 336 A.2d 245-46."

At fhe adininistrativc heaﬁng, the West Virginia Rules of Evider}‘ce apply. W. Va. Code §
29A-5-2(a). W. Va R_E. 702 provides, “If scientific, technical, or other specialized knowledge will
assist the trier Sf fact to,understand the evidence or to determine a fact in issue, a witness qualified

as an expert by knowiedge, skill, experience, training, or edtication may testify thereto in the form

® {t should be noted that the New Hampshire court held only that the results of the tests
were admissible. Nothing in the decision indicates whether the Court considered whether it was
necessary to lay a proper foundation in order to admit the results-of the test and, if so, what
foundation was necessary. It should also be noted that Arsenault was decided prior to the time
that the NHTSA published its finding respecting standardized field sobriety [tests.
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of an opinion or otherwise.” Therefore, when an officer testifies as to the results of field sobriety

tests, he testifies as an expert, because administration of field sobriety tests and inter

results is either scientific (HGN test) or, at a minimum, technical or specialized kn

pretation of their

owledge.

W. Va. R. E. 705 provides, “The expert may testify in terms of opinion or inference and give

reasons therefor without first testifying to the underlying facts or data, unless the court requires

otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-

examination.” Pursuant to this rule, on direct testimony the arresting officer

may testify in a

conclusory manner reSpectihg the results of the field sobriety tests. However, if properly questioﬁed

on cross-examination, the arresting officer is required to testify to the underlying facts upon which

he based his decision. This includes requiring him to testify as to how he instructed the driver in the

performance.of the test.

In Bias, the hearing examiner disregarded the testimony of Corporal Holstein that while the

three field.sobriety tests designated:by:the NHTSA are:reliable; they:are reliable o

nly if administered

in accordance with NHTSA guidelines.” As testified to by Corporal Ho}stein', and ansistent with:the

NHTSA guidelines-and-the '-su_bsequent-'-dec'isionfin -Homan, ithe reliability of the results. of field

sobriety tests depends upon their proper administration. The only way that the cﬁommissioner. can

judge whether or not the results of field sobriety tests are reliable is to know that th#y were properly

-

administered. The commissioner can"on]y know that the tests were properly administered through

the introduction of evidence to that effect. Therefore, it is necessary for the arresting

officer to testify

to the procedures used in administering the field sobriety tests. Nothiﬁg in AIbrecPrt eliminates the
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need for the arresting officer to provide complete testimony respecting the manner in which he
administered the field sobriety tests.®!

Nothing in Arsenault stands for the principle that all testimony respectin, tf;e results of field
sobriety tests is to be admitted without regard to the manner in which the éﬂicer n administered the
tests. The italicized portion of the quotation from Arsenault indicafes that thetests require some
uniform procedure in their adrrﬁnistratibn. Otherwise, the results of tests administered in a haphazard
manner might be given fhe samé weight and siéniﬁcance as tesfs that are properly administered.
Identical test' results may not mean the same thing if one test is properly administered and the other -
is not. Improper directions and demonstrations can r;sult in a lack of the .requ red “precise body
movement” or the “greater degree of Eoordinatipn [thanis fequired for] routine standing or talking,”
.and can i'end:ergthem'subject, to the same “shortcomings [as] casual observation.” If a driver is nét
given full and complete instructions as to what is expected or, with respect to certain aspects of the
“tests;:is -not:given':demonstrations:r"a's:-'how-:he:or..-she is:iexpected:to.perform, his or.her performance
cannot be.measured against the accepted. results as prescribed by the NHTSA. Instead, the results
of improperly;-adfrﬁrﬁstered :fesfs are ﬁmore in the nature:of casual observations by.a lay person, which
. are not to be imbued with any special significance.

The hearing examiner indicated that the results of the field sobriety tests were the equi_yalent'
of casual obsérvations_ by a layperson. In fact, the bearing examiner imbued them with the
: signiﬁcance of the results of a scientific or specialized test. The italicized portion of the quotation

from Arsenault makes this clear, Field sobriety tests are designed for the sole and express purpose

2L As discussed below, some behavior is so obviously the result of intoxication that it

requires nothing more than the testimony of the officer, or even a lay witness, as to his
observations to show that the subject was intoxicated.
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of avoiding the shortcomings of casual observations. They are specific tests, the results of which are
reliable when administered exactly as prescribed by the NHTSA. See Homan, supra. Only when
adminis.tered in aécordancé with the guidelines of the NHTSA do they have the effect described in |
Arsenaullﬂ,. i.e., enhancement of the officer’s observation of the defendant and the reliability of his
optnion. Arsenault does not support the conclusion reached by the co.mmissioner For the reasons
set forth above, the Court is of the opinion that the commissioner is incorrec.; in her conclusion thét
there is no need to lay a .pro'per féundation for admission of the results 6f field sobrie;y tests. |
In Hudnall and Smith, the éommissioner held that testimony respecting the field 'sobriety_ tes;ts
would be admitted because theré_is_no requirement that a driver 'su.bmit to field ‘sobriet'y tests, that
there is no requirement that :;n officer lay a proper foundation fo'r_ the admission of such testifqony
and that field sobriety teéts,gre-justz.one: of several methods used to det_érmine whether a driveris -
intoxicated. There is no legal o} logical basis for the first.and third conclusions reached byj the -
commissioner.: The fact that a fdriv.er;:may -refuse field. sobriety:tests or:because: there are other
methods available to prove intoxication does nof vitiate the need for tests to be reliable; or for there
to be evidence to prove that the tests are reliable. It is abundantly clear that accepted testing’
proéedures must be followed, and that there must be evidence that théy were followed. See State v.
Barker, 179 W. Va. 194,366 SE.2d 642 (1988); and State v. Claw;on, 165 W. Va, 588,270 S.E.2d
659 (1980) ' |
The failure of an officer to lay a prdper foundation respgcting proper administration of field
sobriety tests does not render inadmissible all evidence respecting 'tﬁbse testg. In State v. Meador,
674 So.2d 826 (Fla. Dist. Ct. App. 1996), the court considered whether the results of field sobriety

tests were admissible and, if so, whether admitting the results was prejudicial to a defendant. It
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disti.nguished between admissibility of the results of: 1) the horizontal gaze nystagmus (HGIN) test,

and 2) the walk-and-turn and one-legged stand, which it described as “psychomotor tests.” With

respect to the psychomotor tests, the Florida court held that they are admissible, but are to b:e :

accorded no more significance than other lay observations.

As inMeador, this Court recognizes that there is a difference between the psychomotor tests,

on the one hand, and the horizontal gaze nys‘tagmixs test, on the other hand. In Meadbor, the court

described the former as psychomotor tests, in which the driver is requested to perfo
and the latter as scientific_evidence of a physiological phenomenon that is

intoxication. The psychomotor field sobriety tests are designed to test for two func

H certain tésks, :
associated with

tions of a dnver:

1) The ability to follow instructions, and 2) The ability to perform certain physical tasks. The inability

of a driver to.follow: instmctio_ns.:may_aindica.te.;mental-::..i'm-pairment:due:to:-th'e consu

ption of alcohol,

.while the inability to perform certain physical tasks may.indicate the physical impairment due to the

‘consumption-of alcohol..

a Psychomotor Tests.

In Meador, the Florida District Court of ‘Appeals: determined that- the results of the |

psychomotor tests were admissible to show that the subject was impaired due to intoxication. It

noted that:

There are objective components of the field sobriety [tests] which are commonly
understood and easily determined, such as whether a foot is on a line or not. . . .
[E]vidence of the police officer’s observations of the results of defendants performing
the [field sobriety tests] should be treated no differently than testimony of lay
* witnesses (officers, in this case) concerning their observations about the driver’s
conduct and appearance. [Footnote omitted.]

The mere fact that the NHTSA studies attempted to quantify the reliability of the
field sobriety tests in predicting unlawful BAC's [sic] does not convert all of the
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|

observations of a person’s performance into scientific evidence. The policé officer’s
observations of the field sobriety exercises, other than the HGN test, should be placed
in the same category as other commonly understood signs of impairmen&, such as
glassy or bloodshot eyes, slurred speech, staggering, flushed face, labile Fmotions,
odor of alcohol or driving patterns. }

% K I
| | |
As long as the testimony of the officers is restricted to lay observations, we agree

with the state that . . . the probative value of the psychomotor testing is not
outweighed by the danger of unfair prejudice. ' |

|
Id. at 831-32. The court then went on to hoid that any attempt to attach signiﬁcéﬁlce to the subject’s -
performance beyond that attributable to any other observations of the subject’_sll conduct could be-

misleading. The court instructed that terms su;h as “test,” “pass,” “fail?'; or ‘;boiﬁts,’; should‘ be
a\‘/oided, because they fend,to enhahce the sigﬁiﬁcaﬁce 6f what are otherwise the observations ofa
layperson.. Id. at:832-33. At the other-extreme; the decision.in Homan, supra, requires that all field
sobriety. tgsts;be;.perforrned in.accordance with the instructions, or that -cviden%e of their results be
disregardediinits ;entirgtyrr:n ' | . [’

This Court is of the:opinion-that the proper approach with respect toath:e psychomoiof?ﬁéld
sobriety tests: lies somewhere between the two extremes. As“ noted abO\%e,»"the NHTSA has
deter;nixled that the result:s of field sobriety tests are reliable only if administered ei,xactly as prescribed
by the NHTSA, and that they must be analyzed akﬁd scored in accordance with %u%detines presciribed
by the NHTSA. If they ;re administered in accordance With the NHTSA guideli@es, they are entitled
to more significance than mere ﬁasual observations of a layperson. Hox?gever, if they are not

' ' ‘ Lo

administered in accordance with the NHTSA guidelines, they are only entitkei:{ to be treated as the

casual observations of a layperson.
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When an officer administers field sobriety tests, he either fully complies
guidelines, or he doesn't. The significance to be given the results will depend up
the officer fully complied with NHTSA guidelines. When the arresting office

administered field sobriety tests and relies on them as a basis for his determination t

with the NHTSA
yn whether or not
r testiftes that he

hat the driver was

intoxicated, and where the proper administration of field sobriety tests is raised

by the driver, the

commissioner must determine whether or not the tests were performed in conformity with the

NHTSA guidelines.

Determining whether the tests were performed in accordance with NHTSA guidelines requires

evidence that, with respect.to each field sobriety test administered, each and eVér)L step of each field

sobriety test was performed, and performedlcorrectly. Otherwise, as noted by t
held in Homan, the results of the field sobriety tests are not valid. Because the a
the burdeq of proving that the driver was intoxicated, it is necessary for the offi
Aevid;:nc‘e‘:to::showzthatrxh&ﬁe‘ld": sobriety tests were administered in:compliance

guidelinés. The most hke ly. proof is the officer’s own testnmony

kye NHTSA and as
rresting officer has

cer to also present

-with:the NHTSA

If the evidence- prcsented demonstrates that the- fxeld sobnety tests JNere perfermed

accordance with the NHTSA guidelines, then it is appropriate for the arresting !ofﬁcer to testify to

their results. It should be noted that the NHTSA guidelines do not speak in"-

-

‘fpassing” or “failing” a test. Instead, they speak in terms of the aumber of clL
presents on eacﬁ of the tests as indicating potential blood alcohol content above
least, the testimony of the arresting officer should be presenfed in these terms.

If the evidence deménstrates that the field sobriety tests were not adminis

with the NHTSA guidelines, it does not mean that all testimony respecting th
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inadmissible. The subject may be cailed upon to perform certain actions during the course of an
improperly administered test, which may lead to the conclusion that he or she was i’ntqﬁicated.
However, it must be evidence of a némre that would make his intoxicaticn appacent|to a lay pen;én.n
On the other hand, there are certain actions required by the tests which, according to the NHTSA
guidelines, may count against the subject. However, in the absence of evidenée showing compliance
thh the NHTSA procedures, thesev écﬁons‘ should not be counted against .thc subject becaus_e‘theré ~
is no evidence to show that the subject was properly instructed and any necessary demqnstfﬁtions i
given.” Itis simpiy not appropﬁate to find that a driver has failed 2 field soBriety test for failure to
follow instructions or to comply with technical réquirements of the test, where tﬁ ere is no ‘evidence
that he or she was given the instn;ictibns with which he or she is supposed to'ncomply, or was
instructed as to. thé-technical requirements.- To:find. that a-driver is intoxicated on the basis of the

results. of psychomotor tests, the finding must be:based on-evidence that the subject was properly

-~ instructed:and that the-officer:properly analyzed andlscored‘th@tests‘.under?m{TSA‘guidelines. :

 For example, the officer may ask the subject to stand upright with his
while the subject may be unable to stand at all or may have lo stagger or take

hands at his.side,
steps to maintain

balance while attempting to stand still; or the officer may ask the subject to walk a straight line

clearly marked on the sidewalk, but the subject is clearly unable to walk a stra

~® For example, the fact that during the walk-and-turn test, the subje
before the officer finishes giving him instructions or fails to make the tur

ight line.

ct begins the test
n in the manner

prescribed by the NHTSA guidelines is not, in and of itself, evidence of intoxication. The officer

must provide evidence to show that the subject was properly instructed not to

begin performing

the test prior to.the issuance of instructions or that he demonstrated to the subject the proper

method of performing the turn during the walk-and-turn test. Otherwise, he
against the subject of which the subject, even if perfectly sober, was not awar
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b.z Horizontal Gaze Nystagmus Test.

[nSfme_v. Barker, 179 W Va. 194, 366 S.E.2d 642 (1988),. the Supreme Court held that in
order for the results of the horizontal gaze.nystagmus test to be adrﬁissible, there must be some
evidence :respecting the methodology of the test, its scientific reliability and its results. It also held
that there must be evidence of whether accepted testing procedures were followed by qualified
personnel in the particular case. It noted that evidence of scientific reliz;bility should include both

testimony by expert witnesses and felevan’t articles and scientific publications. Id. t 198,366 SE.2d

at 646.%

Courts in «‘:)therjurisdictic'ms have held that the results of the horizonfal gaze nystagmlds' test
are gdmissible t:o shqw-intoxication; provided that the police officer léys a proper foundation. In
Schultz v. State, 106 Md. App. 145, 179-80,:664 A.2d 60, 77 '(1995),..the Maryland Court.of Special -
Appeals-held that the arresting officer failed to lay a proper foundation to:suéport admission of the

HGN. test-results.First,-he failed: to- lay. a sufficient. foundation-respecting his qualifications to

—

.administer the HGN .test. He initially testified t_hat he was trained to perform_ﬁe :sobriety ‘tests, but
did not ‘state -.tﬁat-.he had been trained :to -administer :the 'HGN. test. He testified that he had
administered field sobriety tests approgimately 100 times, but he did not testify as to his experience
in administering the HGN test. He later testified that he had beeninstructed at the academy pr to
do the test, but was not-a certified instructor. |

Second, he failed to 'lay a proper foundation respecting adnﬁrﬁstra_tion of the test. He failed

to perform certain checks prior to administering the test that are designed to reduce the chances that

% The Court also held that the results of the HGN test could only be used to show that a
pecson was driving while under the influence of alcohol. They could not be used to estimate a
driver’s blood alcohol content.
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nystagmus resulted from causes other than alcohol. The court noted that this was important, in light

to the numerous possible causes of nystagmus.?®
In Emerson v. State, 880 S.W.2d 759 (Tex. Crim. App. 1994), the Texas Court of Criminal

Appeals, after extensive analysis, determined that the results of the HGIN test were reliable, and that

evidence respecting the test was admissible when given by, “[O]fficers who . . .|receive standardized
trairﬁng in its administration. When administerhing -the 'HGN test, those Ffﬂcers must follow;
standardized procedures as outlined in the DWID;tection manﬁal publi;hed-by ILJHTS A The court
determiﬁcd that the 6ff|cer had followed the procedures outlined in the mahual.

Othér courts have. reached the same résult, Sut without 50 extensive an analysis. See State
V. Supefior Court, 149 Ariz. 269, 279, 718 P.2d. 171, 181 (1986) (HGN.test admissible in same
_ manner as other;ﬂeld-.sobde.ty'test--resu.lt.-s provided that there is.a proper fouridation_as-techniques

used and the officer’s- ability. to use it.); State v. Breitung, 623 So.2d 23, 25 (La. Ct. App. 1993)

2 The, court listed thirty-eight possible causes-of nystagmus; including:

(1) problems-with the innet-ear labyrinth; (2) irrigating the ears with warm or cold
water under peculiar weather conditions; (3) .influenza; (4) streptococcus; (5)
vertigo; (6) measles; (7) syphilis; (8) arteriosclerosis; (9) muscular dystrophy; (10)
multiple sclerosis; (11) Korchaff's syndrome; (12) brain hemorrhage; (13)
epilepsy; (14) hypertension; (15) motion sickness; (16) sunstroke; (17) eye strain;
(18) eye muscle fatigue; (19) glaucoma; (20) changes in atmospheric pressure; (21)
consumption of excessive amounts of caffeine; (22) excessive exposure to nicotine;
(23) aspirin; (24) circadian rhythms; (25) acute trauma to the head; (26) chronic
trauma to the head; (27) some prescription drugs, tranquilizers, pain medications,
anti-convulsants; (28) barbiturates; (29) disorders of the vestibular apparatus and
brain stem; (30) cerebellum dysfunction; (31) heredity; (32) diet; (33) toxins; (34)
exposure to solvents, PCBs, dry cleaning .fumes, carbon monoxide; (34) [sic]
extreme chilling; (35) eye muscle imbalance; (36) lesions; (37) continuous
movement of the visual field past the eyes, i.e. looking from a moving train; (38)
antihistamine use. [Cites omitted.]
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(Proper foundation for admitting the HGN test has been laid when the officer shows he was trained
in the procedure, certified in its administration and that the procedure was properly administered.);
People v..Berger, 217 Mich. App. 213, 217-18, 551 N.W.2d 421, 424 (1996) (The necessary

foundation is satisfied where there is evidence that the test was properly performed and that the

ofﬁcer administering the test was qualified to perform it.); Stafe v. Bresson, 51 Ohio St. 3d 1%’.3, 129
554 N.E.2d 1330, 1336 (1990) tRésu[ts of HGN test are admissible, so long as proper foundation
has been shown both as to the officer’s training and ability to administer test and #s to acfual
technique used by the officer in administering the test.)..

A proper foundation for admission of testimony réspecting the horizonta] gaze nystagmus test
requires evidence of the following: i) The scientific basis of the test; 2) The officer’s qualifications
to administer th;: test; 3) The fact that the test w;s-administered in accordance with NHTSA
guidelines; and 4) The officer’s qualifications to interpret the results.of the test, including his ability -
to attribute:any nystagmus to-alcohol and not to other causes.” -

The Court would note that. there is a consistent deficiency in administrative decisions p{epared
by hearing examiners for the Division of Motor Vehicles. This Court has reviewed a number of
décisions. where the commissioner found that the operator drove a motor vehicle while Ihtoxicated

-

based on ﬁeldsobriety tests or other physical behavior (as opposed to the results of chemical te§ts,

% 1In People v. Williams, 5 Cal.Rptr.2d 130, 3 Cal.App.4th 1326 (Sth Dist. 1992), the
California Court of Appeals held that an officer can administer and observe| nystagmus, but may
not be qualified to attribute nystagmus to a particular cause, such as alcohol consumption. In
Schulrz v. State, supra., the Maryland Court of Appeals noted that the cases and literature indicate
that there are numerous factors that have been mentioned as a cause or possible cause of
nystagmus. See f.n. 24.
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which are substantially more reliable and less susceptible to subjective interpretation®), and where
the operator of the motor vehicle presents evidence that he or she suffered some physical impairment
that prevents adequate performance of the field sobricty tests. There are a number of decisions
reviewed by this Court in which the hearing comumissioner has failed to address the driver's evidence
which could legitimately demonstrate that his or her failure to adequately perform the field sobriety
tests may have resulted from his or her physical impairments. The coxﬁrrﬁssioner’s decisions routinely
state that a chemical test of blood, breath or alcohal is not required, cite Albrecht v. State, 173 W.
Va. 268,314 S.E.2d 859 (1984), and state the facts that tend to support a finding that the oﬁerator
was driving wﬁﬂe intoxicated. The evidence respecting physical impairments is simply not addressed
in the decision.

This Court is not the only .court in this state to recognize this problem with the
commissioner’s decisions.- In In re: Faykus,; Civil Action No. 97-AD-75-H (March 3, 1998), the
Circuit-Court of Raleigh County.recognized this problem; stating:.:

The first concem to be expressed by this Court, regards the continuing inability

of the Commissioner, by-and through her Hearing Examiners, to follow and adhere -

to the' minimum standards of due process as required by the statutes and the case law,

relative to issues of revocation. The Commissioner in this case, as she has donein so

many previous cases, relies entirely on the case of Albrecht v. State, [173 W Va. 268,

314 S.E.2d 859 (1984)]. The Commissioner appears to interpret this case as

warranting the revocation of a drivers license, based upon any minimal presentation

of evidence by police officer. The problem with this position is that the West .

Virginia Supreme Court of Appeals, in 2 number of subsequent cases, has refined and

limited the broad power granted to the Commissioner under the Albrecht case.
Specific reference is made to the case of Muscatell v. Cline, 196 W. Va. 588, 474

7 The Court would note that the NHTSA guidelines for the administration of field sobriety
tests indicate that they are to be used primarily for the purposes of determining whether there is
probable cause to believe that the operator of a motor vehicle is driving while intoxicated and to
place the driver under arrest for the purpose of administering a chemical test to determine whether
the person has a blood alcohol content in excess of the legal limit.
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S.E.2d 518 [W. Va. 1996]. That case dealt with a number of issues which are
relevant in this case, and include the use of field sobriety tests, reasonable, articulable,
suspicions for making investigative stops of motor vehicles and conflicts in the
evidence. ‘

This Court has seen, in the last several years, a majority of cases reaching this
fevel on Petitions for Review, wherein the Commissioner, by and through her Hearing
Examiners, has declined to consider the evidence of the secondary chemicLl analysis
of the breath because the police officers who represent themselves at these hearings,
fail to meet very technical and particular foundation requirements for the injroduction
of the secondary chemical test of the breath. In most all of these caseF, the law
officers who are untraiited in technical, legal presentation of evidence, are pitted
against well-seasoned attoneys who, in the zealous representations of t)}eir client,
make appropriate objections to technical imperfections in the presentation|of certain
evidence. While these problems might be remedied through the appropriate training
of these officers regarding the necessary evidentiary foundation for the admission of
these test results, this in (sic) nonetheless the system under which we oper:te. And
that system is designed to grant unto individuals . . . due process.

‘In this case,.as.in so.many cases in the past, the: Commissioner: has-refused to

.consider the:secondary chemical test .of breath; -and. is-forced to .rely.upon other

- .evidence-to support the-administrative :revocation of the license. Sustaining the
.objections of the petitioners in these matters. regarding the-admission of'the scientific

- tests, seems to-evoke; in:this Court’s opinion; a position by:the Commissioner that:she

-.will -use-her-discretionary:powers thereafter .to. support:sevocations-based -on :any
. modicum-of evidence: that-may-be:presented by -the. police:officer. This does not

comport with the principles of due process and fairness..

If one reads the A/brecht decision; one might presume that-all a police officer has
to do is provide evidence that he had a reasonable, articulable suspicion to stop the
vehicle, that there was evidence of drinking, and that the driver of the veﬁlcle failed -
one of a number of field sobriety tests, and the revocation will so uphold. (sic) .
Muscatell clearly tells us that, “where there is a direct conflict in the critical evidence
dpon which an agency proposes to act, the agency may not elect one version of the
eviderice over the conflicting version unless the conflict is resolved by a reasonable,
articulate decision weighing and explaining the choices made and rendering a decision

~ capable of review by an appellate court.” (See Muscatell, Syllabus point 6, emphasis

added.) [Emphasis in original.]

In this particular case, there is clear evidence which contradicts a presumption of
a finding of intoxication. That evidence includes direct admissions by the officer, that
the petitioner, Mr. Faykus, did not sway or stagger, that his speech did not appear to
be slurred and that he was coherent. In addition, there was evidence that Mr. Faykus
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suffered from a pre-existing physical condition that may have rendered him|incapable
of performing the one-legged stand and the walk-and-tum tests. Absent the
availability of the secondary chemical test of the breath, this evidence is critical in
terms of the respondent’s contentions that he was not operating a vehicle under the
.influence of alcohol. The Commissioner, by and through here (sic) Hearing Examiner,
cannot ignore that evidence. Where there is a conflict in the corroborating evidence
upon which the Commissioner relies in affirming a revocation, she must state, on the
record, why she has elected to adopt one version of a set of facts and disregard the
other. Likewise, it is important for the Commissioner to address issues raised on
cross-examination regarding the proper administration of the field sobriety tests. The
Barker decision (State vs. Barker, 179 W. Va. 194 366 S.E.2d 642 [W. Va. 1998]).
states that an officer cannot use the horizontal gaze nystagmus test to estimate a
blood alcohol level. On the other hand, that case clearly acknowledges tgat once an -
officer has shown that he has been trained and that he has appropriately administered
the test, it is admissible as evidence that the driver was driving under the influence of
alcohol. Clearly a prerequisite, however, is an explanation by the Commissioner as
to why she believes the test is appropriate, reliable and admissible in a particular case.
Blanket recognition of field sobriety tests is not appropriate. The administration of
field sobriety test (sic) is subject to review at any time they are offered as evidence of
- -intoxication-and relied upon:to support.the-administrative revocation of 2 license.

*-TherCircuit‘Cburt;:OfRa!eigh;County-,:remanded,,th'c: case:to-the Department of M otor.“ﬂ/chicles'for- a
- reasoned.and articulate decision,:addressing a.th.e::evidénce:;r:aise& by.the petitioner. - -

. - Inthe present action;:the comumissioner!s decisions con;ain ‘many of the deficiencies that: were
~reCngﬁz¢d in‘.the'Fc‘gzkus'deq'gsion:‘Fcr',éxam{)'le,~‘<vinfthe:‘case of Mr: ,Bias,:there.{vas evidence that: 1)
Mr. Bias was wearing cowboy boots with heels, which could affect his balance on the psychomotor
tests, 2) he was éiven the walk and turn test on a surface which was; to some degree uneven, and 3)
there was no line o‘n the $urface u pon which he could walk heel to toe, and no evidence that there was

a parallet line that he could use for reference, so as to walk a straight line. There was also evidence

that he had taken some cold medication containing an antihistamine, which could [cause or contribute

to nystagmus. ' l

’
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, in the back of Mr. Bias's truck.

v1. The Individual Cases.
A. Scott Bias

| In the case of Scott Bias, the arresting officer, Patrol:ma'n' Jeffrey H. Ash of the Huntington
Police Department, testified that he followed the pickup truck being driven by M[‘r. Bias along the
streets of Huntington. He stated that he observed the truck cross the center line %everal times and
that the .truck slowed dowin‘ and sped upina somewhat erratic manner several times.* He stopped

the truck and upon approaching the vehicle, he smelled alcohol on the breath of Mr. Bias. Officer

Ash a;ked M. Bias to exit the vehicle. He testified that it was at this time that he noticed beer cans

Officer Ash then administered field sobriety tests to Mr. Bias.. He testified that he told Mr.

Bias that he was going to administer.field :sobriety tests and that he“explained to Mr. Bias, . . ., how

to do the test.” He also testified that he demonstrated how-to performthe nine heel-to-toe steps and

the turn. - Officer:Ash: testified: that M Bias:stopped to;:steady:himsje[i}f‘didzineftou;;;H heel to.toe, lost

his é:alancc while walking, used: his arms to.balance himself and lost his balance ,\L}ﬁ]eftufrﬁng:’
QOn"cross-;cxanﬁnation,-:counsel for b/Ir."BiasAask'ed Officer Ash to testify ex'actly asto how he

instructed Mr. Bias aﬁd administered the tests to him. Even though Officer Ash’:s description as to

how he. did so was probably the ‘strongest foundation that was laid by any of tIe officers iﬁ these

consolidated appeals, it was clearly insufficient. The instructions were clearly insufficient. Officer

Ash did not provide evidence that the surface upon which the test was adnﬁrﬁsteréd was flat and that

- Me. Bias testified that the truck slowed down and sped up because he and his passenger

were attempting to see street signs so that they could determine where they were. He testified that
they were both fairly unfamiliar with Huntington.
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t}.\ere was straight line upon which Mr. Bias could walk or use as a réfcrence.” He/did not testify that
_he provided certailn instructions to Mr. Bias during the initial positioning stage, that he properly
positioned Mr. Bias during tEe initial poﬁitioning stage, or that he ascertained from Mr. Bias t‘haf he
understood the instructions.

With respect to the walking stage of the test, Officer Ash did not testify or provide other
evidence that he properly instructed Mr Eias'how to perform certain aspec;s of the test, such a‘s
keeping his arms at his side thle walking, and that once he began the test, pot to stop qmil he
completéd it. While Officer Ash testified that he showed Mr. Bias how to walk heel-to-toe and how
to turn, there is no e\./idenc.e to show that he demonstrated the “pivot turn” to Mr. Bias.

There was no evidence thét Officer -Ash scored the test in accordance witﬁ NHTSA
guidelines. He testified that he penalized Mr. Bias for not touching his heel to his toe, even though
the guidelines permit a gap of up-to one-half of an inch. He.testified that Mr. Bias used his arms to
balance himself-even .thodgh.,:'the:guidelinés-.permit this. - The guidelines:only:-pe it this to ‘be counted
against a suspect if he raises his amms more than & inches frqlm his:side. The evidence shows not that -
‘Mr. Bias failed to perform in accordance vﬁtﬁ--the NHTSA--guidclineg,-- b.ut that he did not perform m _
accordance with a more stringent standard which was imposed by Officer Ash.

Officer Ash then testiﬁed_ that he administered the ﬁorizontél gaze|nystagmus 'test'.. He
presented no evidence ;especting- his.tra'ming. to ad_minister the test or to int rpret its results. Hjs
testimony with respect to administration of the.test was also insufficient. He di

nothing to determine

whether Mr. Bias was subject to some other circumstance or condition which might have caused. .

® M. Bias testified that the surface upon which the walk-and-turn test was uneven and
that there was no straight line on the surface for him to follow. He also provided a photograph
to show that the surface was uneven.

39



.niystagmus tn his eyes, as required by the NHTSA guidelines. Officer Ash also testitied that there was
no onset of nystagmus before 45 degrees.
Officer Ash clearly indicated that he did not understand part of the séoring of the horizontal

gaze nystagmus test. He testified that the onset of nystagmus prior to 45 degrees will occur only
when the subject is extremely intoxicated. The NHTSA guidelines do not indicate this. In fac't, they
indicate that this 1s a factor that should not t?e counted against the subjccﬁ:t.} Officer Ash clearly
counted this against Mr. Bias. |
Officer Ash then administered the on.e-lcg'ged stand test to Mr. Bias. As pointed out by Mr.

- Biasinhis memorandu.m, Officer Ash feduced eleven separate, detailed instmctidns to appréximately
seven. senténces. Thé record clearly ;:ontains insufficient evidence to demonstrates that Officer Ash
instructed Mr. Bias m accordance with the NHTSA. guidel_ines.
Officer Ash?stestimoﬁy;also demonstrates'that he did not properly. score the jone-legged stand
‘admir}istemd«..toil\zir; ‘Bias.:He testified that Mr. Bias used':his:anns.:forihaiance;, -However; a subject
méy. use his arms for balance, but it should only be counted agzinst him if he moves his arms more -
| than six inches away: f‘rom his body. . The only “clue”.to which the officer pro;')erlyitestiﬁed was the
fact that Mr. Bias put his foot do§m during the test.

_ The foregoing demoﬁstrates that there was an inadequate foundation for|the results of the

field sobriety tests. Consequently, there was insufficient evidence of probable cause to arrest Mr.

Bias, or to find that he was intoxicated.”

* The results of the secondary chemical test, a breath test, were excluded by the hearing
examiner. He found that the arresting officer failed to lay a proper foundation for introduction
- of the results of the breath test, because he presented no evidence that the machine used to test Mr.
Bias's breath had been test to determine whether or not it was accurate and when the last test had
occurred. The Court is astounded at the number of times that it has reviewed decisions where the
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B. Jonathan Hudoall.

In the case of Jonathan Hudnall, it is clear from the record that the arresting officer, Deputy

'D. E. Willard of the Kanawha County Sheriff's Department, did not lay a proper foundation for

administration of the field sobriety tests. In his direct testimony, Deputy Willard offered no evidence
with respect to his qualifications and training to admirﬂs@er any of the field sobn'e__ty tests. His direct
téstimony respecting adnmjnistratioq of the field sobriety tests to Mr. Hudnall andhis ééodng of the
tests was, at best, conclusory.

On cross examination, counsel for Mr. Hu_dnaﬂ asked Deputy Willard to describe how he

administered the tests to Mr. Hudnall. If effect, counsel gave Depﬁty Willard the opportunity to lay

the prop;:r foundation for administra.tion'of the field sobriety tests. Deputy Willard objected on the
grounds that he could not recall exactly how he administered the tests. -Although t#ls..was a perfectly
acceptableline of questioning, the hearing examiner. sustained Deputy Willard's objection.

< -As.aresult o'f-thi‘s,.sequence:of'events;'-Deputy-'Wlﬂhfdr-did-nof-..layf'a'-prop'er foundation to show -
that he was qualified to administer..the field sobriety tests, thaf.he was qualified to int_érpret- the'te'sglts
of the horizontal gaze nystagmus test, or.'tha.t the field sobriety tests were properly administered in
accordance with guidelines of the NHTSA. Consequently, the hearing examiner should not have

considered the results of the field sobriety tests. A further consequence is that there was no probable

" cause to arrest the petitioner. There being no probable cause to arrest the petitioner, there was no

basis for administration of the secondary chemical test. In the absence of the field|sobriety tests and

results of breath tests have been excluded because of the failure of an officer to lay a proper
foundation, especially of this nature. It seems that the state, it counties and|its municipalities
would take some steps to train their officers to perform routine, clerical tasks of this nature, 50
as to ensure that the results of secondary chemical tests, which are the best evidence of a subject’s
intoxication, are not routinely excluded.
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the secondary chemical test, there is no evidence to show that the Mr. Hudnall was driving whilg
under the influence. Therefore, the order revoking his license must be reversed.
C. lgmh'im&h '

In the case of Mr Smith, the arresting ofﬁcer,._Herbcrt L. Faber, a deputy with the Jackson
County Shenff's Department, testified that he and another deputy, Deputy Bair, followed Mr. Smith
for some time beforé he stopped tum Deputy Faber testified that he did not observe Mr. Smith
violate any law or drive é:ratically prior to stopphé him. He stopped Mr. Smith only|when he bassed
another vehicle that had slowed down _th make a tumn. In his paperwork, Deputy Faber indicated that
he swerved around the vehicle aﬁd accelerated rapidly. He and Deputy Bair follo@ d Mr. Smith for
another quarter or half-n.{ile before stopping him.( During the additional time that they followed Mr.
Smith, they did not observe Mr. Smith violate any law. Upon approaching Mr.  Smith’s vehicle,
Deputy Faber smelled alcohol on Mr. Smith’s breath. In his testimony, Deputy Faber admitted that
the smell of alcohol.on a driver's breath is merely evidence:that.they may have consumed alcohol, but
it' is not proof that the driver is intoxicated. He further admitted that at the time that he stdppe;d Mr.
Smith and smelled alcohol on his bre.:a'th, hg'had no probable cause to believe that Mr. Smith was
driving while intoxicated. |

* Deputy Faber then administered field sobnety tests to Mr. Smith, According to Deputy Eaber,

he formulated probable cause only upon administering the field sobriety tests. His direct tcstimony

~ respecting administration and scoring of the field sobriety tests was perfunctory. On cross-

examination, Deputy Faber was able to recall very little about his training respecting field sobriety
tests. He also offered no testimony respecting his qualifications to administer said tests or to interpret

their results. Deputy Faber admitted that there were other potential causes of nystagmus, and that



he could not be certain that it was intoxication that caused nystagmus in Mr. Smith. He also failed

to present any evidence respecting the scientific bases underlying the horizontal gaze nystagmus test

or to show its general acceptance in the relevant scientific community.

Upon being cross-examined about his administration of the horizontal gaze nystagmus test,

Deputy Faber was not able to testify with any degree of specificity as to-how he

The only matter on which he was able to testify with any degree of certainty w

performed the test.

as that the onset of

nystagmus did not occur prior to the 45-degree angle. Only when the onset of nystagmusoccufs

prior to the 45-degree angle is this a clue that should be counted against the suspact. Thercfore, this

was an indication that Mr. Smith may not have been intoxicated.

- With respect to the -wa_lk-and.—.tum-;test.-and-;on.t‘..:_ileggedn;s_tan‘d.jtest, Depu

ty Faber-was asked

by counsel for Mr..Smith to-describe-the instruction he:gave Mr..Smith:. His testimony respecting his

instruetio_ns was.-rs'q.deﬁc_ient_;that_.the ‘hearing;examiner.could:not have:determined

- instructions actually;-givenf:Were':SUf’fi'cient'-t0rpennit-f1\/Ir-:-;<Smith perform the test

_NHTSA gu1de1mes Consequently, it:was' 1mpossnb1e forithe. heanng examiner to

or not Deputy Faber could have properly scored Mr Smith’s performance and
did so.

Deputy.Faber admitted 'that on the e_ne-le.gged stand, :he did not. comply
was unfamiliar with factors, other than intoxication, that might cause a driver to fa
tests.

Based on the foregoing, it is apparent that Deputy Faber failed to lay a p

show that he was qualified to administer the field sobriety tests, that he was quali
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_that requires the officer to stand at least three feet away from the suspect. He also testified that he

il the psychomotor

roper foundation to
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- petitioner in this action; Scott:Bias; Jonathan Hudnall'and James:Smith; -are rev

 Commissioner of the Division of Motor Vehicles is to. reinstate-the licenses of eac

results of the horizontal gaze nystagmus test, or that he, in fact, administered the fie

d sobriety tests

in accordance with guidelines of the NHTSA. Consequently, the hearing examiner was wrong as a

mater of law in failing to exclude the results of the field sobriety tests. A further¢

there was no probable cause to arrest the petitioner. There being no probable

onsequence is that

cause to arrest the

petitioner, there was no basis for Deputy Faber to attempt to administer the seco%dary chemical test

to Mr. Smith. There being no probable cause to arrest Mr. Smith and no basis fo

a secondary chemical test, his refusal to submit to the secondary chemical test cannot constitute a

basis for revocation of his operator’s license. Therefore, the order revoking his license must be

reversed.
Based on-.the foregoing,- the .Court -does" HEREBY "ORDER ‘that

Commissioner. of the Department-of Motor Vehicles, revoking the:o periatars’:iice

the orders of the
nses of each of the
ersed, and that the

h of the petitioner.

‘The Court does FURTHER ORDER that this case is hereby DISMISSED and STRICKEN from the

docket of this Court and that a certified copy of this Order be sent to all parties or

ﬁN’I‘ER thisé__ﬁay O@N&r/‘?

[/

JUDGE
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGIN

SCOTT BILAS,
Petitioner,
v. - Civil Action No. 94-AA-207
JANE CLINE, Commissicner '
West Virginia Department of
Motor Vehicles,
Respondent.
ORDER DENYING RESPONDENT’S MOTION TO-

§ N AND FINAIL ORDER™
This matter is before the Court on the rc;pond:n;'s motion to vacate the “Opinion and Firial -
Order” emtered by this Court on December 22, 2000, - The respondeat lﬁlecli.a cmomnﬁnm
éddressing certain leg_kl préce&!ent cited by the pctitioﬁers and, to' some extent, relied upon by the
Courtinits “bpinidn and Fmal Order.™ The petitioners then filed 2 memorandum in séonsc to tbc
prondmt's memorandura. Havmg reviewed the parties’ respective memoranda, ﬂag ourt is of the
opinion to deny the respondent’s motion to vacate its “Opinion and Final Order.”
~Without reiterating cach aﬁd every point made in the “Opinion and Final Or'd r,” the Court
is satisfied that its ox"i'gina.l.dedsion is correct.. There are s_cverai points which the
qmphasizc, . '
| F irst; ¢vidence :':%pecﬁhg Beld s‘;f:r?.c'.y fusts ig éxzid::'.cc which fells wxﬂm ilc 702 of the

Rules of Evidence, in that it is “scientific, technical or otber specialized knowdedge.” Clesrty, Rule

XHIBIT #a.



P.&3

seq., requires that the Rules of Evidence be followed in administrative proceedings, W. Va Code
§ .29A-5-2(a.). Even to the extent that § 29A-5-2(3) could bc.intcrprzt_:d to indicate something less
th;.n strict adherence to the Rules of Ew‘dcnce;, they provide guidance r'espocu'ng the #dmusibﬂxty of
and weight to be given to evidence of this namre.. |

“"Second, there is .cme validity té the pcﬁtioﬁm" gssertion that the respondeut’s”p'c.)siﬁon is
somewhat comdictory; Q:_a the one hand, the r-cspondcm contends that field soﬂncty tests are

reliable in pmvizwg whcthcr or not 2 driver is imoﬁc_atd. The literature and the testumomny pmi:n:ed .

to the commissioner’s hcu‘mg exapiner.at thg Bias fxae.ring both indicate that the tstixrg undertaken
by he Netionai Highway Transportation Safety Adwministration shows that the results of the Seld
sabriety tests are reliable® only when administered in accardance with standardized procedures, ead
under certain conditions. Police officers are trained to administer the tests using the standardized
procedures developed by the NHTSA. They routinely offer the results as empirical Fd objgc&j'e
_ cﬁdcnce‘fhzt the driver i; intoxicated.
However, when 2 driver seeks to cnsare that results of the eld sobriety tests ars vested with

the reliability asserted by the officer, the respondent routinely holds, and herein he contends, that
there is 00 nccd.for' the officer to prove that field sobriety tests are ad:mmst:red in a.oc#nfancs with
the standardized ﬁrWa and under the conditions whick render their results relisblel He reasons
that the officers’ testimony respecting the results is mere lay testimony, describing certain behavior
whi;:h woul& allow any individual to determine whcthe: or not the driver is intmdch‘.ei Ifthe

_respondent were correct in this contention, there would be no need to establish standardized

As the Court noted in the “Opinion and Final Order,” the field sobricty tests are at best
80% celiable, even when administered under the best of conditions.
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procedures, determine the idezl conditions and train police officers to administer the field sobdety

tests accordlngiy. If the conunissioner were correct, to test for istoxication, anyone could make up

| z tcst, 2nd administer it and mtcrpm the results in any manner they desice.’ l
The commissioner also fails to adciress the fact that certain aspests of the field | Lobncty tests
constitute evidence of intoxication only when considered within the context of the tests, &.g.
beginaing the tests before the officer completes the imuctioné, or incorfecﬂy making the tumn in the
walkeand-turn test. ‘This is riot behavior which would necessarily allow & lay person t daﬁdude that
the driver is intoxicated. In o‘rder to demonstrate that these “clues” are india'a‘ of inm:dé;ﬁbn, itts
necaseary £or tha officer 1o show ths comas in waich mcy are considered. This can only be done by
requgiﬂg the oﬁcer toleya propcr foundation.
He 2lso ignores the fact that certain clues on field sobriety tests indicating intoxication may
also be czused by other factors A proper t‘oundauon would show whether the officer azt_em;:tsd to

detmne whether ot not the othcr factors might be present.

Third, it appears that the courts ﬁom a majority of jurisdictions have concluded that field
sobristy tests are rchablc only when admmstaed in accordance with the standardized ;Lrocednm
In soms instances, they have acprasiy requmd the officer to lay 2 formdanon before testxi'ymg to the

results of Held sobriety tests, In other instances, it sppeers that the couwrts have Jmhui the

|

: 3 Qncs again, the Court wili emphasize that there are certain behaviors, such as te
menner of dnvmg speech or movement, that could fead anybody, even a lay person, to conclude
that an individual is intoxicated. It is safe o say that, in most instances, bebavior that might alfow
a lay,person {0 conclude that a driver is intoxicated could lead the arresting officer to the same
conciusion without the necessity of administering field sobriety tests. However, field sobriety
tests zre not the casual observations of lay persons. Instead, because they are deemed to bave
added reliability when properly administeced, they are generally given greater weight and are
decmed to be more objective.
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‘conclusion that the results of the Beld sobriety tests are refiable, and that this COD-CJU&'SOX’X has besn

‘basad on the premise that the tasts were administarad in accordance with the standardized procedures.

Finally, in conducting hearings respecting license revocations, the commissioner is acting in
a quasi-judicial capacity. In doing o, is required to maintain absolute objectivity. |Acting in part
through his bearing examinexs, his job is to determine whether or not licenséd drivers are operating

mdtori}clﬁds in West ngnia while intoxicated or v;'hile under the influence of alcohol. Certainly, |

he hasno mtm in rcvokmg the hccnscs of dnvers who are oot driving undez the influence,
The results of feld sobﬁery testy shed hght on the aub;e:ct of wﬁaher or xTot s dnver is
cpezting 2 MmoloT Yok w".. 2 wider the i uum.n:;c Except G 28 cvucncéw i8 irrelevani,
immaterial or unduly repetitious, the commissioner should want to hear and cowdfx any and ;ﬂ
eﬁdm which _would tend to bolster the reliabiity of field sobriety tests, or any oth& tﬁm the officer
| my administer,”. Laying a proper foundation for fiedd sobriety tm.is ha?dly irrelevant or immaterial

Unless the foundation is required of multiple witnesses, it is hardly repetitive. A proper foundation

for field sob}iety tests enhances the reliability of the tést results and, consequently, the conunissionar’s

 decisions. In light of this, the Court would anticipate that the commissioner would Welcome sich
fi ‘

YA far superior method for showmg whether or not a driver is driving whil : intoxicated
is the use of the secondary chemical test which, in virtually every case i€ not every case, Is the
breath test. Too often, the arresting officer comes to the administrative hearing unp-:qured to ley
a proper foundation for admission of the breath test.

The breath test s far more tcliable in determining statutory intoxication than théﬁ:id
sobristy tests. It tests for blood alcohol content, not factors that may result from intoxication, but .
which may also result from causes other than intoxication. The breath test does rot involve the
elements of su‘tz;cctmty that are involved in ficld sobriety tests. Laying of a proper foundation
for the breath test is far easier than laying the proper foundation for the field sobriety tests. The
breath test makes it easier for the commissioner to determine whether an individua! is driving
. while intoxicated, basad on an objective standard.
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evidence, regardless of whether the it points towards or awgy from intoxication Thé Court cammot

_explain the vigor with which the commissioner argues against the admission of rclévznt, matecial

mdem:c, that can cm.?y improve the a.c’u.racy of his decisions. h [

Accordingly, the Cou.rt does HEREBY ORDER that the respondmt’s mobor% to vacate tbe
Court’s “Opinion and Final Order,” entered Decerber 22, 2000, is denied. Th¢ Court does
FURTHER ORDER that a certified copyafthzs Otderbesarttoaﬂpama or counsel afmo:d. The

Ccurt notes the objection and cxaapuon of the parties, insofur 2 thelr interests are advd'm‘y efacted
\ |
by thxs Order. ‘ :

foy p—— 4

Erren SRS £33 uz;ft-w; , 2001,
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INCTHE CIRCUR COURT OF RALEIGH COUNTY, WEST VIBGI’NIA o

o f; TTON BY MICH ALL C. FAYKUS, JR. FOR JUDICIAL
R [EW OF ADMINISTRATIVE DECISION MADE BY EX H
IANL L. CLINE, COMMISSIONER, DEPARTMENT OF |
TRANSPORTATION, DIVISION OF MOTOR VEHICLES, |
SUSPENDING THE LICENSE OF MICHAEL C. FAYKUS, JR|,
TO QRERATE A MOTOR VEHICLE

CIVIL ACTION NO. 97-AD-75-H |
~ DMVFILE NO: 193418C

>

OPINION ORDER

|
f

On the 24&]71 day of T ebruary;, 1998, appeared Michael C. chykus} by and

lthrough couus_el, Rand.y D). Hoover, and also appeared Jane L. Cline, -domnnssxoner,
' ' . - B l +

by counsel, Thomas MacAulay, pursuant to a Notice of Hearing on the|above-
referenced Petition for Review, The Court heard argument of counsel, ;

reviewed the enlire [ile, including the fransrcipt of the hecring held before the
. Hearing Exummer in this matter, on or about the 13th dcry of August 1!997 and the
Court deems it czppropmate to issue the followzng ruling: ’

On May 28, 1897, Trooper C.B. Payne, MDPS, arrested the p.etiiioner, Michael
. b

C. I'aykus, Jr., [or d:‘iviilg an aulomobile while under the influence of dlcohol on US

. ) . i
Route 18 in Rdleigh Counly, West Virginia. Aller the arrest, lhe lrooper filed an

Allidavit, as required, with the Department of Molor Vehicles. Said Alfidavit was

filed on or about the 29th day of May, 1997. Ij

“Therealler, Mr. Faykus' license to operale a molor vehicle in the State of Wesl

.
Virginia was revoked lor a period of his lile by letler daled Iur;e 5, 19277, which said

leller noled the filing of the May 29, 1997 Alfidavil, and also noted 'twq} prior
!
|

T D,



|
|
suspensions or tevocalions, includiug Oclober 16, 1987 and Novc-zmbcfr 27, 1993.
Therealter, the pelitioner, Michael C. Faykus, Jr., filed an czpprcbpriczie dewrand
for an administrulive heariag, und the hecu‘ing was set originally fo ILne 24, 1997, by

order of Dcmd H. Bolyard, Direclor of Driver Services, which said Jun«le 24, hecmng

|
was corntinued cmd rescheduled until August . 13 1997 The demand l?ﬂed by Mr.

Faykus also appropriately noled thal he soughf {o conlesl the seconﬁéaq'<vchemicql

{est of breath, as used by the West Virginia Stale Police. . |

Theredlter, a hearing commenced before Williamn F. Cox, H@o::]”ihg Examiner,

- on Auguslt 13, 199;" t 2:45 p.ru. Present at the hearing were, Mr. Cop: Hearing

|
Exarminer, Michael C. l"uyku.s, I, Trooper C.B. Payrie, MDPS and Ra]ndy'D. Hoover,

altorney for the pe litioner. The Hearing Examiner undertook to recei}k,e evidence in

|

the matter. ( |

Thereafler, on or about Seplember 29, 1997, the Comnﬂssionei»r, Jane L. Cline,
. [ .

‘issued a seven-page final order affirming the revocation of Mr. Faykus’ drivers

license. Thereczfter Mr. Fc aykus ﬁled a Penuon in the Circuit Court og Raleigh

|
Coun{y, for review of that September 29, 1997 ordef : [

The Court, alter having heo:rd all the evidence in the case, q’rb‘ument of

counsel, and having reviewed the entire {ile, has a number of concejms as will be set

|

|

The first pqnéem to be expressed by this Courl, regards the (Tominuing

Iorth herein.

inabilily of the Comnissiorier, by and through her Hearing Exc:xrnmeirs, {o follow and
adhere to the minimum slandards of due process as required by thfg slatutes and

the case law, relalive to issues of revocation. The Commissioner in this case, as she

|

|
|
|



hias dorie in so marny previous cases, relles enlirely on the case of Alm}recbt vs. Slale

311 S.E. 2d, 858 W.Va. 1984, The Comimnissioner cxppeczrs lo irtterprel this case as
warranling the revocalion of a drivers license, based upon any minim

presentation of evidence by a pohce ollicer. The problem with this pasilien is that
the West Virginia Supreme Court of Apped!s, in a number of subsequ nt cases, has

relined and lirnited the broad power granted to the Comrmsswner under the

Albrecht case. Specmc re[erence is mcxde to the cese of Muscqtell vs. Cline, 196
W.Va. 588 474 SE.2d 518 WVG 1996. That case dealt w1th anumbe of i 1SSL1€S
which are relevent in this case, and include the use of field sobnetyt sts,
reasonable, articulable, SUSplCIOI’lS for making investigative stops of motor vehicles

and conllicts in the evidence.
Thls Court has seen, in the last severadl years, a majority of the cases reachmg

this level on Pelilions for Revxew wherein the Commissioner, by and through her
}Iedrujg Examiners, has declined to consider the ewdence of the secondary
chemical cmalysxs of the breath beccruse the éohce officers who represent
themselves at these hearings, {dl to meel very techmcal and pcrrhcu ar foundcxtzon

requirements [or the introduction of the secondary chemical test of the breath. In

zealous xeplesentahons of lheir client, make appropriale objeclions to technical
: imperfe'clions in the preserilation of cerlain evidence. While these p oblems might
be remedied through the appropriale training of these officers regczr ing the

most all of lhese cases, the law olficers who are unirained in techn . legal
presenlotion ol evidence, are pilted against well- seasoned attorneys|who, in the
necessary evidentiary foundation for the admission of these {ost results, this in




|
|

nonelieless Lthe syster under which we operate. Aind that syslem is dejsigrzed (o
|
gran{ unte judividuals, in the posilion of Lhe pelilioner in this case; due fprocess,
l
I s cuse, as in so many cases in ihe pust, the Com:mss;oner hus relused

le consider the secondary chiernical lest of breath, and is forced lo rely upon other

evidence {o suppor! the admninisirative revocalion of the license. Sustqining the-

- ) ]
‘objections of the pelilioners in these maiters regarding the admission c?f the
~ scienlific tesls, seems lo evoke, in this Court's opinion, a position by the
Cormnmissioner thal she will use her discrelionary powers therealter to support

revocations based on any modicumn of evidence that may be presented by the police

olficer. This does nol comport with the priniciples of due process and faimess.

If one reads the Albrecht decision, one might presvum'e that all afpo]icé officer

’ V ; L
has {o do is provide evidence that he had reasonable, articulable suspicion to stop

the vehicle, thcxt there was evidence of drinking. and that thé driver of &he vehicle
l

failed one of a number of field sobriety tests, cnd the revocunon will S(# uphold..
Mgscateil clearly tells us that,” where fhere is a direct conﬁlct in the ctmcal evidence

l

upon whzch an agency proposes lo act, the agency may not elect one version of the
evidence over the conflicting version unless the conflict is resolved by areasonable,

arliculale decision weighing and explaining the choices made gnd re}ndem’ng a decision
capable of review by an appellate courl.” (See Muscatell - Syllabus p{ﬁ)mi 6. emphasjs '
) . NN . [

c&ded.}

l
|
In this particular cuse, there is clear evidence which contradlcts a

|

presumplion or a fmdmg ol m{oxxcahon Ihat evidence includes direct admissions

by the olficer, that the pe liioner, Mr. Faykus, did not sway or sl cxgger‘ Lhal his
!
i
I
I
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speech did not appeur lo be slurred and thal he was coherenl. In addilion, there
was evideunce that Mr. Faykus sullered [rom a pre-exisling physical condition that
may have rendered him incapable of performing lhe one-legged stand and the walk-

and-turn lesls. Absenl the availability of the secondcny chemical test of the breath,

lhis evidence is crilical in lerms of lhe respondent’s conlenlions that helwas not

operaling a vehicle under the influence of alcohol. The Commissioner, by and

v

lhrough here Hearing Exa_rniner,. ccmnbt ignore that eviden_ce. When there is conflict
ir; the corroborating evid_e_nce upon which the Commissioner relies in alfirming a

feirocation, she must state, .on the record, why she has elected to adopt|one ver.sion'
ol a set of facts and disregard iine olﬁe_r. .,Likgv'vis'e, it is imi:')Qrttm_t forthe -
. Corimissioner to address i;;,sues raised on éross-exa:ﬁino:tion_ regarding the proper

administralion of the field sobriety tests. The Barkef decision (State vs. Barker, 179

W.Va. 194 366 S.E. 2d 642 W.Va. 1998) states that an officer canhot use the horizontal
gaze nystagamus test to estimate a blood dleohol level. On the other hand, thdt

case clearly dcknowledg.es- that once an ofﬁc.ex; has shown (hat he has been t%czined :
and that he hcxé appropriately administered the test, it is admissible as evidence

that the driver .WC[S driving under the influence of alcohol. Clearly a prerequisite,
however, is an explanation by the Commissioner as to why she believes tHe test is
appropriale, reliable and admissible in a parlicular case. Blanket recognition of iield
sobriély lests is nol‘(npprop.ria.te, The adrninislration of Afie.ld sobriety test is subject

lo review at-culy lime they are oflered as evidence of inloxiC‘alica.n and relied upon. lo
support the qdm'mistfative revocdtion of alicense.

Wherelore, having observed the deliciencies in this case, as stated above, it




|
|
|

s ADJUDGED, ORDERED and DECREED that the Final Ovder of the Comnlissioner,
: |

duled Seplerber 29, 1997, is sel aside. This case is remanded to the Cor[Fmissioner

for review, by her, and [or lhe preparalion and submission of an'order in conformity
|

ar, for the issuance of dn

wilh the Iindings in this order, and also, in parlicul

appropriate order in conforrnity with the case law of the State of West Viréénio: in

general, and in particular, Muscatell vs. Cline, 474 S.E.2d 518, 196 W.Va. 588

It is further the order of this Court that the revocation in this mcﬂterlf[ is stcryéd

| .
ISMISSED
|

until such decision is rendered by the Commissioner and is subjected to iler review.

The issues hcm’xig been resolved as a result of this case, this matter is D
‘and stricken from (he docket. ' ‘ , ;

The Circil Clerk is requesled to forward a copy of this order fo D&m‘d H.
|

Bolyard, Direclor, Department of Transportation, Division of Motor Vehici['es; 1800

Kanawha Boulevard East, Charleston, WV 25317-0010; Thomas MacAulay, P.O. Box

907, Beckley, WV 25602-0907; and Randy D. Hoover, P.O. Box 1321, Beckley, WV

25802-1321. '_ ‘ ; |

C ) [
ENIER:_%-.7-9F | . Original Signed By -

. A “ =
JUPGE JOHN A. HUTCHISON

(rig toregoing 18 @ trus ‘cop}r ob an . oruts
sntored In this offfca on the .__L;_Z.....,.. du,
of _e) ,”?Z’%if’é TS~ 4

(e, 74l e
A JANICE R. DAVIS, Cirsult Clesk of
fisletgh County, West yfrgirﬁa
' ?

|
|
|
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IN THE CIRCUIT COURT OF PUTNAM COUNTY, INEA---
Heather Spurlock,  2606SEP «7 &::4[: 2 1T

~ Petitioner, | EX H i Bi T ] Q

ﬁ""’f‘,’ G ﬂ’n e :,,;K
v. ! el Civil Action No. 04-C-373 '
O.C. Spaulding, Judge

State of West Virginia, '

WV Department of Motor Vehxcles
Roger Pritt, Commissioner -

ORDER

This matter came before the Court on or about the 8t day of August,

2005, pursuant to & Petition for Administrative Appeal filed by the Petitioner; - -
Heather Spurlock, by counel David O. Moye. The Petition for Administrative
- Appeal was filed pursuant to West Virginia Code § 29A-5.4, appealing the West
Virginia Division of Motor Vehicles F inal Order entered the 8% day of October,
2004. |

' Prior to ruling in this matter, the Court teviewed the Petitioner’s Pesition for
Admunistrative Appeal, the State’s Response to Petition for Administratve Appeal and

Facts




observations, Deputy Bailey initiated 2 sop of the vehicle. Upon approaching the
vehicle, Depury Bailey detected the odor of zlcohol on the driver, Ms Spurlock
Depuw Bailey then requested that Ms. Spurlock exit the vehicle in ordF: fe
perform three field sobriety tests. As she exited the vehicle, Deputy Baﬁley
observed that the Petitioner wasunsteady and swayed when standing. |

'Deputy Bailey subsequently administered chree field sobriety tcsz:J to the
Petitioner including the Horizontal Gaze Nygagmus Test, the Walk- anld Turn
Test, and the One-Leg- Stand Teg. Deputy Bailey testified that he prqperly '
instructed Ms. Spurlock how to performeach test, prior to requiring heF to
perform the tests. (

During the administration of the horizontal Gaze Nysagraus Tt esF, Deputv
Bailey observed that the Petitioner's eyes exhibited a non-smooth pursyit,
displayed aystagmmus prior to a forty-five degree angle, and didwed distince
nystegmus at maximum deviation. Similarly, while performing the Oncl Leg- .
Stand Test, the Petitioner swayed, put her foot down, used her arms foq‘ balance,
and was eventually unable to complete the test. Finally, during the Wz%lkdand«
Turn Test, the Petitioner was unable to maintain her balance while lizening to
instructions, stopped whi}e walking in order to geady herself, failed to walk heel
to toe, and used her arms for balance. ' {

Based upon these results, Deputy Bailey placed Ms Spurlock um;!er arrest

~ for driving under the influence of aleohol and tranmported kier to the Hhmcane

Police Department, then to jail. l
On the 27* day of April, 2004, Stanley Epling, a Department of Motor

Vehicles' (heteinafter DMV) hearing examiner, conducted 2 heating i zﬂn this
matter pursuant to Chapter 17C, Article 5A of the West Virginia Code. Deputy
Bailey testified ar the hearing in accordance with the above degribad fiacts At
the conclusion of the hearing, Mr. Epling found that Deputy Bailey hadi
reasonable grounds to stop and probable caus to arrest Ms. Spurlock, ¢.nd that
sufficient evidence was prescntea to show that Ms, Spurlock drove 2 n’f)tor

|
|
|
|
|
|




vehicle in this State while under the influence of alcohol on Novenber 7, 2003.
Therefore, Mr. Epling reconmended thet the Commissioner of the West Virginia
Department of Motor Vehicles conclude as a matter of law that the Regpondent
committed an offense described in West Virginia Code § 17C-5-2, in that Ms.
Spurlock drove a motor vehicle in this state while under the influence of alcohol.

On the 8" day of October, 2004, the Commissioner adopted Mr. Epling's
Findings of Fact and Conclusionts of Law, and becaus this was Ms. S urlock’s
second offense, ordered her privilege to drive a motor vehicle revoked for a period
of ten years and thereafter until all obligations fbr reinstatement are fulfilled,

Parties’ Arguments

The Petitioner claims t_fhat her substantive rights were prejudiced becaue
the findings and conclusions made by the Heating Examiner and Comami
were affected by errors of law. Specifically, $he alleges that bacauss
failed to administer the field sobriety tests in strict compliance with the National
Highway Traffic Safety Administration (hereinafter NHTSA), the teg rendered
an inaccurate reqult. The Petitioner contends that Deputy Bailey was required to
physically demornistrate how the fleld sobriety tests were to be perfor d before she
took the tests. Thus, the Petitioner requests that this Court reverse the
Commissiorier’s Final Order revoking her privilege to drive a motor vehicle in this |
State. : o .
The State agfecs that the NHTSA guidelines require police officers to
demonstrate two of the three field obriety tests, However, the State|arguesthat
the Court should not reverse the Commissioner's decision because the police
. officer administered two of the three field sobriery tests in strict co
the procedures outlined in the NHTSA guidelines and only failed to demonstrate
the third test. Furthermore, although the State concedes that the ¢ ality of the
fleld sobriety tests rests squarely dpor; the administering officer following
established, standardized procedure for the administration of the tests, the State




refutes the “stncc compliance” standard favored by the Petitioner. Ingead, the
State urges this Court to adopt a s.zbstanna] comphancc standard to!appiy to
the field sobnety tests. : |

Standard of Review l

‘[TThis Court is bound by the statutory standards
contained in W.Va. Code § 2A-5-4(a) and reviews

uestions of law presented de novo; findingsof fact by
qhe administrative officer are accorded deference unles
the reviewing court believes the findings to be clearly
wrong.” Syllabus Point 1, in part, Muscatell v. Cline, 196
W.Va. 588, 474 S.E.2d 5 18 (1996).

Cobb v. West Vngmuz Human Rights Commission, — S.E.2d ~ WL 1604306

(W.Va,, 2005). S

| Discussion

West Virginia Code § 29A-5-4(g) states:
The court may affirm the order or decison of the agency
or remand the case for furthet proceedings. It shall
reverse, vacate or modify the order or decision of the
agency if the substantial rights of the petitioner or
petitioners have been prejudiced becaue the
adminiserative findings, infctences, c.onclusmns, decision
or order are:

(1) In violation of constitutional or statutory
provisions; or

(2} In excess of the statutory authonty or juridiction

- of the agency; ot

(3) Made upon unlawful proccdures ot

(4y  Affected by other errot of law; or

(5}  Clearly wrong in view of the rcliable, probative
and substantial evidence on the whole recotd; or

. (6)  Arbitraty or capricious or characterized by a‘ouaz

of discretion or clearly unwarranted exercie of

dxscrcszon




FN B

This Court finds that the Petidoner has failed to prove ¢hat het sabstantive
rights have been prejudiced by any of the éx (6) criteria listed in West Virginia
Code § 29A-5-4. Therefore, the Court affirtrs the DMV’s revocation of Ms.

Spurlock’s privilege to drive a motor vehicle in this State.

The Gaze Nystagmus Test, Walkand-Turn Test, and One'LegQSand Test
The NHTSA has developed a manual entitled the Improved Sobriety Testing
(hereinafter the manual or guidelines) in order to acquaint law enforcement

officers with the three “most effective procedures for testing drivets at roadside to

determine whether or not they are intoxicated,” The three tets adopted by the
NHTSA are the Gaze Nystagmus Test, the Walk-and-Turn Test, and the One-

Leg-Stand Test.

The Gaze Nystagmus Test is 2 test used to measures thi jerkifig of an” -

intoxicated individual's eyes. The manual explains that although many

people

will show some jerking if the eyes move far enough to each dde, if the individual

is intoxicated the individual will diplay the following signs:

1) The jerking of the eyesoccurs much sooner. That is,
the mote intoxicated a person becomes, the less he has
to move his eyes to the side in order for the jerking to
occur, '

2) If you have a suspect move his eyes as far to the dde
as possible, you can estimate in a general way the extent
of intoxication. The greater the alcohol inpairment, the
more distinct the nystagmus will be in the extreme gaze
position. :

3) If the suspeét is intoxicated, he cannot follow a dowly '
moving object smoothly with his eyes.

The Gaze Nystagmus Test has been found to be 7% accurate in
determining whethert a suspect is drunk or sober when properly administ

ered.

VN



The manual provides that an ofﬁcer shall give the foﬂowmg instructions’ -

pnor to performing the Gaze Nystagmus Test:

1 AM GOING TO CHECK YOUR EYES. (Reques
that the suspect remove gla lens at
this time if they are being worn. Nystagmus is not

influenced by how clearly the suspect can see the object
he is to follow.) NOW KEEP YOURHEAD STILL

AND FOLLOW THIS (indicate what he is to follow)
“WITH YQUR EYES, DO NOT MOVE YOUR EYES

BACK TO THE CENTER UNTIL I TELL YOU. (f
suspect moves his head, use a ﬂashlight or your free
hand as a chin rest.)

In the present matter, Deputy Bailey testified that he first ordered Ms,
Spurlock to stand on the cement sidewalk, f'écmg him with her feet tégether and
her hands by het side. He then explamcd the Gaze Nygagmus Test to her.
Finally, using his flashlight for lighting, and his ink pen for an 6bject, Deputy
Bailey performed the Gaze Nystagmus Test on Ms. Spurlock. Deputy Bailey
testified that he observed both of Ms Spurlock's eyes, and that neither eye
followed the ink pen smoothly. He found that “she had maximum nystagmus or
nystagmus at maximum deviation and onset before forryuﬁvc degreesi m each eve,
Therefore, Deputy Bailey concluded Ms Spurlock was intoxicated. |

~ Secondly, Deputy Bailey required Ms Spurlock to perform the One- Leg«
Stand Test. The manual instructs the administering officer to give the suspect
tbe followmg instructions prior to performing the One-Leg-Stand Test:

L

. , PLEASE STAND WITH YOUR HEELS
TOGETHER ANDYOUR ARMS DOWN AT YOUR
SIDES, LIKE THIS. (Demonstrate how you want the

suspect to stand.)
WHEN ITELLYOUTO, I WANT YOUTO

RAISE ONE LEG ABOUT SIX INCHES OFF THE
GROUND AND HOLD THAT POSITION. AT THE

SAME TIME COUNT RAPIDLY FRCM 1001 TO
1030, while watching your foot. Like this (You asume

6




the position, as the orﬁcer in the phatograph is dowg,
and count aloud, 1001, 1002, 1003, etc.”)

DO YOU UNDERSTAND’ (Do not continue
until the suspect indicates that he understands.) -
BEGIN BY RAISING EITHER YOUR RIGHT OR
LEFT FOOT

{At the end of the count or after about: by
s:,conds if the count is slow, tell the person to put his
foot down - if necesary )

The manual also explains how the oneflegéteSt is to be scored. It provides:

In scoring thxs test, give only one pomt for each item
observed more than once. The rmximum possible score

on this test is five points.

1) The suspect sways while balancing. This refers to a
side-to-side or back-and-forth motion while the suspect
maintains the one-leg-stand position.

2) Uses arms for balance, He moves his arms gix or
more inches from the side of his body in order to keep

his balance.
3) Hopping. He is able to keep one foot off the ground,

but resorts to hopping on the anchor foot in order to
maintain balance.

4) Puts foot down. The suspect is not able to maintain
the onc«leg«stand position, putting his foot down one or
more times during the 30-second count.

5) Cannot do test. Score this item if the suspect puts
his foot down three or more times during the 30-second
count or otherwise demonstrates that he cannor do the
rest. If you score this item, give the suspea five pomra —
the maximum for thc test. ~

Ifan individual scores two ot more points on the
One-Leg-Stand, there is a good chance his BAC [Blood
Alcohol Content] is 0.10 percent or higher. So your
decision point on this test is two. Using that criterion,
you will correctly clasify about 65 percent of the people
you test as to whether they are sober or mﬂoxicated




" raise one foot off the ground apptoximately one foot, to point her toe, ©

J WMWY u UL e, L.

~ Inthe present instance, Deputy Bailey testified that he instructed|Ms.
Spurlock to stand on the sidewalk, legs together, and hands by her side. | Deputy
Bailey then instructed Ms. Spurlock on how to properly performthe Ong-Leg-
Stand Test and asked her if she understood the instructions. She replie

" affirmatively, : ' ‘

Afrer completing the instructions, Deputy Bailey told Ms. Sputlock “to

down at her foot and count out loud, one-thouand one, one-thousand

Ms. Spurlock was intoxicated.
Lastly, Deputy Bailey required Ms Spurlock to perform the Wal
Turn Test. The Walk-and-Turn Test requires a subject to walk a graight line
heel-to-toe for nine steps, turn around, and walk heel-to-toe back, while watching
his or her feer. The manual instructs the administering officer 1o give the
following instructions prior to beginning the teg:

- PLEASE PUT YOUR LEFT FOOT ON THE
LINE AND THEN YOUR RICGHT FOOT IN FRONT
OF IT LIKE THIS. (Demonstrate heel-to-toe postion.)

~ (When the suspect assumes this position, .

* continue with the instructions.), WHEN I TELL YOU
TO BEGIN, TAKE NINE HEEL-TO-TOE STEPS
DOWN THE LINE, TURN AROUND, AND TAKE
NINE HEEL-TO-TOE STEPS BACK.

MAKE YOUR TURN BY KEEPING ONE
FOOT ON THE LINE AND THEN USING YOUR
OTHER FOOT TO TURN...LIKE THIS.
(Demonstrate as shown in the illustration by taking



|

three or four heel-to-toe seps - then turning around by
pivoting your left foot on the line and taking four eps
with your right foot, as shown ~ then resuming the heel-
to-toe position. Note that thisis a very easy way to tum,

but the suspect must follow your instructions,
KEEP YOUR HAND AT YOUR SIDES,

WATCH YOUR FEET AT ALL TIMES, AND
COUNT YOUR STEPS OUT LOUD. DO YOU

UNDERSTAND?
(Do not contitize until the wspect indicates

understanding, but at the same time do not repeat the
whole set of instructions or answer the suspect’s =~
questions about how to perform the test. If the suspect

does not watch his feet, remind him.)
' (Once the suspect indicates understanding, say.

BEGIN AND COUNT YOUR FIRST STEP FROM
THE HEEL.TO-TQE POSITION AS “ONE.”
, The Walk-and-Turmn Test Is to be abpmﬁimfe{y siit;r;eigﬁt ;ﬁé;fcéﬁt-
accurate in derermining whether a subject is sober or deunk.
In the present instance, Deputy Bailey instructed and demonst:?ted to Ms.
Spurlock how to perform the heel-to-toe test prior to administering the test.
However, once Ms Spurlock began the teg, Deputy Bailey observed tljat she was -
unable to keep her balance while ligening to the insructions, had to séop and
- steady herself, did not touch heel-to-toe, log her balance and stepped dpff the ling,
- and had to raise her arms more than six inches from her body for bala ce.
Therefore, Deputy Bailey concluded that Ms Spurlock was intoxicatcj

_ Ermrs of Fact 1
 The first issue for this Com s determinatian is whether there aré any isues
of material fact in dispute. The Court finds thar there are. The Petmdaner alleges
that Deputy Bailey “admitred on the record that he explained how to ;Serformthc
tests, but did not demonstrate how to conduct the teging to the Pentz?ner
- Therefore, Deputy Bailey failed to properly performthe field sobriety te]st:s in strict
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compliance with the guidelines.

However, the Court finds this is not an entirely accurarte recitat
facts, The Court concurs that Depury Bailey did not demonstrate the
Nystagmus Test, however, the Court finds that the NHTSA guideline
require Deputy Bailey to demonstrate the test. Therefore, there would be no

reason for Deputy Bailey to demonstrate the test. Not to mention the fact thata
demonstration of the Gaze Nystagmus Test by a single officer would be physically-

faze _
do not

improbable, if not impossible to petform. Thus, the Court finds that although

Deputy Bailey did not demonstrate the Gaze Nystagmus Test, he did administer

the test in strict compliance with the NHTSA guidelines
Secondly, the Petitioner alleges that Deputy Bailey failed to dempnstrate

how to pecform the Walk-and-Turn Test. The Court dusagrees The Court finds
that Deputy Bailey did demonstrate the Walk-and-Tutn Test priorto |©

administering the test to the Petitioner. When quesioned by Mr, Moye at the

administrative hearing in this matter, Deputy Bailey testified as follows:

2O PO > 020

Okay. Then thc v.nalk»and-tum7

Yes. .

Okay. Explain again what you told her and what
shedid.

Okay. That test was also performed on the -

sidewalk.

Okay.

She, I had her stick her left foot in front of her
right foot.

Uh huh.

Hands by het side and instructred her not to start
unti] I asked her to start, and to listen to the
instructions. I then told her to take nine heel-to-
toe steps which I demonatrated, straight down
the, there was a line. You know how the
walkways has like little dividing lines and curved
lines and stuff, there is a line down through there.
And,  actually had her stand directly to the side

10
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of that line and had her, and ';ou know, &ie was
standing chere balancmg, of coure she was

swaying
(Emphasxs addcd)

Therefore, contrary ro the Petitioner'sallegations, the record reflects that
Deputy Bailey testified that he did demonstrate the Walk-and-Turn Teg prior to
© ordering the Peritionet to administer the test. The Petitioner has offered no
evidence to contradict Deputy Bailey’s testimony. In fact, the Patition L gates in
her Response¢ to Respondent’s Memorandum of Law that she “does not dispute the
record" made before the DMV Hearing Examiner because “there is no other
evidence thar is available to digpute the testimony” of Depury Bailey. - herefore,
this Court finds that Deputy Bailey did demonsttate the Walk«md Tumn Test in
strict compliance with the NHTSA puidelines. -

Thirdly, the Court finds that there is no ewdence that D:puty B
~demonstrated the One-Leg-Stand Tex to the Petitioner, Deputy Baile failed to

testify to demonstrating the One-Leg-Stand Tes; Therefore, this Court finds that
although Deputy Bailey did properly ingruct the :Pecitioner on how to performthe -
One-Leg-Stand Test, be failed to demonstrate the test. :
_ In sum, the Court finds that Deputy Badcy properly mstructed the
Petitioner on how to performall three field sobriéty tests and properly
demonstrated how to parform the Walkaand-Tuz;n Tes. Thus, becau the
NHTSA guidelines do not instruct an adrmmscermg officer to demonstrate the
Gaze Nystagmus Test, the Court concludes that Deputy Bailey strictly comphed
with the NHTSA guidelines for administering two.of the three tests, |
However, the Court further finds that Deputv Bailey did not administer the
One-Leg-Stand Test in strict compliance with cbe guidelines because he failed co
demonstrate the test. Thus, the second issue for this Court’s determination is
~whether the DMV hearing examiner possessed sixfﬁc{cnt evidence fromthe three
field sobriety tests to conclude the Petitioner Opécrated a vehicle in thi

iley



under the influence of alcohol.

Substantial Compliance
_ The Petitioner argues that her substantive rights were prejudiced becaue
the findings and conclusions made by the Hearing Examiner and Commissioner

- were affected by errors of law. Specifically, the Petitioner claims that Deputy
Bailey failed to administer the above desribed field sobriety tests in strice

. compliance with the NHTSA guidelines by failing to demonstrate the tests prios

" to administering the tests. Therefore, the Petitioner claims the results|of the. tests

are unreliable. _
The Petitioner cites the Kanawha County Circuit Court cage, Bi

administered in strict compliance with NHTSA guidelines” In reaching this
conclusion, the Kanawha County Circuir Court relied upon the Suprene Court of
Ohio’s ruling in State v. Homan, 89 Ohio St, 3d 421, 732 N.E.2d 952 (2000).
Homan held that “[w]hen field sobriety resting is conducted in a manner thar
 departs from established methods and procedutes, the results are inherently
unreliable.” Id. at 424, 732 NLE.2d ar 955. .

~ Due to the fact that the Weg Virginia Suprema Court hasyet to decide
whether a strict compliance standard or a substantial compliance standard shall
be applied to the NHTSA guidelines this is an issue of ﬁrst‘imprcssio for the
Court. Cling is a circuit court cae and thus, is not controlling preced nt-upon
this Court. Instead, it serves only as persuasive guidance on which this Court may
rely. ' | | | |
However, after reviewing the authority upon which theCline decision was
decided, this Court is not persuaded. The Court finds that in deciding Cline, the
Kanawha County Circuit Court relied largely upon the trict compliagice rationale

12



adopted by the Ohio Supreme Court in Homan, However, Homan is no longer the

controlling authority in the State of Ohio. Asthe Supreme Court of Ohio

explained in Srate v, Schmitt, 101 Ohio St.3d 79, 82, 801 N.E.2d 446, 449 (2004):

Since our decison in Homan, the General Asembly has
amended R.C. 4511.19. Under the amended statute,
the arresting officer no longer needs to have
administered field sobriety tasts in strict compliance
with testing standards for the test results to be
admissxbfe at trial, Instead, an officer may now testify
concerning the results of a field sobriety test
administered in substantial compliance with the testing
standards, :
(Emphasis added)

Therefore, the authority upon which Cline was decided has since been replaced in
favor of the substantial compliance standard. This Court concurs with the Ohio |

General Assembly and hereby adopts the substantial compliance standard.

The Court finds that Deputy Bailey properly ingructed the Petitioner on

- how to perform each of the three field wbriety tests prior to administering the
tests. The Court further finds that Deputy Bailey adninistered two of the three
tests in strict compliance with the NHTSA guidelines and administered the third

test, the One-Leg-Stand Tes, in substantial compliance with the NHTSA

guidelihes, only failing to demonstrate the test. Though the officer did not
actually demonstrate the One-Leg-Stand Tes, he did instruct Ms, Spurlock
to stand on the sidewalk, legs together and hands by her side, He then instructed

her on how to perform the test. He asked her if she understood his

inscructions. She replied that she understood his instructions, - She then took the
field sobriety test but was swaying while balancing, she had to use her arms for
balance more than six inches from her body, she put her foot down and e was
“unable able to complete the test. There is nothing to suggest thar had the officer

actually demonstrated the test beforehand the result would have been any
different, '




Therefore, when the record of thiscase is viewed as a whole the Court

concludes that the Petitioner's substantial rights were not }:arejudiced
six (6) ctiteria listed in West Virginta Code § 29A-5-4, when Deputy
to demonstrace to the Petitioner how to gand on one leg.

In conclusion, this Court finds that the DMV hearing examine
- sufficient evidence to find that the Petitioner drove a motor vehicle i

by any of the
Bailey failed

1 possessed

in this State

while under the influence of aleohol in violation of Wes Virginia Code § 17C-5-

2.

Ruling
Thercfore for the aforementioned reasons, the Court FINDS a
that the West ergm:a Dcpe.rtment Df Motor Vehu: es' Final Order i

AFFIRMED,
Accordmgly. gudgmem having been granted i in favor of the Re
matter is ORDERED DISMISSED and stricken from the docket.

' _ The Circuit Clerk shall distribute cerrified coples of this
parties of record as follows:

Stephen R. Connolly, Eq.
Assistant Prosecuting Attomey
Putnam County Judicial Buxidmg
3389 Winfield Road

Winfield, WV 25213

David O. Move, Es.
P.O. Box 10'.74
Hurricane, WV 25526

West Virginia Department of Transportacxon |
Division of Motor Vehicles

F. Douglas Stump, Commissioner

1800 Kanawha Blvd. Eas

Scate Capitol Building Three

Charleston, WV 25317

nd ORDERS

pondent, this -

Order to the




ENTER this € day of September, 2005.

O.C. Spaulding, ]
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H BECEIVY o
JAN 2 6 2007
IN THE, CIRCUIT COURT OF KANAWHA COUNTY, WEST

Bobby Little,

Petitioner,

2

CIVIL ACTI

The Commissioner of
the Department of Motor Vehicles;

Respondent.

| FINAL ORDER
Bobby Litﬂe and his éoUnsel Carter Zerby come béfore this.court appe: ing the re.vocation
of Little;s dﬁver’s license. Janet James represents the Commissioper of the Department of Motor
Vehiclés. After careful consideration, this Court reverses the decision bellow.
Facts and Procedural History '
On October 22, 2005, Deputy Tyson G. Mitchell observed a motor yéle being driven
" unsteadily. The motorcycle then péséed two vehicles V;vhile in va n;o passing zone. Basgd o_ﬁ these
observations. Deputy Mitchell initiated a ﬁaﬁic stop. Upon approaching the otorcycle Deputy
Mitchell detected a strong odor of an alcoholic beverage on the driver’s breath. Consequently,
Deputy Mitchell ordered the driver, thtle, to dlsmount and perform several fild sobriety tests.
Deputy Mitchell administered the horizontal gaze riystagmus test, the wa 'andfurn test, and
the one-leg-stand test. He testified that Little failed all three tests. Therefore, Deputy Mitchell

arrested Little and traﬁsported him to the Putnam County Sheriff’s Department to administer a
secondary chemical test of the breath. However, after three attempts, Little was unable to provide

a sufficient breath sample. Upon Little’s request, he was transported to Putnam General Hospital



where ﬁe submitted to a secondary chemical test of the blood.

At the hearing before the Administrative Law Judge, the blood test was not admitted into
evidence because Deputy Mitchéll failed to subpoena gwitness who could establish that the
se;:Ondary chemical test was administered in accordance with state law. Nevertheless, the
Administraﬁve Law Judge revoked Little’s license for a period §f one year.

The revocation was based on Deputy Mitcﬁell’s testimony that Little drove erratically,
smelled of alcohol, and failed the field sobriety tésts.. However, bep_uty Mitchell did not testify to
receiving”training in édministering or assessing results of sobriety tests. Further, although Deputy
Mitchell and Little testified that Little performed the test on his injured left foot, th Adnﬁpistxative

Law Judge found, as a matter of fact, that Little performed the one-leg-stand test on his uninjured

right foot.

Standard of Review

The court may affirm the order or decision of the agency or remand the|case for
further proceedings. It shall reverse, vacate or modify the order or decision of the
agency if the substantial rights of the petitioner or petitioners have been prejudiced
because the administrative findings, inferences, conclusions, dec1510n or order are:
(1) In violation of constitutional or statutory provisions; or -

(2) In excess of the statutory authority or jurisdiction of the agency; or .

(3) Made upon unlawful procedures; or

) Affected by other error of law; or

(5) Clearly wrong in view of the reliable, probative and substantial ev1de ce on ‘
the whole record; or

(6) Arbitrary or capnc1ous or characterized by abuse of discretion or cl arly
unwarranted exercise of discretion. .

(h) The judgment of the circuit court shall be final unless reversed, vacat d or
modified on appeal to the supreme court of appeals of this state in accordance
with the provisions of section one, article six of this chapter.

W. Va. Code, § 20A-5-4(g) '




Applicable Law

“If the commissioner finds by a preponderance of the evidence that the p

motor vehicle upon the public streets or highways, exhibited symptdms of intoxication, and had -
consuméd alcoholic beverages, this is sufficient proof under a preponderance of the evidence
standard to warrant the Msﬁaﬁve revocation of a driver’s license for driving while under the -
influence of alcohol.” A/brecht v. State, 314 S.E. 2d 859, 865 (W.Va. 1584).
Analysis
: Althoﬁgh evidence of Little’s intoxication was adduced, the évidence aoe not constitute a |
pfeponderance of the evidence. Rzﬁhef, the evidence o(f intoxication is minimal. Much of the
evidence felates to Little;s failure of the field sobriety tgéts.fHowever, Deputy Mitchell never
testiﬁed to his training in, or knowledge of, field sobriety tests. Furthermore, the A .
J uage’s finding, regarding which foot Little performed fhe oﬁe-lcg-stand test on, |is clearly wro-ng. .
Therefbre, the. results pf the field sqbriety tesf are -ina.dr.nis's.ible.. a
Without the results of the field sobriety tést,'the_énl_y evidence of Liles
erratic driving and the smell of élcohol. Under the preponderance of the evidence standard, this is
insufficient to “warrant the adfninjstraﬁve revocation of a driver_’sy license ford viﬁg v‘.lhile under
the influence of alcohol.” Id. |
Accordingly, this Court ORDERS the Comnﬁssioner’s decision REVERSED. This Court
FURTHER ORDERS that a certified copy of this FINAL ORDER be sent to the following

addresses: Carter Zerbe, P.O. Box 3667, Charleston, WV 25336; and Janet James, Office of the

~
3




" Charleston, WV 25305.

Attorney General, State Capitol Complex, Bldg. 1, Room W435, 1500 Kanawha Boulevard, East,

1T IS SO ORDERED.

ENTERED on the &1\ t dayw, 2_007.

/

e

JUDGE IRENE C. BERGER

- STATE OF WEST VIRGJN]A
* COLINTY.OF KANAWHA, 58 -

}; CATHY S. GATSON, CLERK OFC
AND IN SAID STATE, DC HEREBY

S ATRUE CE%PQ\Y&YFHQM THE RE

RCUlT COURT OF SAD COUNTY
CERTIFY THAT THE FOREGQ! + h

CORDS OF SAD COUAT. .~
SE OF SAID COURTTHIS &5




C ORPORAL ERIC L. WAGLE

Pétitioner‘ o

THE WEST VIRGINIA DEPARTMENT OF MOTOR .

_ VEHICLES and JOE E. MILLER AS COMMISSIONER -
OF THE WEST VIRGINIA DEPARTMENT OF MOTOR

"VEHICLES ) R o
Respd'ndents. | -

FNALORDER S 1:

This matter is before the Court upcm the Petmon of Corporal Eric L Eagle Of the Charleston

. | Pohce Department CozporaiEagle is appcalmgthc Iune 25 1999 Fmal Order of th,e Commxssmnet
R

of the Wcst ergmza Dcpartmcnt of Motor Vehm es (hcremafter D’VN) The DM‘/ Ordcr revers ed

]
‘a pnor order of revocaﬂon agamst respoadent Gavm Houge s pnvﬂege to: tfnve é motor vehlcle

The petmoner and the respondent Gavm Houge have submﬁted bmefs m support of their
: rcspectwe posmons The DMV havmg receiyv ed notice af the caurt s bmeﬁng schbdule didnot file

a brief in this matter On October 11, 2001 the court heard oral argument fro counsel for the
: | 5
petxuoner and counsel for the respondcnt Gavm Heuge IR | § o

Now based uponthe matters of reco1d arguments of counsel and for good cause shown the
. - ! . . .

Court does hereby make the following ﬁndmgs and conclusions: I
: |

-

[ FINDINGS OF FACT ;.

|

1. 0n the night of May 29" and tha early moming of May 30"‘ 1998, the Charleston Police

l

./ Department was conductmg a sobnew checkpomt in the 600 B]ock of Kanawha $ou1evard East near
‘ o aE
Court Street in Char ston West ergmla . ' /

|
1
|
|
f



2. Ser oeant Iohn Tabarettx, the Hwhway Safety Director for the Charleston Pohce
Department, was In charge of setting up and admmlstermg the sobnaty checkpomt
3. The spemﬁc site was selected because 1t was an area witha hlgnet rate of DUT arrests.
and thcre waa a problem W1th pedestnan craahes m the area. |
Pnor to May 29, 1998 Sergeant Tabaretn sent not1ﬁcatxon to the Kan wha County .
| Prosecutor and the: Charleston medm notlfymg them of the checkpomt operann and date of the -
| checkpomt | |
4, Prxor to Mayz9 1998, Sergeant Tabarctu mspected the areawhere thec-eckpomt was
to be set up to insure that the area ‘would be safe for both the officers and the tr vehng pubhc
- Dunng that mspectlon he 1dent1ﬁed an adequate amount of street hc,htmg m the vi Jmty |
5. The location on Kanawha Boulevard where the checkpomtwas estabhsh d isa fou:lane
road thh sufﬁc1ent sPace for pohce vemoles and support VGthleS |
6., Pr1orto begmnmgthe checkpomt operatmns onMay29 1998 Sergeant .abaretu 1ssued
a memorandum to eacb of the thmeen ofﬁcers assl gned to work the checkpomt The memorandum ‘
outhned the appropnate procedures for work at the cheokpomt.
| » 7. Friorto beginning-checkpoint o;derations onMaf_2_9, 1998, Sergeant Taperetti conducted
a roll oall of all ofﬁcers involved and advised each ofﬁoer of apptopriate p_ocedures for the’
| oheckpoint.- | R | |
8. T‘ne ofﬁoers vere instruotedto oontact each and every _Vehiole passing through the‘.t '
checkpoint. | | - |
o 9 : 'fhe officers were 2dvised to makci general inquiries of the driver for the purp'oSc‘ of

determining indications of intoXication.




/
/
|

|

10 The orﬁcera were advised th at zf no 1m§afment was detected and no othe*‘ vm}%nan

existed the mctorlst was to be re;eas&:d vezy qmckl
If dmver 1mpaxrmem was detected the dmfer was to be removed from tre vehig fe and

-
f
i
!

escerted toa dcszgnated testmg area for admzmstratmn of field sobnew tests andf’or a praammar;

Jvance of

breath testxf appropnate o -
120 Largc swns mdxcatmv an upcommg sobnety checkpomt were piaced ina

the en trance to the checkpomt were placcd on Kanawba Boulevard
' Motorists had thc epporinnitv_io r.turn' off Kana_wha Bgulevard prior to epitering the

§
| .

13,
checkpoint, . .
In addition to the avaﬁab’e street hghtmg, the checkpomt area was ilhy ﬂmmated by

14

marked police czmsers w1£h ﬂashmg blue hghts
The sm’; was marked W1th bamcades traffic cones, and signs d;r@ctmg dnvers
V - :
| o

!

15

through the chéckgomt.
16. ‘The officers were wearing reflective safety vests and had flashlights l‘
“ S o

17. At approximately 12 55 am, on 'Ma.y‘BO, 1993, Gavin Houge’s velfcle entered the

/

/

!
i

"+ checkpoint. ;
18, His vehmle was approachcd by Cpl. Eric. Eagle who zdentxﬁed hxmshlf a:nd requestcd

{
f
§

that Mr. Hougc pmducs his driver’s hvensc
19, 'Cpl. Eagle then asked Mr. Houge where he was comning from and what he did for a

i
!
J

-
£
;

“living. | ‘ o ,
200 -Cpl Eégle noted that Mr Houge had Siurfed speech and there Was a strong od
alcoholic beverage being emitted f;omtﬁec intérlor of’i‘he; vehicle. o , ‘f .
Mr Hoﬁge édzﬁitted to Cpl. Eaéle that he»had bg_eri drinking ;

21, M



. 12 'Cpl. Eagle the_n asked_Mr. Houge to eftit_ his've}tiele (o perforrn field so rie‘ty_ tests.
- 23 - Cpl. Eagle noticed that Mr. Heuge \_,ve_s ensteady and slow exiting the v hicle.
24. ‘Three field sobriety tests were adﬁairtistered to Mr'.'Heu'ge. They were 1 e walk and
: tum test the one leg stand and the honzontal gaze nystavmus test. _ | \
| 25. Mr Houge failed each of the ﬁe d sobnety tests. Mr Houge lost hIS balance while
: tut-mng and walkmg durmg the wa k and turn test He swayed whxle performxng one eg stand and
: had to put hlS foot down prior to complenon of the test Durmg the honzontal gaze n stagmus test,
, each eye showeti distinct nystagmus at maximum tiewatxon and bot_h eyes_ dld not . ‘llo_w the_h gbt
'smee_t.hl_‘,f-.' | | | -
26 F ol]owmg the field sobnety‘ tests, Cpl Eagle adnumstered a prehmln ry breath test.
| Mr Houge failed the prehmmary breath test and was placed under arrest for DUI
| 27, Mr Houge was then taken to the “B atmoblle” whlch was parked at th sceee He was
: prov1ded thh the West Virginia Irnphed Consent Statement w‘mch he sxgned |
28. Cpl Eagle observed Mr. Houve for twenty (20) minutes and then dmmxstered the :
tntokilyzer fest at I‘:23 a.m. | | |
29. THe i'ntox‘ilyers results indicated a bloed'elcohOI level of 138
_3 0 3 Cpl; E_aglle is an 'approv.ed' secotidary breath analysis operator. Th )iﬁto_xilyzer,used_
to test Mr. Houge péssed the eccuracy in'spec‘tic‘jn teet"mh n aecoreance: ith -§ ':-7-2 of the
' Department of Hea th Methods and Standards for chemical tcste for mtoxxcat]o , Legislative rule.'

16-1 seues 10. In accordance with Department of Health Regulatlons the into 11yzer used to test

M. Houge was subjected to s;mulator tests that demonstrated the dewce was operating W1thm

~ acceptable ranges.



|
i
|
f
I

o ; ;‘
' 3L Foilowina Cpl. Eagle’s arrest of Gavin Houae a Statemehz of the Arrestin g Officer

|
I

cert;fy ing that the officer had reasonable c:rounds tc believe that Mr. Heuce was dnvmn a motor
. o } :
/

vehlcle Whﬁe under the mﬂuenee of alcoho’ was tzansmxted to the DW

32 The DMV 1ssued an Order of Revocanen da;ed }une 5, 1998 Thai‘ Order rJvoked Mr.
. . /

o |
Houve 8 drwers lxcense for a permd of six months ’,‘ .
[

33 In accordance wath the DMV eppeal process, Mr Hou ge requested a ucensé revocatlon

1
i -

hearmg in accordarzce w1th the prows:ons of§ 17C SA-let, seq On May 5, 1999 énd May 27

C
]

1999 thc D\&V by hearmg exammer cenducted a heenee revocanon hearmg |
34. All of the matters set forth' above Were co:;‘ta'ir;ed in the DMV s reccrd é)f the license
re\;ocatmn procecdmg o B | R ; o
35 On }une 25,1999, the DMV issued it Fmal Order The Fmal Ordezrevjseé the Order ;i

of Revocatmn premously entered agamst the respondent’ pnvﬂege to drwe amotor vehicle.

35 The DMV Final Ordcr contams the fohowm g Fmémgs of Fact

any alternate checkpoints if the przmary site ‘became

unsafe or to congested with traffic.
3) the state did not establish that there were any

" sobriety checkpoint wamning signs placed on any side

streets leading into the checkpoint site.
- 4) the state did riot offer any testimony of plaeement

and utilization of safety equipment and md1v1dual asmgnnfxems

j

... 2) the state fail ed to offer any evzdence concemmg |
/

o

|

of the police officers involved.
5) the testimony offered by the state was unclear of ;

any alternate route selection from motorist who wished tq:
“avoid the sobriety checkpoint site. :

s ) the state failed to offer any testimony 1 Dlacement f
officers designated to pursue vehxcfes avoxd;n g the sobn

|

|

. | checkpoint. . o
37 The DMV Fmal Order mdzcated that Mr Houge schallenges tothe $obr1ety checkpoint

1

and secondary chemlcal test were sustained under tbe gaxdelmes of Carte 12 Clme

5

|
i
i
i
i
|
i
i
!
H




38. The sole Conclusion of Law was that “the state failed to present sufficient _evidence to
prove the respondent drove a rnotor veh’icle in the state while under the influence pf alcohol thus
Vtolatmg W. Va. Code § l7C SA-2Y

CO\ICLUSION S OF LAW

1 | In accordance w1th WestVrrgrma Admmlstratwe Procedures Act W. Va_. Code § 29A-5-

4(gl this Court shall “reverse vacate or modlfy the order or decrston of thea gencyl fthe substantxal B

nghts of the petmoner or petxtxoners haye been prejudlced because the admxm ratrve ﬁndmgs
mferences conclusrons decrslon or order are . . (3) made upon unlawful p_ ocedures, or (4) .
_ affected by other error of law; or (55 clearly wrong in view of the relta_ble, pr_obat1 e and substantxal
_ Aevidencc,:orl' the whole re‘co:rd;' or (6) arbitrary, capricious or characterized by abu e or’ 'diecretion or
clearlsr unwarranted exercise of discretl'on..”' - .'
An adrnlnistrative decision rnay be reversed as' ‘folearly Wrong or arbitra or caprlcious’.’ if
the admlmstratwe agency used amlsalaphcatron of the law enttrely farled to con 1der an unportant-
aspect of the problem offered explanatron that ran counter to the ev1dence bef re the (agency) or
' offered one that s 5o 1mplausrble that it could not be ascrlbed toa d1fference in-yiew or the product ‘_
- of (agency) expemse In re Queen 196 W. Va 442,473 S, E 2d 483 487 (1 96)
| 2. On appeal of an adrmntstratlve order questlons of law are rcv1ewe de novo Carte V.
Clzne 200 W. Va 162 488 S.E. 2d 437 440 (1997) | | |
3 When an 1ndmdual requests a hearmg followmg an Order of Revoca 1on frorn the DMV, _
. “the prmmpal questlon at the hearmg shall be whether the person did dnve a otor vehicle while

-under the influence of alcohol, controlled substances, or drugs, or dxd. dnve a motor vehicle while

[

having an alcohol concentration in the persons blood of ten hundredths of ond percent or more, by

weight, .. W. Va. Code § 17C-5A-2(d).



The evidentiary standard of proof .for. 'an_administratiﬁe revocation 15 proof by a
preponderance cfthc evidence, Syllabus PL2, Albrecht . State, 173 Va. 263, 3145.E. 24 859,
- os4) | | B |
4. “A pevrson. who Wishes to challenge ofﬁcial COIﬁpliahce v}i‘th'and adhercnce t. scbrictj B
5 : chcckpomt operatlonal gu1dcllncs shall glvc wnttcn notice of that 1ntcnc to thc Comm ssioner of
Motor Veh1cles pnor to the admlmstranve re;focau-on ﬁcarmo '. ” Sy Iabus Pt 2 Ca e V. Clzne '

o 194WVa 233 460 S. E 2d 48(1995) In the case at band Mr Houge nmely f'leda hallenge to

the sobrxety checkpomt and testimony was presented rcgardmg the operanon of the c ec’cpomt at .

issue,
3. “Sobriety-chcclcpointfoaciblocké are constitutional wﬁe’n .ccriduc.tedwithirlx P edcte;xn-iried
operatxonal guidelines Wthh mmxrmze the mtrusion on the individual and mxtlgéte |
; -vested n pohce ofﬁcers at the scene.” Syllabus Pt 1 Carte y. Cline, 194 W. Va. 460 S.E. 2d o
(1999 | |
B Accordingly, the ﬁrsi prcpg in vti}e anélysis st be whether mcréwqr; redetermined
:guidelirics that minifniz.cd int‘x‘dsio,n:orijthe,indiw;idﬁal_. In this i'n's_tax_icc,.'Sgt'. T baref_ti of the
' Charlesfon Police Decartmcnt'testjﬁed cxtcnsi\'zeiy rcgatdihc thc proceducccﬁscd atthe chcckpoiﬁt.
Thc check pomt was ccnducted ata prcdetermlncd sxgbt for a predeterrmned mouﬁt of time.
Advance notlce of thP ex1s tence of- the checkpomt was prov1ded to the county pr .s;ecutor and the
' Ilocal medta ngns advxsmg motorist of the upc'ommg checkpomt were claced n che road Thc_
| chcckpomt was hlghly V1s1b1 because of Hc sfrcct hghtmg, ﬂashmg blue pohce lights, and other

traffic devices that were used. These measures prov1ded ample advance nOhC to motonsts and

'rcduced or eliminated any unnecessary fear of being stopped by an unknown individual.



Prior to beginnino the checkpoint operations, the ofﬁeers assigned to the checkpoint were
adv1sed both in wntlro and verba,lly by Sat Ta‘oarettl that vehicles passmg throuoh the, checxpomt
were to be stopped only long enough to make some general mqmres and to ymuahy oo_serve the

.:,d.r.iver. forr indicattons of itnoainneht. Ifno impair:hent yxtas detected ahd no other violation was
observed, the ,vehiele and driyet Wete teteased imthediately. Any mtrusmn _utJon 1nd1v duttl ddvere
wa.s very btief ano lim.ited; ACCord-ir.lgly, there was arhpie evidence tohuppozta ﬁﬁdin that the ﬁrst ‘
.prong of the C'arte V. Clme anatysm was satisfied. | |

6.. The second prong of thc test set forth in Carte v. Clme is that there must ¢ gmdehnes
l.and procedures that nut1gate the discretion vested mn the police officers at the scene. Inthis instance,
the police ofﬁeers had no ttist:retion m the initiatsltop. Each t/ehi_cle entering'the.ch ekpoint tvas
st0pp‘cid. The only disetetion vestedih the ofﬂeér vths vt"hether ornotthe_ officer obse 'ed s}ntptoms
of imphi_r_m_eht wanahting additional testtng. However, that tj/pe of discretion is n diffetent ina .
'checkpoint etthation thart itis :with any other'trat'ﬁ‘c stop. Thu_s, the second ;tart oft e_ahaiysis was
sati-sﬁed, | | o |

7. 1tis clear ftom'the review of the ﬁndiﬁgs contained in the DMY Final A Jrder that it was

ttnd-er the ertoneous impression that sobriety Ac-heck'point mhst comply wit the operatmg :
| .procedures that were rev1ewed by the Court in Carte v. Cl ine. Howevcr the West Virginia Supreme
Court of Appcals d1d nothold that all checkpomts must be conduoted using the sp 1ﬁe procedures |
.set forth in that case. Those were merely the procedures that had been used by the West Vlrguua_
State Pohce and were-at tss’uc in that case. |

8. Rather, the elear statement ofthe Court was that s obﬁety checkpoints were constitutional

if conducted within predetermined guidelines that minimized intrusion on the individual and

mitigate the discretion vested in the police officers. To the extent that the Final Qrder of the DMV
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|
|

" holds otherwise, it is based upon an error of law

/

9. After reviewing the appropﬁazeness of fha sébrie‘”v checkpoint, the next inq'uiry is
N whether Mr Houge operatcd, the moto: vehicle whﬂe under &1», mﬂucnce of alcohoi T‘Where .

' ”there is ev1dence reﬂectmg that a dnver was operatmg a motor vehzcle upon a puohc street or

1
f

| hlghway, exhlblted symptoms of mtoxxcatmn and haé consumsd alcohohc bevemgeﬁ, thisis -

|

sufﬁment proof unde:r aprcpondermce of the evxdcncc standard to wa:ra.nt the aémxmstratwc

I

!

| revocahon of hls dm’cr § hcensa for dnvmg under the influence of alcohol ” Syllabhs Pt 2 '
o | V
!

. Apbrecht . Szafe 173 W.Va. 263,314 S.E.2d 859 (1984)
In the Aibrechr case a State Trooper mvesugatma a ‘trafﬁc accxdent found i%ibrecht inside

T a vehlcie that had left the roadwa} The Tmoper noticed that Albrecht had dIfﬁcuL*ty geﬁmg cm ,
of the van, staggered and was nnable to stand thhout assistance. The Trooper ncied that the -

interior of the van smelled of aIcohoi F urthcr Albrecht admitted he had consumed two or three ‘
12 ounce bottles of beer prior to the acczdent On the basm of those facts, the Weét ergmla

|

Supreme Court of Appcals afﬁnncd the admmzstratwe revocatz on of AIbrecht’ ?invers hcenee

In the instant matter, althcugh Cpl. Eaglc testzﬁed that Mr Houge had shﬁrred speech that

therc was a strong odor of an alcohohc heveragc bcmg emitted ﬁom thc mtcnorfof his veluclc :

I .

) that ‘he was unsteady and slow gcttmg out of his vei:ucle and that Mr. Houge vo’Iuntanly told him

!

he had consumed bef.r the officer falled to 1ay r.he pioper foundatmn for the adﬁusszon of the
resuks of the field sobnety tests in t}:us case. The officer faﬂed to show that th# field sobnety -

tests were administered pursuant to the officer’s trammg and requuemcnts or Ifézat ha p;opeﬂy

< l

msiructed Mr chgc on haw to perform c:ach test. In addmon, the Comnussxbncx found the :

i

{
o
|

 results of the secondary chemical test ;nadmjsszble in this case. Thcre_fore«, thj&s Camﬁ is



compelled to find that the State has feiled 10 present éufﬁcient eridence t0 prove Mr. Houge
| dror/e a motor '\_/ehtcle in ﬁr.is State while tmdertherm‘l‘dence of alcohoi thhs' vtolatin, WVa
| C._ode §17C:5A2. |
| Now therefore based upon the foregomg ﬁndmvs.and cohclusrons thrs Co hereb'y' '

: : ".ORDERS that the Final Order of the Comrmsswner of the West Vrrorma Dmsron f Motor
Vehlcles dated J une 25 1999 is REVERSED IN PART AND AFFIRMED IN PA T The
sobnety checkpoint in thlS case was constrtutronal and conducted thhm predeterm' ed

. opcratronal gmdehnes tvluch mxmrmzed the' rntrusron on the mdrvrdual and mitigate d the
A dlscretlon vested in the polrce officers at the scene. However the 'State farled to prove Mr.
Houge operated a motor vehrcle in t}us State whrle under the mﬂuence of alcohol in vrolatron of -
W.Va. Code § 17-C-5A-2._
Thc':objections and exceotions of all partie‘s"_eg:gri_ei'ed by thxs Opinion_and l .inal Order are
noted and preserved. ' | N ) | | |
| Itis FURTHER ORDERED that a cemﬁed copy of thrs Final Order be sent to all parties

and counsel of record, and-this case is dismissed and strrcl;en from the open docke of the Court.
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