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IN 1HE CIRcurr COU,R;I OF .JA~ON COUNIY, WEST VIRGlNfA 
• • • I • I ~"" I 
•• _ ••• J ._ ..... _ 

CENTURY ALUMINUM OF 
WEST VIRGINIA, INC, 
a Delaware Corporation, 

Petitioner, 

vs. 

   
  

 

JACKSON COUN1Y COMMISSION, 
etal., 

Respondents. 

CWU Action No. 10-M-2 
(Judge Thomas C. Evans, m) 

ORDER DENYING PETITION FOR APPEAL 

This matter Is an appeal from a decisJpn of the Jackson CoWlty Board of Equalization 

and Review Iegaroing a tax assessment against Century Aluminum of West Virginia, Inc. 

(hereinafter "Century Alwninum") relating to industrial personal property and real property. 

The Property Tax Division of the State Tax Department valued the industrial peI'SQnal 

property of Century Aluminum for ilie 2010 tax year. 

Century Aluminum objected to the valuations as determined by the Tax Department and . 

protested the valuations at a hearing of the Jackson County Commission sitting as a Board of 

Equalization and Review on February 13, 2010. 

The Board of Equalization and. Review affirmed the Tax Deparbnent's valuations and 

Cenb..lIY Aluminum appealed that decision to this court Both the Tax Department and Century 

Aluminum filed. written. brfefs in this matter and oral cugumen1s were heard on September 1. 

2010. 
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I. STANDARQ QP REVIEW 

The County Commission for Jackson County sitting as a Board of EquaJIzation and 

Review affinned the Tax Commissioners appraisals of industrial personal property and real 

property. The proper standard of review before this Court Is whether the decision of the 80am 

of EquaDzation and Review was supported by substantial evidence or was arbitraIy and 

caprk:ious. The Suprem~ Court of Appeals of West Vixginla has clearly enunciated the &tandazd 

of revlew in circuit court as follows: 

Upon receiving' an adverse detenn1nation before the county 
commission. a iaxpayer has a statutoxy tight to judicial review 
before the c1rcuilcourt. W. Va. Code§l1-3-25 (1967). Thesfatute 
provides little in the way of guidance as to the scope of judicial 
review, although it does expressly limit review to the record made 
befote the COlUlIy co.mmJssion. Given this llml1aHon, we have 
previously Indicated that review before the clrcult court Js confined 
to detennIning whether the' challenged properly valuation is 
supported by substantJal !Widencs, . • • . or otherwise in 
contravention of any regulation, statute, or constitUtional. 
provJsion, •••• As this Courfs previous cases suggest, and as we 
have recognJzed in oilier contexts Involving taxation, e.g., 
Frymier-Halloran u. Palge, 193 W.Va. 687, 695,.458 S.E.2d 
780. 788 (1995), judicial. review of a declsion of a boaxd of 
equalization and review regarding a challenged lax-assessment 
valuation is limited to roughly the same scope permitted underthe 
West Virginia Administrative Procedures Act, W. Va. Code ch. 
29A. In such circwnstances, a circuit court Is primarJly discharging 
an appellate function little different from that undertaken by thlf». . 
Court; consequently, our review of 8 clrcuft court's ruUna iIi 
proceedings under § 11-3-25 Is de novo • ••• 

In re TID: Commission Assessments Against American 
B'lumlnous PoWerPann8f'$, L.P." 250 W. Va. 250 at 254- '. 
255, 539 S.E.2d 757 at 761-762 r»V 2000) (some.lnteinaI '.' 
citations omitted). . . , 
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Furthermore, the standard of review under the W. Va. Administrative Procedures Act. is 

whether the State Tax Department has acted in an arbltrary and capricious manner. See 

Frymler-Halloran u. Paige, 193 W.Va 687,458 S.E.2d780 at Syllabus Point 3 (The same 

standard set out in the State Admfnfstratlue Procedures Act, W. Va, Code, §29A-l-1, et seq .. is 

the standard of review applicable to review of the Tax Commissioners decisions under W. Va. 

Code, § ll-lO-lO(e) (1986). Thus. the focal point for judicial revieW should be the 

administrative record already in existence, not some new record made Initially in the reviewing 

court) (WV 1995)i see also W, Va. Code §29A-54(g)(5J and 4(g)(6J. 

ne FINDINGS OF fACf 

The Court has reviewed the record from the Board of Equalization and Review hearing, 

reviewed the briefs filed by the Century Aluminum and the State Tax Department, and heard 

the oral argumen1s of all parties in a hearing on September 1, 2010. Centwy Aluminum has 

challenged the Tax Department's valuations of Machinery and Equipment Inventory, Furniture 

and Fixtures, and Computer Equipment Based upon this record, the Court makes the 

following findings of fact. 

1. Century Aluminum filed ifs ad valorem property tax return on or about· October 

26. 2009. for the 2010 tax year. See Tax Departmenfs Exhibit 1 at P~, 8 - 11. 

2. Cenhlry Aluminum provided the acqYisition cost and Owner'! Value for all 

machlnexy and equIpment, furniture and fixtures, computer equipment, and inventory ,?n the ad 

valorem tax return. See Tax Department's Exhibit 1 at P. 9. 
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3. Mr. Scott Nord, Shared Setvices Manager for Century Aluminum, signed the tax. 

return and affarmed that the returns reflected the "true and actual value" of all properly. See Tax 

Departmenfs Exhibit 1 at P. 11. 

4. AccordIng to the ad valorem tax retums filed by Century Aluminum, the Owner's 

Values are: 

Machinery and Equipment 
Furniture and FIXtures 
Computer Equipment 
Inventory 

See Tax Departmenfs Exhibit 1 at P. 9. 

$ 50,860,998 
286,681 
523,759 

18,281,665 

5. The Tax Department valued Century Aluminum's industrial personal property as 

follows: 

Machinery and Equipment 
Furniture and FIXtures 
Computer Equipment 
Inventory 

$ 34,971,956 
312,681 
533,540 

18,281,654 

See Tax Department's Exhibit 1 at P. 2 and P. 1 (which nSts the individual components 

included in "suppUes"). 

6. Century Aluminum appeared at the Jackson County Commission sitting as a 

Board of EquaUzation and Review on February 13, 2010, In ot:der to protest the valuation. 

ValuatioM of Machinery and Eouipment 

7. Ms. Cynthia Brown, Senior Appraiser, in the Property Tax Division, explained in 

her testimony how Century Aluminum's industrial personal property was valued. 
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8. Based upon a review of the Industrial Property Return prepared by the Property 

Tax Division. the Tax Department accepted as coneclthe acquisition costs provided by Centuty 

Aluminum for ali personal property. See 1ax Departmenfs Exhibit 1 at P. 2 & P. 9. 

9. According to Ms. Brown's testimony. the Properly Tax Division caladated the 

value of Centwy Alwninum's Machinezy and Equipment under the cost approach to value and. 

uSed Information from the Marshall and Swift valuation service as a guide. See Transcript at 

W.12 and 13i see also P.14t Una 11- 14. 

10. According to Ms. Brown. the Tax Department prepared two separate values for 

the Machinezy and Equipment. The Properly Tax Division prepared thljJ fUst valuation based 

solely upon ttending up the ac;:quisition cost then subtracting depreciation. See Transcript at P. 

11. 

11. OrIginally, the Tax Department valued the Machlnezy and Equipment at 

$69,943.902 under the cost approach to value. See Tax Department's ExhJbit 1 at P. 5. 

12. Ms. Brown stated that the Tax Department, subsequently, reduced the value of 

the Machinezy and Equipment by fifty (50%) percent. See Transcript at P. 10 and 11. 

13. The!ax Department's flDal appraised value of the Machinezy and Equipment for 

the 2010 tax. year Is $34,971,956. See Tax Deparlm~ta Exhlblt at PP. 1 and 2. 

14. Mr. Jeff Amburgey, Director of the Property Tax DivIsiont also testified 

concerning the valuation process. 
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15. Mr. Amburgey explained the concept of economic obsolescence and why the 

Property Tax Division allowed a· fifty percent reduction in value of the Machinety and 

Equipment. 

Mudrlnich: Q. And we noticed' your name on page 2 of the 
Exhibit - - State's Exhibit 1. Can you explaJn if 
economic obsolescence was given to this facility? 
Correct that Could you explain what economic 
obsolesc2nce is briefly? 

Amburgey: A. Yes, it's obsolescence, 8 reduction in value of a 
facility due to circums1ances outside of the fadlity; 
for example, if the economy is poor and they can't 
seU their products and things of that nature, and in 
this instance the facility is shut down. 

Mudrinlch: Q. So how did you derive that 50 percent off 
economic obsolescent on the M & E? 

Amburgey: A. Thars been basically an administrative 
maximum, mass appraisal and you've got that, I 
mean you know, we've got 10. 12, 14 different 
appraisals - • appraisem state-wide. There have to 
be constraints maxlrr!ums and minimums and 
thlngs of that nature that the appraisers need to 
operate under and ever since I've been wJth the 
Tax Departrnen~ 50 percent would be the 
maximum that we would give to any faciUtywhen it 
was no (onger In operation. 

In general, I ~lnk that p'robably began because you 
do an income approech based on the income that 
the faCl1lty is producing and in this case, it would 
have been zero because there's no production at 
all. 50 you've got an income value that is zero and 
a cost value that Is something. If you average 
them, that 50 percent of the cost and so J quite 
imagine that's where that came about. We also 
have similar procedures state-wide with utiUty: 
valuation. 
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Transcript at P. 18, Una 7 - P. 19. Line 11. 

16. Mr. Amburgey testified that the value of the Machinery and Equipment was 

1rended up from acquisHlon cost, depreciated, and then Ieduced by fifty percent to account for 

economic obsolescence. See Transcript at P. 19, Unes 17 • 23, 

17. On croas-examlnation Mr. Amburgey testified that in valuing the industrial 

personal properly, the Properly Tax Division began with the historical cost for the assets, 

trended the historical costs up according to the Marshall Swift Valuation Service to detenn1ne 

current cost or replacement cost new, then depreciated the assam accon::Ung to the -percent 

good" iables found in Marshall Swift See Transcript at P. 165. 

18. On cross-examination, Mr. Amburgey stated that the Tax Department 

subsequently reduced the depreciated value of the Machinery and Equlpmentforobsolescence 

by 50% since the Centwy Aluminum plant Is not currently operating. See Transcript at P. 166, 

Unes9'; 14 

19. . Furthermore, Mr. Anlburgey stated that the Tax. Department would review any 

additional information provided by Century Aluminum on the issue of obsolescence; however, 

he had heard nothing atthe Board ofEqualizatioA and Review hearing which would necessitate 

a further reduction in value for the Machinery and Equipment based on obsolescence. See 

Transc::ript at P. 166, Una 12 - 23. 

20. Century Aluminum calculated a value for the Rawnswood plant under both the 

cost approach to value and under the Income approach' to value. 

7 .. 
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21. Mr. Joseph KetteU of International Appraisal Company perlonned an income 

approach to value for the Century Aluminum plant. Transcript at P. 98. 

22. Mr. KetteU's income approach to value was calculated under a discounted cash 

flow analysis based on thirteen separate projections including the Ravenswood plant's 

production forecast for the yeatS 2010 through 2022, the projected price of aluminum on world 

markets for the yeaIS 2010 through 2022, ten components of the costs of goods sold over the 

next 12 years, and the projected general and adminLWatlve expenses for the years 2010 

through 2022. See Appraisal Report at PP. 58 and 59. . 

23. Mr. Kettell assumed that the Centwy Aluminum plant would re-open in year four 

or during the 2013 calendar year; however, he made no guarantees. If the price of aluminum 

Uskyrockets,· the plant may re-open next year. If the price of aluminum stays low, the plant may 

never re-open. Transcrlpt at P. 101 and 115. 

24. Mr. Kettell's Income valuation was based on the projected national sales price of 

aluminum and cost of goods sold projected over the next 15 yeatS and some historical costs of 

the plant such as labor and other small expenses. The valuation was not based on the historlcal 

income of the Ravenswood plant over the past several years. See Transcript at P. 119, Unes 

19-24. 

25. Mr. Kettell valued the CentuIy Aluminum plant at $14,100,000 under the income 

approach to value based on a discounted cash flow analysis. See Transcript at P. 116 and 

Appraisal Report at PP. 58 and 59. 
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26. Mr. Alexander Hazen also from the International Appralsai Company valued the 

Ravenswood plant under the cost approach to value. See Transcript at P. 127. 

27. Mr. Hazen considered the income approach to value to be the • •• .key method of 

appraising ..• " the Ravemwood plant. See Transcript at PP. 95-96. 

28. Mr. Hazen began by calculating the cost to build a modem plant with a capacity 

equlvalent 10 the current capacity of the Ravenswood plant See Transcript at P. 128. The 

replacement cost would be $159,000.000. See Appraisal Report at P. 85, Table 12.1. 

29. Mr. Hazen 1hen reduced the replacement cost new by 63% to acwunt for the 

physical detBrloratlon of the existing plant See Transcript at P. 131. The value of the plant 

after deducting for physical deterioration would be $ 281,163,000. See App~ Report at P. 

85, Table 12.1. 

30. Subsequently, Mr. Hazen recalculated the discounted cash flaws from Mr. Kettell's 

income approach to value by substituting different factors such as the reduced amount of labor 

required in newer plants, the lower labor costs in areas where newer plants are being 

constructed, better production efficIencies In newer plants. and the lower power costs In areas 

where newer plants are being constructed. See Transcript at P. 143, Une 16-P. 144. Line 13j 

see also Transcript at PP. 142-144. Under the revised discounted cash flow analySis. the 

Ravenswood pJant would be valued at $ 278,712,000. 

31. Mr. Hazen subtracted the fair marltet value oftha Raven~.a4 p~. as ~lated 
. • t'.~ 

: 0°: • • -•• :; 
under the income approach to value performed by Mr. Kettell ($14,lOPJlOO) froJil th~jevlsed • .. .... . .0 :_, 

'. ~ .. ~ " . r~ \ 
income approach outlined above ($ 278,712,000 - $14,lOO.OOO·=:l:~~r6~,OOflPand 

.. °.:-•• °:.-' °0 : 

...... 0'::' __ 
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concluded that the combined functional and economic obsolescence was $ 264,612,000. See 

Transcript at P. 143, Line 16 • P. 144, Line 13; see also Appralsai Report at PP. 79- 85. 

32. Mr. Hazen concluded that the combined functional and economic obsolescence 

would be $ 264,000,000. SeeTranscrlptat P.144, Unes 6-13. 

33. Mr. Hazen calculated that fwlctional obsolescence would be $ 149,900,000 and 

economic obsolescence would be $114,700,000. Appraisal ReportatPP. 79- SO. 

34. After calc:uIaUng the cost to consbud a new plant wHh equivalent capacIty, 

reducing the value for physical deterioratlon, functIonal obsolescence and economic 

obsolescence, Mr. Hazen calculated that the value of the Ravenswood plant under the cosl 

approach to value would be $16,563,000 excluding the land value and the poHution control 

equipment See Appraisal Report at P. 85, Table 12.1. 

35. F!nally, Mr. Hazen calculated a weighted average of the valuations under the 

income approach to value and the cost approach to conclude that the plant should be valued at 

$ 16,000,000. See Transcript at P. 85, Une 21 - P .86, Line 4. 

36. Mr. Hazen testified that obsolescence can be calculated several different ways. 

When we're doing a, plant like 'this, there IS several ways you can 
go with an obsolescence analysis. Many appraisers just take an 
atbitrary percentage and say weB, irs this percentage or that 
percentage but you're really better off hying to work out a number 
mathematically that can be done. This Is what an lrnTestorwould 
look at. They wouldn't look at, you know, I'm just going to knock 
off 6 percent or 20 percent or 80 percent. They're going to say 
here's my input; here's my cash flow; here's what I can afford to 
pay for the facility and get the retum on investment that I need to 
have. 

Transcript at P. 144, Unes 14 - 24. 
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37. Both Mr. Hazen and Mr.l<ettell excluded the value of the inventories from their 

calculations. See Transcript at P. 85, Une 21. 

Valuations of Inyentoty 

38. Century Aluminum also challenged the value of the inventories {or ad valorem tax 

purposes. 

39. Counsel for Century Aluminum represented to the Board of Equalization and 

Revlew that Century Aluminum did not show any impainnent ofvalue on the tax return and did 

not ask the Property Tax Division to reduce the value of the inventories when the returns were 

filed. However, Century Alumlnum believas the values ~hould be reduced. See Transcript at P. 

71, Lines 13 - 22 .. 

40. At the Board of Equalization and Review hearing, Mr. Morgan of Century 

AJumlnum testified extensively regardlng the state of the Jnventories and whether they would 

. actuaRy be usable wfien the plant resumes production. See Transcript at PP. 67 -68 •. 

41. Mr. Amburgey testified. that the Property Tax DMsion valued the inventories at 

the Owner's Value listed on the tax mums. See Transcript at P. 171, Unes 6 - P. 172. Une 3. 

42. Mr. Amburgey testified. thatthe Properly Tax Division operated under 'the belief 

that the inventory values on the ad uaJorem tax return had already been reduced to account for 

obsolescence. See Transaipt at P. 171, Unes 6 • P. 172, Line 3. 

43. Mr~ Cooksey, from Intax, testified for Century Aluminu~ that ~e met \lf1ith Mr. 

Amburgey a few weeks prior to the Board of Equalization and Re~ie~. h~g •. Mr.;.~oksey ... ... 
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slated that he Infonned Mr. Amburgey that only one of the inventories had been reported at a 

reduced value on the properly tax return; the three large inventories had not been written down 

on the returns. TranscrlptatP.173, Unes 1.11. 

44. Both Mr. Cooksey and Mr. Amburgey speculated whether they had 

communicated clearly at the pr~lous meeting. See Transcript at P. 173, Unes 12 - 24. 

45. The values at Issue regardlng the four elements of Inventorie9 are: 

Tax Decartment Centwy Alum[num 

Raw Materials $ 282,391 $ 282,391 

Goods in Process 5,716,828 2,291,705 

. Parts-Owner's Use 6,412,360 2,570,523 

Supplies-Owners Use 5,870,075 2,353.137 

$ 18, 281,654 $7,497,756 

See Tax Deparbnent's Exhibit 1 at P. 1 and Century's Exhlblt No.7; totals are supplied. 

46. The Taxpayer argues that the Tax Deparbnent's valuation for the inventories 

. should be reduced by 59% : 

$ 7,497.756 
$ 18,281,654 = 41% 

47. Centuty Aluminum argued that the value of the Inventoty to be reduced to 

$7,497,756. See Centwy Aluminum's Reply Brief at P. 35. 

Valuations of Furniture & Fixtur~ ,md Computer Equipment. 
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48. Century Aluminum also challenged the valuation of the Furniture and F'lxtures 

and Computer Equipment calculated by the Tax Department See Centuxy Alumlnum's Initial 

Brlef at P. 11. 

49. The Tax Department valued the Furniture and FJX1uTes at $ 312,687 and the 

Computer Equipment at $ 533.540. See Tax Oepartmenfs Exhibit 1 at P. 2 and P. 1 

50. The Tax Department valued the Furniture andFlldures and Computer Equipment 

at ihe Owner's Value Usted on the ad valorem property tax faled by Century Aluminum. See 

Tax Deparlment's Exhibit 1 at P. 9. 

51. Mr. Amburgey testified that the Tax Department does not allow economic or 
\ 

funcH.onal obsolescence for F:urniture and FIXtures and Computer Equipment. See Transcript at 

P? 19, Une 22- P. 20, Une 3. 

III. CONCLUSIONS OF !rAW 

The Tax Commissioner has the d1,lty to see that the laws concerning the assessment and 

coUection of an taxes are faithfully enforced. One primaty focus of the Tax Commissioner·is to 

ensure that county personal property taxes and real property taxes are accurately assessed and 

collected. Pursuant to W. Va. Code §l1-3-1 et seq, all property must be assessed annually at 

its true and actual value. 

By statute, the true and actual value Is defined as the value which a willIng buyer would 
" . 

pay a willing seller in an arm's length transaction. See W.Va. Code §l1-3-1. The goal is to 

estabUsh a market value. 
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The West ViJginia Supreme Court of Appeals has stated that the Tax Commissioner has 

the discretion to choose the most appropriate methodology to calculate the 1rue and actual 

value of industrlal personal property. Se8 American Bituminous, supra, at Syllabus Pt. 5 

{TItle 110, Series lP of the West VIrginia Code of State Rules confem upon the State Tax 

Commissioner discretion in choosing and applying the most accurate method of appraising 

commercial and industrial properties. The exercise of such dlsaetion win not be disturbed upon 

judicial review absent a showing of abuse of discretion.} In addition, the valuation of the 

assessing officer Is presumed to be correct under State law. See Stone Brooke Umlted 

Partnership, 11. Sfsfnn'. 224 W.Va. 691, 688S.E. 2d 300 rNV 2009) at SyUabus Pt. 5 (MAs a 

general rule, there is a presumption that valuations for taxation purposes fIXed by an assessor 

are correct ... The burden Is on the taxpayer challenging the assessmentto demonstIate by clear 

and convincing evIdence that the tax assessment Is erroneous.' Syllabus point 2, in part. 

Western Pocahontas Properties, Ltd. II. County CommissIon o!Wef2B1 County, 189 

W. Va. 322, 431 S.E.2d 661 (1993).) The Taxpayer is requlred to prove by clear and 

convincing evidence that the Tax Department's valuation Is wrong. See Stone Brooke at 

Syllabus Pt. 6. 

As noted in Amerfcan Bituminous. supra, a decision of the County Commission 

sitting as a board of equalization and review Is reviewed by the circuit courts on the same basis 

as a review under the W. Va. Administrative Procedures Act set forth in f)N Code § 29A·54. 

In the review of a use tax case under W. Va. Code §29A-54, the Supreme Court has outlined 
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·Once a fuU recordts developed, both the ciIcuit court and this ' 
Court will review the findings and conclusions of the, Tax., ' ;~\i~:i 
Commissioner under a clearly erroneous and abuse of discretion " ,~,~ ,d{! ':' 
standard unlesg the Incorrect legal standard was applied.» Syl. pt· : : ,~r ::'j : 
5, kL As we further explained in syllabus point three of In re 
Quem 196 W.Va. 442. 473 S.E.2d 483 119961. -rtJhe 'clearly 
wrong' and the 'arbitrary and capricious' standards of review are 
deferential ones which presume an agency's actions are valId as 
long as the decision is supported bV substantial evidence or by a 
rational basis.· 
CB & T Operotfons Company, Inc., v. T<ilc Commfssloner of the 
State of West Virginia, 211 W. Va. 198 at 202, 564 S.E.2d 408 at 
412 (WV 2001) referenclng Frymler-Halloran, supra. 

The Supreme Court further stated in In re Queen, at Syllabus Point 4, that ·'[sJubstantial 

evidence' requires more than a mere scintilla. It is such relevant evidence that a reasonable 

mind might accept as adequate to support a conclusion. If an administrative agency's factual 

rmding is supported by substantial evidence, it is conclusive.· 

The West Virginia legislature has approved legislative regula1ions which the Tax 

Commissioner must follow in oIder to determine the true and actual value of Industrial real and 

peISOnai property. See 11 a C.S.R. § lP·l, et seq. The legislative regulations specifica1ty list 

three separate approaches to be used in detennlnlng the faIr value or the market value of 

industrial personal property: cost method, Income method. and market method. See 110 

C.S.R. § IP- 2.5.3.1. As a general rule, the legislative regulations state thatthe cost approach 

- will be used most frequently in valuing industrial personal property such as machlnery and 

15 
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equipment. See 110 C.S.R. §lP-2.S.3.Z. The legislative regulatiolli specifically defme the cost 

approach to value: as : 

2.2.1.1. Cost approach. - To determine fair market value" .. : ;. i P ti: l'~ 
under this approach, replacement cost of 'the improvements is . 
reduced by the amount of accrued depreciatIon and added to 
an estimated land value. In applying the cost approach, the '" 
Tax Commiss1oner will consider three (3) types of depreciation:. 
physical deterioration, funct10nal obsolescence, and economic 
obsolescence. 

110 C.S.R. §lp·2.Z.l.1. 

AccordIng to the leglslatJve regulations, the Tax Department must consider three forrm of 

depreciation In detennining the value of industrial PeJSOnal property under the cost approach to 

value - physical deterioration, functional obsolescence,. and economic obsolescence. 

As noted, the W. Va. Supreme Court of Appeals recently addressed the valuation of 

industrial peISOnal properly for ad ua/oTem tax purposes. The Tax Department has the 

discretion to selectthe most appropriate method to determine the value of industrial personal 

property for ad valorem tax purposes and the exerc1se of that discretion will not be disturbed as 

long as the Tax Department did not abuse its discretion. See American Bituminous, supra. 

The legislative regulations for use In valuing commercial and industrial machinery express a 

clear preference for using the cost approach to value for industrial ~qulpment See 110 C.s.R. 

§lP-2.5.3.2. Both Ms. Brown and Mr. Amburgey testified at the Board of Equalization and 

Review healing, that the Tax Oepartment valued the industrial personal property based upon 

the cost approach to value. See rmding of Fact No.9 
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Based upon the testimony of Mr. Amburgey, the Tax Department began with the 

acquisition costs {or 'the Machinery and Equipm8nt as listed on the Centuzy Aluminum's ad 

valorem tax. rerum. See. Finding of Fact No. 16. Aa:oldlng toMs. Brown's testimony. the Tax 

Department 1rended up the acquisItion c.osts to determine the replacement cost new of the . . 

Mach1nery and Equipment. then depreciated. the value to account for physical deterioration. 

See Finding of Fact Nos. 8 &. 9. 

Centwy Aluminum has not challenged 'the Tax Commissioner's use of the Marshall and 

Swift trend' and depIeciation 'lables by the Tax Department under the cost approach to value. 

For example, Centuty Aluminum has not argued that the Tax Department employed the trend 

and depreciation tables for retail stores as opposed to "the trend and depreciation tables for the 

aluminum lndustty. 

Rather, Centuty Aluminum argues that the Tax Department has failed to adequately 

account for functional and economic obsolescence. Century Aluminum argued that the Tax 

Department's reduction in value bV 50 percent for the industrial Machinery and EquipmentwaS 

artificial and that the Tax Department failed to account for the obsolescence of the Ravenswood 

pJant See Century'$lnitial Brief at PP. 22 &: 23. 

Mr. AmbutgeV explained the Tax Department's rationale of reducing the value of th~ 

Taxpayer's Machineay.and. Equipment bv 50 percent to account for obsolescence. See Finding 
I 

of Fact No. 15. As Mr. Amburgey explained, the value of the Ravensw.ood piant as ~uJated 
" I 

under the income approach to value wnt be zero since the plant ~ not qi;¥natii)g on the 
" • I 

", -
, .., 

assessment date and has remained idled to the present time. The valp.~ \If the ~achinety and : . . : -.: . . 

11 
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Equlpment as originally calculated under the cost approach to value was $ 69,943,902 without 

any consideration of obsolescence. See Finding of Fact No. 11. The arithmetic average of $ 

69,943,902 and zero equaJs fifty percent of the value as calculated under the cost approach to 

value or $34,971,956. 

Furthennore, Mr. Amburgey's approach was rather similar to the approach employed by 

Century Aluminum's expert appralser, Mr. Hazen. It is clear that Mr. Hazen viewed the 

difference between the value of the plant as calculated under the discounted cash flow method 

(Income approach) and the replacement cost to construct a plant with equivalent capacity (cost 

approach) as co~bined economic and functional obsolescence. See Finding of Fact No. 31. 

At the end of the day. Mr. Hazen employed a weighted average of the discounted cash flow 

method (income approach) and the replacement cost to construct a plant with equivalent 

capacity (tost apPToach) to value the Ravenswood plant at $ 16,000,000. See Finding of Fact 

No. 35. Neither expert witness for Century Aluminum sa1isfactorily explained how the final 

plant value was a1located to Machinery and EqUipment Century Alwninum simply allocated 

the value of $16,000,000 into $13,875,100 for Mac;hinery and Equipment and the remainder 

to the real property for the sake of simplicity. See Transcript at P. 182, Lines 15-19. 

Century AlumInum has assumed through projections that the Ravenswood plant will not 

re-open until the 2013 calendar year. See F'mdIng No. 23. If the plant were to re-open in 

2011 or 2012, then Century's Value of $ 16,000,000 would· concededly ,be Significantly 
1 

undersiated. 
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WhUe Mr. Hazen expressed a clear preference for calaJIatlng obsolescence base~ upon 

an analysis of cash flowl he also slated that obsolescence can be calculated many different ways. 

In fact. Mr. Hazen admitted that many appraisers will apply obsolescence 8i an atbitraty 

percenmge reduction in value. See AndJng of Fad No. 36. However, the Tax Departmenfs 

reduction was not arbitrary and represented the arithmetic average of the two dlffer~nt 

approaches to ·value. 

Furthennore, the Tax Department valued the Machinery and Equipment below the 

OWner's Value listed by CentuIy Aluminum on the ad 1JCJ1orem properly tax retum when the 

return was filed. See finding of Fact Nos. 4 & 5. 

Century Aluminum also challenged the value of the Inventory as determined by the 

Properly Tax Division. The TaX Deparbnent valued the Inventory at the "Owner's Value- listed 

on the ad valorem property tax return flied by Century Aluminum. The Taxpayer has not 

argued that the Tax Deparbnent changed the values reported on the ad valorem tax retum; at 

best, the Taxpayer has argued that it failed to note on the retum that the inventories should be 

reduced In value since the aiumlnwn was solidified In the processing pots. Neverthelessl the 
. . 

Tax Department DCCepte.d the Owner's Value as correct and used that Owners Value in valuing . . ", 
Centt.uy Alumlnumls industrial personal property. .' . .. . 

~'." ':~J. 
,\..' .' I ( . 

Century Aluminum also challenged the valuation of ~e Ft;t~~te. and F'JXiu(eI; and 
. .~: :~:~-4&; ~ *.: 

Computer Equipment calculated by the Tax Deparlment. See Cenf:ut'9Akfininum~ tnitial Brief 

at P. 11. The Tax Department valued the Furniture and FIXtures at $ 312,687 and the 

Computer Equipment at $ 5331540. See Tax Depariment's Exhibit 1 at P. 2 and P. 1. The 

19 

l:IOSS3SSV NOS>lO\'l' 



Tax Department valued the Furniture and Fixtures and Computer Equipment at the Owner's 

Value lisled on the ad ualorem property tax flied by Century Alwninwn. See Tax Department's 

Exhibit 1 atP. 9. Mr. Amburgey testified that the Tax Department does notaIlow economic or 

funcHonal obsolescence for Fumltl1re and FIXtures and Computer Equipment See Tmnscript at 

PP. 19, Line 22- P. 20t Une 3. 

The combined total value for Furniture and Fixtures and the Computer Equipment· 

would be $ 846,227. The 8SSeSSed value would be 60% of the total value or $ 507,736. 

. Centuty Aluminum assumed a tax rate of 0.024868 In preparing its appeal to the Board of 

EqualIzation and Review. See Century Aluminum's Exhibit No.7. Based upon Century 

Aluminum's assumed tax rate, the total tax liabUity for Fumitura andFbdums and the Computer 

Equlpmentwould be $ 12.626 based upon a value of $ 846,227. 

Functional obsoJescence is not really WBtranted for office furniture and fIXtures. More 

than half of the Furniture and Fixtures was purchased by Centwy Aluminum in 2008 and has 

been depreciated by 16 % for the 2010 tax year. The Fumlture andFlXtures purchased in 2001 

have been depreciated down to 24 percent good and those purchased in 1999 and prior have 

been depreciated down to only 20 percent good. See Tax Depamnenrs Bchibit 1 at P. 5. A 

desk chair or a file cabinet still works well even though 1he desk ch~ might be 11 yealS oId. If a 
'. 

desk chair or filing cabinet is broken and does not work, then the taxpayer noItIially bu~~a new 
. . .. .o. . . 

chair and throws away the broken chair. Furthermore. no deductiqn. for obsol~~ is . . \ .. 
.... ~ .. .. .. • ... 1 • .:..:,; 

warranted for the computer equipment the TaK Department has airi!ad,.depreclatect the . ..... .' 

computer equipment down to 18 percent good for alI computers purchased in 2004 and earlier. 
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IV. CONCLUSIONS OF LAW 

1. The Tax Commissioner is required to see that county pmonaJ. property 1axes and 

real property taxes are :accurately assessed and collected; and that all properw Is valued at the 

true and actual value. See W. Va. Code §ll-\j·l, et seq. 

2. The West Vitgtnla Legislature has approved legislative regulatIons whIch the Tax 

Commissioner must follow in order to determine the true and actual value ofindustiial real and 

per.;onai properly. See 110 C.S.R. § lP-1, et seq. 

3. The legislative regulations specifically lIst three separate approaches to be used In 

determining the fair value or the markBt value of indusmal personal property: cost method, 

income method, and market method. See 110 e.S.H. §lP- 2.5.3.1. As a general rule, the 

legislative resulations state that the cost approach wul be used most frequen1ly In valuing 

lndus1rlal personal properly such as machinery and equipment See 110 C.S.R. §lP-2.5.3.2. 

4. The l~islative regulations specmcaUy define the cost approach to value as : 

2.2.1.1. Cost approach. - To determine fair market value under 
this approach, replacement cost of the fmprovemenis Is reduced \. 
by the amount of accrued depreciation and added to an estimated ~ 
land value. In applying the cost approach, the Tax CommisSioner :'.' 
wiH oonslder three (3) types of depreciation: physical deteriotatJ,On, ::. 
functional obsolescence. and economic obsolescence. . . 

..J 
:: •• ~:. ~t ."... 

, , ~~: 

110 e.s.R. § 1P~2.2.1.1. 
.. .. ' 

. . 

5. According to theJegislative regU1a1ions, the Tax Department must comider three 

forms of depreciation in determining the value of industrial personal property under the cost 
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approach to value - physlcaJ deterioration. functional obsolescence, and economic 

obsolescence. 

6. The west Virginia Supreme Court has stated that the Tax Commlssioner has the 

discretion to choose the most appropriate methodology to calculate the 1ru.B and actual value of 

industrial personal property. See American Bituminous, supra, at Syllabus Pt. 5 (idle 110, 

Series IP of the West Virginia Code of State Rules confers upon the Siam Tax CommIssJoner 

discretion in choosing and applying the most accurate method of appraising conunerclal and 

industrial properties. The exercise of such discretion wiH not be disturbed upon judiclal review 

absent a showing of abUSB of discrefion.) 

7. The testimony of)is. Brown and Mr. Amburgey demonstrates that the Tax 

Department a~unted for physical. deterioration, functional obsolescence. and economic 

obsolescence, in valuing Century Aluminwn's industrial personal property. 

8. On cross-.e:xamination Mr. Amburgey testified that In valulng the indus1rlal 

personal properly, the Properly Tax Division 'began with the historical cost for the assets. 

trended the hlsto~ costs up according to the Marshall Swift Valuation ServIce to determine 

current cost or replacement cost new, then depreciated the.assets according to the -percent 

good- tables found In Marshall S~ft. See Fh\4ing No. 17. 

9. Mr. Ambwgey tesHfled 'that the value of the Machinery and ~ulpment was 

trended up from acquisition cost, depteciated. and then reduced by fifty i?ercent!f:! a~pt for 

economic obsolescence. See Anding No. 16. 
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10. Mr. Amburgey testified thatreductlon in value of fifty percent for obsolescence for 

the Machinery and Equipment represented the arithmetic average of the value under the 

income approach to value and the cost approach to value. See Finding No. 15. 

11. The Tax Oepm1menfs decision to reduce the value of the Machinery and 

Equipment by fifty percent to account for obsolescence was neither arbitrary nor capricious. 

The reduction in value Is supported by substantial evidence in the recani. See In re Queen 

and CB &7 Operations. suprll. 

12. Based upon the record in ibis case, the Tax Department valued Century 

Aluminum's industrial personal property under 1he lIeost" approach to value. 

13. The Tax Department's final appraised value of the Machinery and Equipment for 

the 2010 tax year Is $34.971.956 after accounting for physical deterlora1ion, functional 

obsoJescence, and economic obsolescence. See Fmdlng No. 13. 

According to the ad valorem tax returns filed by Century Aluminum. the Taxpayer Usted 

the -Owners Value- as $ 50,860,998 'for the Machinery and Equipment. See Finding No.4. 

14. The Tax Department valued the Taxpayer's Machinery and Equipment below 1he 

aOwner's Valuea listed on the ad valorem properly tax return. 

15. The Tax Department ~ued the Taxpayer's Inventory at the ·Owner's Value-

listed on the ad ualorem property tax. return. See Finding No.4 and 45.:· , . 
... , 

16. The Tax Department valued thQ Taxpayer's Furniture and F~ and the __ I • 

a .. - , -J 
.. ' '. I 

Computer Equipment at the aOwnets Valuelllisted on the ad valo~properly iak,:~. See 

Finding No.4 and 49.' :. ",: '- : .~:: ::: 
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17. The Tax Deparbnent has allowed physical defmtoratlon for the Furniture and 

Axlures and the Computer Equipment as shown on Tax Departments Exhibit L Much of the . 
Furniture and fIxb.u:es and the Computer Equipment was pwchased within the prior three 

yeats. See, supra. 

18. The values calculated by the Tax Department for CentLny Aluminum's industrial 

pemonal property are supported by substantial evidence in the teCOro. Be. In re Queen, 

s"pra, and Stone Brooke, supra, at Syllabus Point 2. 

19. Centuty Aluminum beatS the burden of demonstrating by clear and convincing 

evideru::e that the Tax Department's valuations are wrong. Century AJumInumhas falJed to 

carry this burden of proof. 

ORDEII 

Based on the foregoing findings of Fact, Analysis and Conclusions of Law, it is therefore 

ORDERED that1he true and actual values calculated by the Tax Department for the industrial 

personal property are affirmed; the values for the 2010 tax year are Machinery and Equipment 

$34,971,956; Inventory $ 18,2Bl,654; Furniture and Fixhlres $ 312,681: and Computer 

Equipment $ 533.540. 

Accordingly, the dec~on of the Jackson County Commission sit8ng as a Board of 

Equalization and Review is a£fhmed, and the Petition is denied and overruled. 

The objections of aU parties are noted and pr~ed for full recom. 

. , 
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The Clerk of the Circuit Court Is directed to send at1Bsted or certified copies of this Order 

to counsel of teCClro, and to the Assessor, Sheriff and County Commission of Jackson County, 

West V'ugInia. 

All of which is OBDERED, accordingly. 

ENTER: November 17, 2010 

........... ~_.PAGE 

,Thomas C. Evans. ill. ChIef Judge 
Circuit Court of Jackson County 
Fifth Judicial C&cuit 
State of West: Virginia 
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