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IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA. 

STATE OF WEST VIRGINIA, 

VS. INDICTMENT NO. lO-F-307';:WS 

REESE T. RILEY. 

ORDER 
This.matter came on this day for disposition; there being present in Court is Kelli 

Harshbarger, Assistant Prosecuting Attorney for the State of West Virginia, and the defendant, in 

person and counsel for defendant, {Henry L; liawey •. 

" The Court inquired of the defendant if anything for himself he had or knew to say why the 

Court should not now proceed to pronounce judgement against him and nothing being offered or 

alleged in delay of judgement, it is ORDERED that the said Reese T. Riley; be and is hereby 

adjudged guilty of the lesser included offense of "Delivery of a Schedulellr Controlled Non-NarCotic 

Controlled Substance'~ as the State in Counts 1, 2 and 3 of its Indictment herein hath alleged and by , . . . , 

his plea he hath admitted, that the defendant be taken from the bar of this Court to the Southern 

Regional Jail and therein confmed until such time as the warden of the penitentiary can conveniently' 

.' send a guard for him, that he be taken from the Southern Regional J ail to the penitentiary of the State . 

and therein confined for the indeterminate tenn of not less than one (1) nor more than five (5) years ,. 

as provided by law fo'rthe lesser included offense of "Delivery of a Schedule ill Controlled Non-

, Narcotic Controlled Substance" as the State in Counts' 1,2 and 3 of its Indictment herein hath alleged 

arid by his plea h~hath admitted; that these sentences run consecutively with one another; and that 

the defendant be dealt with in accordance with the rules and regulations of that institution and the 



laws of the State of West Virginia. 

After due consideration, it is further ORDERED that the aforementioned sentence be and 

is hereby suspended, and the defendant is hereby placed upon probation. for a period offive (5) years 

under the supervision of the probation department of this County and Court and under the general· 

rules and regulations as established by law, as well as with the following specific conditions: 

. 1. That the defendant pay all court costs within two (2) years, or be SUbject to having 
his driver's license suspended. 

2. That the defend~t obey all laws; . 

3'. That the defendant refrain from using alcohol/drugs,associating with those who use 
such substances, and frequentinRplaces where such may be present; . 

4. That the defendant submit to random alcohol/drug screens; 

5. That the defendant be under home confmementfor one (1) year with a BI system; 

. 6. That the defendant be financially responsible forhomeconfmement fees; the Court 
will permit defendant release from home confinement to buy groceries, but those 

, trips to the grocery store must be sche~uled with the home confinement office .. 

. Upon motion of the State, it is the further ORDER and DECREE of this Court that the 

remaining charges contained in the indictment pending against the defendant be and are hereby 

dismissed. 

The Clerk shall forward a copyof this Order to the probation department and counsel for the 

defendant. . 

Dated this 10th day of February 2011. 
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IN THE CIRCUIT COURT. OF J\ffiRCER COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

V , . , , CASE NO.: 10-F-307 

REESE T. RlLEY. 

,ORDER :DENTING MOTION TO SUPPRESS 

This matter came before the Court on November 191 2010, for hearing on Defendant 

Reese Riley's Motion to Suppress Evidence. The State appeared by assisting'prosecuting 

'attorney of Mercer County, West Virginia, Kelli Harshbarger., ,The defendant appeared ,in 

person and by counsel;;:'[ipt~PI~¢y:';~' 

The defendant seeks to suppress all 'evidence obtained,as a result of an Order issued' 

by a magistrate pursuant to W.Va. Code§62-1-F;.1, et seq. authorizing lawenforceriient to 

-- . ,. 'electromca,Uy intercept conduct ,and/or oral communications 1n his home,. Mr. Riley's main 

'contention is'that W.Va. Code §62;.1F-l"etseq,conflictswith W.Va. Code 62-1D-1, et,seq., 

thereby 'rendering magistrates powerless to issue Orders for electronic iilterceptions~ 'As·, 

, such. the 'defend/Ult argUes that the evidence ~btained througll the execution o{ said Order 

was illegal and should be suppressed as "fruit oft~e poisonous tree." A 

After due and ,careful' ,consideration of the motion and memorandum of law, 

•• ' arguments df counsel, and' pertinent legal authorities" the Court denies, the motion to 

suppress. 

, ,Discussion 

The Statutes. generally 

West Virginia Code §62-1D-1, et s,eq, , entitled the "Wiretapping imd Electronic' 
, , 

Surveillance, Act," pertains to wiretapping' ahdelectronic surveillance conducted with a 
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variety electronic surveillance and interception techniques, devices, and equipment. It 

predicates wiretapping and other electronic surveillance' on strict procedural compliance by 

prosecuting attorneys, who are the sole persons authorized to apply for orders allowing 
, . 

interception. Additionally, Article ID limits judicial authority to issue such orders to five 

specially designated circuit court judges. These five judges, selected by the Supreme Court, . 

are the only persons permitt~ to hear and rule upon applications for . orders authorizing the 

interception of wire, oral or electronic communication under this Article. 
. . 

In cOntrast, W.y'a Code§62-1F-l, et seq, entitled "Electronic· Interception of 

Person's Conduct or Oral Communications in Home by Law Enforcement," permits law 

. enforcement officers or investigators to use an infonllant·or undercover agent to record oral 

cOmni.tmlcations and/or conduct occurring in anon-copsenting party's home in certain 

ci!~umstm.ces, e.g., ~g transactions.Artiele IF empowers· both. magistrates and circUit 

court judges to authorize this type of electronic interception upon proper application by 
. . . 

a member of the· State Police·· or. an officer assigned to a 
multijurisdictiorial task force.authorized under section four, article ten, 

. chapter fifteen 'of this code also may be authorized by the supervisorcif . 
that member or officer if the supervisor holds a rank of a sergeant or 
higher: . 

. §62.,.IF-3(a)(1)~ 

A critical and detenninativ.e distinction between Articles 1 D and 1 F in the caSe ·at bar 

is thatW.Va Cocie §62 .. 1D-3 criImnali:tes interceptions of commUIP-cations that W.Va. Code· 

§62·1F-I, et seq; permits. In recognition of this disparity, tlle legislature specificaliyexcepted . 

Article IF from the strictures of Article 10. Specifically, W.Va. Code §62-ID-3(f) states ... 
. . 

[il Jotwithstanding the provisions. of this article or any other provision 
cif law; an electronic interception as defined by· section bne, article 
one-f of this chapter, is regulated solely by the provisions of article 
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one-f of this chapter, and no penalties or other requirements of this 
. article are applicable. 

Further demonstrating the lack of statutory conflict between Articles lD and IF. is the 

legislative history of W.Va. Code §62-1F-l, et seq.. The history establishes that the 

legislature contemplated and intended Articles lD and IF to operate independently: W.Va. 

Code §62-lF-l, et seq . 

... ~'an act to amend and reenact §62-lD-3 of the Code of West 
Virgini~ 1931, as amended; and to runend said code by adding thereto 
a new article, designated § 62-lF-l, § 62-lF-2, § .62-lF-3, §62-lF-4, . 
S62-1F-5, § 62-1~-6, § 62-1F-7, § 62-lF-8 and § 62-1P-9, all relating 

. to electronic interc((ption of a nonconsenting party's conduct or oral 
comnmnications in' his or' her home by an investigative or law' 
enforcement officer or an informant invited into said home; excepting 
electronic interceptions. of' a nonconsenting party's' conduct or 
communications occurring in his or her home from the wiretapping 
.andelectronic surveillance act. .. 

vrv LEGIS 2ES 11 (2007). Thus, through.the explicit exclusionary language of §62~lD-3(f), 

the legislature implemented its' intent for independent statutory construction and independent 

application of Articles lD and IF. Moreover, the language of §62-lD-3(f) unequivocall)' 

' .. removes Article IF from the dictates and constraints of Article lD, thereby fully employing 

the provisions of Article IF. 

Legal Analysis 

. In th~ instant cas¢, the defendant p~mises the legal basis for suppression on alleged. 

statutory conflicts rather than on law enforcement's execution of said Orders. Specifically, 

th~ d.efendant contends that the provisions of W.Va. Code §62-1F-2 directly contravene· 

W.Va. Code §62-lD-7 and §62-lD-8 because the provisions establishing which judge~ 

•. possess authority to issue Orders allowing-electronic surVeillance are different. Additionally, 
. . 

. .' : 

the defendant relies on differences in the Articles' provisions designating which persons may' 
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file an application for electronic interception and the procedure for pursuing said application, ' 

The defendant" cites and discusses cases related to wiretapping devices and W.Va. Code §62-

1D-l, et seq, in attempt to persuade the court 'that an Order issued pursuant to W.Va: Code 

§62-1F-1, et seq, violates Article 1D and is unconstitutional. However, the defendant's 

arguments are meritless. 

First, as discussed above, ArtiCles ID and 1F operate independently and address 

different types of electronic interception. Second, the plain, unambiguous language of West 

Virginia Code§62-1D-3(f), supra, establishes that no statutory confiictexists because it 

'. ,~ . 

explicitly excepts Article IF from its purview. Thus, applying the long-held principal that 

~'[a] statuteis to be applied as· written, nof'constrnre"d, where the intention thereof is n.ade 

dear by the language used when cQ1"IiSfdered in its p:roper context and as' it relates to the 

. .' . . '. 

sUVJctf .. lwttrel 'aealt with," the two statutes at issue' are not in conflict. Syllabus Point '1, , 
. " .. 

,. Appalachian Electric power Co. 11.: Koontz, 138 W.Va. 84, 76S.E.2d 863 (1953). As suc~ , 
. ,. . 

',the magistrate had statutory authority per Article IF to issue the Orderallowing electronic 

interception against the defendant, and tbe resulting evidence was not "fruit of the poisonous 

tr~e." 

, Lastly,the defendant erroneously relies on State 11. Mullens, 221 W,Va. 70, 650 
. ,". . 

8.E.2d 169 (2007) to support his argument that W.Va. Code §62-1D-l, et seq. and W.Va. 

Code§62-1F-l,et seq., are in conflict and/or uncOnstitutional. In Mullens, the West Virginia 
, , 

'. . 

, Supreme Court of Appeals ("our Court';), recognizing the sanctity afforded a person in his 

own home, directly addressed the· constitutionality of police using an infor:ma.tit with an 

electronic' s~eil1ance device while in the home of a suspect. After a detailed analysis of, 
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State and Constitutiona1law, our Court held such surveillance unconstitutional unless it had 
• . , , . I . 

, beertjudicially authorized. Our Court pronounced: 

[0 Jur ruling today. merely lfrnits the one-party consent provision of the Act, 
from being used to send an infonnant into the home of a suspect to record 
communications therein without having obtained a search warrant 
authorizing such conduct. Therefbrewe hold that, Article ill, § 6 of the 
West Virginia Constitution prohibits the police from sending an informant 
into the home, of another person under the auspices of the one-party 
consent to electronic surveillance provisions of W. Va. Code § 62-1D-

, 3(b)(2) (1987) (Repl.VoL2005) where the police have not obtained prior 
authorization to do so pursuant to W. Va.Code § 62-1D-11 (1987) 
(Repl. Vo1.2005). 

Mullens, 221 W.Va. 70,650 S.E.2d 169. Significantly, the Legislature enacted W.Va Code 

§62-1F-l; et seq, in direct response to the Mullens decision. Through the provisions 
, , 

implemented in Article IF, the legislature cured the constitutional issues articulated by our 

Court in Mullens. Furthermore, Mullens did not outright declare the electronic surveillance 

provisions of W.Va. Code §-62.,ID-3 to be 'unconstitutional; rather, our Court premised the 

\......./ , (jOnstitutionality on whether a judge had issued a search warrant imthorizing an informant to 

enter,a suspect's home with a reCording device. For these reasonS, the electronic surveillance 

" conducted in the instantinatter pursuant to a warrant issued urider W.Va. Code §62-IF-I, et 

seq., was constitutionally valid under the statutory provisions as well as the Mullens standard. 

-Conclusion 

Accordingly~ the Court finds that the electronic surveillance conducted in the instant 

'case was properly approved by a magistrate, conformed to the requirements set forth in 
, ' 

Article F, and passed constitutional muSter under both the Mullens decision and the pertinent 

statutory provisions. 
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RULING 

Ids hereby Order and Ailjudged: 

1. The Motion to Suppress Evidence is DENIED • . 

. 2. The circuit clerk shall provide a copy of this Order to all counsel of record . 
. .. ~ .. 

A 
ENTERED the d) day of November 201 

I 

Omar J. Aboulhosn, Judge 9th Circuit 
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