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INTHE CERCUIT COURT OF N[ERCER COUNTY, WEST VIRGINIA

~STATE OF WEST VIRGINIA, |
VS. ‘ , INDICTMENT NO. 10-F-307-WS

‘REESE T. RILEY,

This .matter came on this day for dispoéition; there being‘ present m Court is Kelli

L Harshbaréer, Assistant Pfosecuting Attorney ft;r the Staie of West Virginia, and the defendant, in
| person and counsel for defendant,HenryLHa&‘Vey o | |

- The Court inquired of the defenaant if anything for himself he had or kneﬁr to say why the .
lCourt should not now proceed to proqomce judgement against him and nothing being offered or -
‘é.lleg‘ed in delay of judgemenf, it is ORDERED that the said Reese T. Riley, be and is-hereby
| ‘adj udged guily of the lesser included offense 6f“DeIivery ofa Schedule IIl Controlled Non-Naféoﬁc |

A , Controlled Substance” as the State in Counts 1, 2 and 3 of its Indlctment herein hath alleged and by :

hlS plea he hath admifted, that the defendant be taken from the bar of this Court to the Southem

Regional Jail and therein conﬁned until such time as the warden of the penitentiary can convemenﬂy )

‘ send a guard for him, that he be taken from the Souﬁﬁem Re_giorial Jailto the penitenﬁa:y of the State -
and therein confined for the indetérminate term of not less than one (1) nor 1’noreAthan five (5) years - :
as provided by law for the lesser included offénse of ‘?Délivery of a Schedule T Controlled Non-

~ Narcotic Controlled Substance” as the State inCounts 1, 2 and 3 of its Indictment herein hath alleged

and by his plea he hath admitted; that these sentences run consecuﬁveiy with one another; and that'

- the defendant be dealt with in accordance with the rules and regulafions of that institution and the



laws of .the State of West Virginia.
Aﬁer due considefét_ion, itis Mer ORDERED that the aforementioned sentence be and
is hereby suspended, and the defendant is héreby plaéed upon probétion fora peﬁod of five (5) years |
under the supervision of the probation deﬁartment of this County and Court and under the géncral :
rules aﬁd regulations -as established by law, as Well as ‘With the following specific conditions:

1. That the defendant pay all court costs within two (2) years, or be subject to having |
his driver’s license suspended.

2. That the defendant obey all laws; :

3. - That the defendant refrain from using alcohol/drugs, associating with ﬂ;c;se who use
“ suchsubstances, and frequenting places where such may be present;
4. That thé defendaﬁt subrhif to random a.lcohol/drug scréens;
S That the defendant be under home conﬁﬁement‘for one ('1) year with a BI systeni;
6. That the defendant be financially responsible for home confinement fees; the Court

will permit defendant release from home confinement to buy groceries, but those
. trips to the grocery store must be scheduled with the home confinement office.

-, -Upon motion of the State, it is-the further ORDER and DECREE of this Court that the
rgmainiﬁg charges contained in ﬂie indictmént’ pending against the defendant be and aré hereby
diszﬁi’ssed. . | | | ”

| The Clerk shall forward a copy of this Orderto the probatioﬁ department ana coﬁnsel for the
.-defendal_it. _ | |

Dated this 10® day of February 2011.

ENTER: /-

/aa -
'~ OMARABOULHOSN, JUDGE




IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA
STATE OF WEST VIRGINIA, |
-v.-_ S  CASENO.: 10-F-307
'REESE T. RILEY.

o1 RDER DENYING MOTION TO SUPPRESS

‘This matter came béfore the Court on November 19 2010, for hearmg on Defendant'

Reese Riley’s Motlon o Suppress Evrdence The State appea.red by assisting - prosecutmg

-at.tpmey of Mercer County, West V;rglma, Kelli Harshbarger.' The defendant appe_ared.m

person and by counsel; T

The defendant seeks to suppress all evidence obtamed as a result of an Order 1ssued ‘

' 'by a magrstrate pursuant to W.Va, L,«Od& §62—1F-1 et seq authonzmg law cnforcemcnt to

"electromcally mtercept conduct andfor oral commumcafaons in ms home, Mr. Riley’s main

' contenrlon is that W Va. Code §62-1F—1 ez‘ seq, conﬂrcts with W. Va Code 62—1D-—1 et seq .
- thereby rendenng magistrates powerless to issue Orders for electromc mtercepﬂons As = .

| ,such, the defendant argues that the ev1dence obtamed through the executlon of said Order :

- wasillegal and should be suppressed as “fruit of the pe1sonous tree.” A

After due and careful ‘consideration of the ‘motion and memorandum of law,

_arguments of counsel, and. pertinent legal authorities, .the Court denies the motioni to

suppress.
. Discussion

T ke Statates, generalfg

West V1rg1ma Code §62—1D -1, et seg;. entitled the “eretappmg and Electromci’ -

Surveillance Act,” pertains to wnetappmg a.nd -electromc survelllance conducted with a N




-va:iety electronic surveillance and interception techniques, devices, and equipment; It
predicates wiretapping and other electronic surveillance on strict procedural compliance by
prosecuting attorneys, who are -the sole persons authorized to apply for orders allowing
| interception. Additionally, Atticle 1D Timits judfc_:ial authority to issue.such orders to five
speciall}; designated circuit court judges. These five judges, selected by the Supreme Court, -
are the only pversons permitted to heér and rule upon apblicaﬁons for.orders authorizing the
interception of wire, oral or electfonié ¢6mmunication under this Article. |
In contrast, WVa_ Code ‘§62-1F:-1, et seq, entitle& “Eleéh‘onic » Intercei)tion .Of‘
Person-’s Conduct or Oral Communications m Home by Law Enforéement,” permits law.
' 'enforcer'nent -ofﬁcefs or investigators to use an infoﬁnant-or undercover agent to record oral . '
commuﬂcaﬁons and/or condﬁct oécxrérigg in a -non—consenﬁhg party’s home in certain
' ci;éunxsténces, e.g., drug traﬁsac'ﬁons. ‘Aftic'lé 1F empowers both magistrates and circuit
. court judges to authori.ze‘this type of eieétronic interception npon proper application by
| a member of the State Police ‘or an officer assigned to a‘ |
multijurisdictional task force authorized under section four, article ten,
chapter fifteen of this code also may be authorized by the supervisor of "
that member or officer if the supervisor holds a rank of a sergeant or
| higher. o ' '
- .§62-1F-3(a)(1).
| _ A criticél and determinative -distinption between Articles 1D aﬁd lF in ﬁe caée;at bar
is that W.Va._ Code §62aiD_-3 crirhiriél_iZes interceptiéns of communicatidﬁs that W.Va. Codé
§62-1_F—1 , et seq, permits. In recognition of this dispérity, the legislamre specifically e_xcépted
 Article 1F from the strictures of Article 1D, Specifically, W.Va. Code §62-1D-3(f) states
o [n]otwithstanding the provisions.of this. arﬁcle Or any éthér__provision |

of law, an electronic interception as defined by section one, article
one-f of this chapter, is regulated solely by the provisions of article




one-f of this chapter and no penalt1es or other requirements of this
 article are applicable.

Further dendonstratihg the lack of statutory conflict between Articles 1D and 1F is the

legislative history of W.Va. Code §62-1F-1, et seq. The history establishes that the . o

legislature contemplated and intended Articles 1D and 1F to operate independently: W.Va.
| Code §62-1F-1, ef seq.

...4an act to amend and reenact §62-1D-3 of the Code of West
Virginia, 1931, as amended; and to amend said code by adding thereto
a new article, designated § 62-1F-1, § 62-1F-2, § 62-1F-3, § 62-1F-4,
§ 62-1F-5, § 62-1F-6, § 62-1F-7, § 62-1F-8 and § 62-1F-9, all relating
.to electronic interception of a nonconsenting party's conduct or oral
communications in his or her home by an investigative or law

- enforcement officer or an informant invited into said home; excepting
electronic mtercept1ons of a nonconsenting -party's - conduct or
communications occurring in his or her home from the w1retapp1ng
and electronic surve1llance act.. ' :

- WV E IS 2ES 11 (2007) Thus, through the exphcrt exclus1onary language of §62 1D- -3(D),

“the legislature 1mplemented its intent for mdependent statutory construct1on and mdependent

appl1cat1on of Articles lD and 1F. Moreover the language of §62- lD 3(1) unequlvocally o

:removes Artlcle 1F from the dictates and constramts of Art1cle lD thereby fully employmg
| the provisions of Article 1F.

| Leg. al Anal]gszs
In the instant case, the defendant premrses the legal basis for suppress1on on alleged. :
.- statutory conflicts rather than on law enforcement’s execution of sa1d Orders. Spec1ﬁcally,-

- "the defendant contends that the prov-1's1ons of W.Va. Code §62-1F-2 directly coritravene g

_ WVé Code’ §62-1D-7 and §62-1D-8 because the provisions establishing which judges |

_possess authority to issue Orders allowmg electromc surve1llance are dlfferent Add1t10nally, o

,the defendant relies on d1fferences in the Art1cles provisions des1gnat1ng Wthh persons may '



file an application for electronic interception and the procedure for pursuing said application A

The defcndant cites and discusses cases related to wiretapping devices and W Va. Code §62-

~ 1D-1, et seq, in attempt to persuade the court that an Order issued pursuant to WVa Code
§62-1F-1, et seq, violates. Article 1D and is unconsﬂtuhonal. Howcver, the defendaut s

arguments are meritless.

First, as discussed above, Articles 1D and 1F operate independently and address -
diffexi:nt types of electronic intercepﬁon. Second the plain, unambiguous language of 'West -
' Virginia Code §62—1D 3(f), supra, establishes that no statutory confhct exists because it

’exphmtly excepts Artlcle 1F from its purv1ew Thus applymg the long-held pnnc1pa1 that .

“[a] statute is to be apphed -as written, not’ consu?:féu, where the intention thereof is nade

clear by ﬂle‘language used When crz;hﬁidered in its pr'oper context and as-it relates to the

| séhﬁﬁt Tty bedit w1th,” the two statutes at issue are not in conflict. Syllabus Pomt 1, _ |
- Appalachzan Electric Power Co. v. Koonrz, 138 WVa 84 76 S E 2d 863 (1 953) As such,
- the maglstrate had statutory authority per Artlcle 1F to issue the Order allowmg elech‘omc |

mtercepﬂon agamst the defendam, and the resulimg emdence was pot “fruit of the poisorious

o fr ge 'aaf

Lastly, the defendant erroneously relies on State v. Mullens, 221 W.Va, 70, 650

S.E.2d 169 (2007) to support his argument that W.Va. Code §62-1D-1, ef seq. and W.Va,

Co'dé §6’2-1F-'1 et seq. are in conflict andfor im{:onstimtional In Mullens the West Vn‘gnua

: -Supreme Court of Appeals (Hour Court”) rccogmmng thc sancuty afforded a person in hlS

own home, dn'ectly addressed the constxtutlonahty ‘of pohce usmg an informant w1th an

'electromc survelllance dewce while in the home of a suspect. After a detaxled analysxs of - |




" implemented in Artacle 1F, the iegmlature L«UICd the constmmonal issues articulated by our -
’lCourt in Mullens. Furth_ermare, Muliens did not ouf.n'ght declare the elcctromc survexllance , |
A prb?i‘sionS'of W.Va‘ Code §62-1D-3 to bgfﬁnconstitxrtional; rather,A oﬁr Court prémiséd the
) . @ﬁstituﬁonaiity on whether a judge had issued a search warrant mthérizing an‘ informant td
. ._'entcf:r»a suspect’s home with a recording dévice& For these feasons, the electronic surveillance
ééndqéted m the instant matter -ﬁ)ursuant to a warrant ‘i.ssued under W.Va. Code §_62-1E-1, et‘

‘ séq., was constitutionélly valid under the stéfut‘o;y provisions as Well,"as the Mullens standard.

State and Constitutional law, our Court held such surveillance uncdﬁsﬁtuﬁqnal nnless it had

- been Jjudicially authorized. Our Court pronounced:

[o]ur ruling today merely limits the one-party consent provision of the Act
from being used to send an informant into the home of a suspect to record
communications therein without having obtained a search warrant
authorizing such conduct. Therefore we hold that, Article III, § 6 of the
West Virginia Constitution prohibits the police from sending an informant
into the home-of another person under the auspices of the ome-party
consent to electronic surveillance provisions of W. Va.Code § 62-1D-
3(b)(2) (1987) (Repl.Vol:2005) where the police have not obtained prior
authorization to do so pursuant to W. Va.Code § 62-1D-11 (1987)
(Repl.Vo1.2005). - :

Mullem 221 W.Va. 70, 650 S.E.2d 169, Signiﬁca-hﬂy, the Legislature enacted W.Va. Code

§62- IF—I et seq, in direct response to the Mullens decision. Through t‘ne provisions

-Conclusion

Accdrdingiy, the Court ﬁndé that the electronic surveillancé conducted in the iﬁstant o

‘ "case was properly approved by a maglstrate conformed to the requuements sct forth in |

V Amde F, and passed constltutlonal muster under both the Mullens decnsxon and the pertment

statutory provisions.



- RULING
Ttis hereby Order and Adjudged:
L The Motion to Suppress Evidence is DENIED :
‘ 2 ) | The circuit clerk shall provide a copy of this Qrder to all counsel of record.. "

s

4
day of November 201

[Ea—

. ENTERED the A

- Omar J. Aboulhosn,.judge 9 Circuit




