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IN THE CIRCUIT COURT OF WYOMING COUNTY, WEST VIRGINIA ;::-;.:>: ' 

GARY ADDAm, et al' t 

Plaintiffs, 

v. 

LI'IWARPROCESSING COMPANY, LLC, et al., 

Defendants. 

'. '.:' {" 
. .! ..... :" 

. '. ".".-

Civil Action No. 04-C-252:"':~'/: . >. 

Honorable Judge Jack Alsi:ip·!i ... 
. . '" . ::" 

:.' ". 

..... 

. " 

ORDER GRANTING DEFENDANTS' MOTIONS FOR SUMMARY .JlJl;)GMENT 
DISMIS§ING THE DELIBERATE INTENT CAUSE OF ACTION CLAIM·. 

, 
.' 

Purs~ant to Ru1e 56 of the West Virginia Rules of Civil Procedure, Defendarits 

Virginia Crews Coal Company, Independence Coal Company, Inc., RawI·S~les&.' 

Processing Co" Buffalo Mining Company, Standard Labs, Inc • ., ~oon~ A:l!~O~~tes, 

Inc., Westmoreland Coal Company, Pittston Coal Management COOlpany; ~itts~on 

Coal Sales Corporation, Marfork Coal Company, Inc., Massey Energy Company, 

Massey Coal Services, Inc., and Massey Coal Capital Corporation ("hereinafter 

Defendants") moved this Court for sununary judgment on the basis that Plaintiffs Roger 

Muncy, Katy Addair (Administratrix for Ga:ry Addair)~ Larry Hatfiel<t Willi~~" 
, '. ~ ... , 

Weese, Mitchell McDerment, Kenneth Ki:ng, Steven Hylton, Clarence Mctoy~· 

Bobby Maynard, James Jones, Carl MePeake, and Terry Martin (hel'ei~after: '. 

"Plaintiffs") are collaterally estopped from asserting a deliberate intent ~laiffi.against the 

'3· . 



........ : ...• :: .... :: ..... . .j: :- ..... t":: ". '.:': . 

A·2 
.... : . 

. ' . ,~, ... ' . .. . ., 

". :·;::·):~:.Af;::.:··: ':'" 
Def~ndants b.ecause of a failure to meet aU of the requirements for a dehberate intent: .' :;: t-:~jy .. ' . : 

:.;' . 

clrum :: ::~:::on drums by the PI~fiOwere domed by me work~:ft£:'i,:· ... 
compensation commission based on the fmding that the Plaintiffs did not suffer a ···.:::·:l~~;~~H~~j?·:>·-;·;·::;~· 

. . '.: "')!. i·U::'-;:. ' .. :} 
recoverable injury under the Worker's Compensat~on laws. For the reasons h~einafteJ;' set· ':':-;f{" .. : 

. : ...... . 

forth, Plaintiffs can not prove one of the required elements of the deliberate intent 91aint;;,. ~ .;);. 

because of the preclusive effect of collateral estoppel. Since the Plaintiffs are ~~~luded~~ .. [·}{.::·:· .. 
'. . ..... ':";-" 

from retrying the issue of injury, they can not maintain their deliberate intent cause of 

actiop. because they are unable to prove an injury as required under W.Va. Code.§ 23':4- .: . '.' 

2(d)(i) or §23-4-2(d)(ii)(E). As such~ summary judgment in favor of the Defend;wts is. :.: :,,: .:. '., '. 

appropriate. 

For the purposes of the motions for summary judgment, and in accordance with 

the requirement that the trial court make factual findings sufficient to permit meaningful 

:.: 
" .... . 

.appellatereview, Fayette CountyNatl. Bank, v. Lilly~ 484 S.E.2d 232.199 W .. Va 349, ' .. :' ; .' 
. . '. . .. '. : 

(1991), the Court makes the following undisputed facts, which the Court finds !O be .' .' : . , . 
····;·:i ..... 

relevant, detenninative of the issues and as a basis therefore, sets forth as follows: 

I. FINDINGS OF FACT 
. ~ .. ' 

I. Plaintiff Larry Hatfield (hereinafter "Hatfield',) was employed at Buffalo .. . . 

Mining from 1~81 to 1983 and Standatd Laboratories, Inc, from 1989 to 1997. 

2. Plaintiff Hatfield filed a Worker's Compensation claim on May 9, 2003 that. .' 

was denied on October 14,2003, in which the Worker's Compensation Comnrlssion 

..... 
' .. :;: ".: '.' 

.. ', ... 
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found that Plaintiff Hatfield'S alleged injuries an r disease had no causal con:n.ection to 

chemical exposure during his employment. 

3. Plaintiff Hatfield appealed the Worker' Compensation Commission's decision 

to the Office of Judges, whicb affinned the Co $$ion~s decision on November 30. 

2007, .Plaintiff Hatfield then filed an appeal to the oard ofReview~ in which the 

previous decision was affirmed. the appeal time ha: 'ug 11lIl.. the decision has become a 

flnal order. 

4. PJai:ntiffWilUam Wease (hereinafter I eese'") worked at Buffalo Mining from 

1970 to 1984 and Elkay Mining Company from 19 4 to 1998.. . 

5. PlamtiffWeese filed a Worker's Comp sation Claim on May 29,2003 that 

was denied on October 14, 2003. in which the W er's Compensation Com.mission 

found a lack of objective medical evidence support ng PlaintiffWeesets claim of inJury 

and/or disease from chemical exposure. 

6, Plaintiff Weese appealed the Worker's ompensation Commission's decision 

to· the Office of Judges. which affirmed the Commi 'on"s decision August i7, 2005. 

C Plaintiff Weese then appealed that decision to the a,d of ReView; however that appeal 

was subsequently dismissed by PWntiffWeese. an therefore the decision of the Office 

of Judges has become a final order. 

"McDerment") was employed at 

Standard Laboratories. Inc. 

8. PlaintiffMcDexment filed a Worker's 

that was denied on November 11, 2004& in which th Worker's Compensation 

Page 3 of19 



'-:":' .. 

. , 

"', .\ 
:\ 

'. 

. ..... . 

. : : 

A-3 

Conunission found that PlaintiffMcDerment did not suffer a compensable injury or" .: : ... : ~ .. :.~>. . 
. '. " ..... · .. ·:~·U~·;/~·;:~i .:' 

disease during his employment. .. :.~. ;;;;:: ~.:;};,<. '. :~. 

9. PlaintiffMcDermont appealed the Work"', Compoosation Commission 's .~··.rJ!~).}:,,·, . 
decision to the Office of Judges, which 'affirmed the Commission's decision on May 9,·· ;:~ ..... , '.:; ... : . . . 

2007, PlaintiffMcDerment appealed that decision to the Board ofR~view; how~y~ t):i:~f:, :.:~:<~: . .. .. 

appeal was subsequently withdrawn by P1aintiffMcDerment, and therefore, the ~6~~~io.~,ii;1~~\{f,·· ~. ::,.;.: :; .. . 
of me Office ofludges boo become a fino1 oroe<, ··:·'~~rj~i{;j. .' 

. 10. Plaintiff Kenneth King (hereinafter "King") was employed at Standard 

Laboratories, Inc. 

11. Plaintiff King filed a Worker'll Compensation claim on September 8; 2003 . '. 

that was denied on December 13, 2004, in which the Worker's Compensation 

Commission found that Plai,ntiff King did not have a compensable medical condition 

related to exposure to chemioals during his employment. 
. '.' .. ' ~. 

.... '1· .. 

. , . 

. 12. Plaintiff King appealed the Worker's Compensation Commission'sdeci~~~ii:.· .. '.::~. :.:. .. 
. .:. :..... ~. 

to the Office of Judges, which affinned the Commission's decision on May 3,2007 .. ; :.< ... : .. < .... : 
Plaintiff King appealed that decision to the Board of Review; however that appeal was 

subsequently withdrawn by Plaintiff Kingj and therefore the decision of the Office of 

Judges has become a final order. 

13. Plaintiff Steven Hylton (hereinafter "Hylton") was employed at 

.. . 
... 

...... 
Westmoreland from May 1978 to August 1987; at Noone Associates, Inc, from. August . .'. ,-- . .' 

1987 to September 1988; at West Virginia Laboratones, Inc. frornSeptertlber 1988 to 
.. 

December 1995; and at Precision Testing Laboratory, Inc from December 1·995 to July. :: :.' .. , . 

1996 and then May 1997 to August 1999. 

Page 4 of19 
.. 

. , ." .~: . ':: .... 
. " .... 



............. · :"; '. ~ ; ' .. ' '.' -. '. . 

A-4 ' . . ';' 

14. Plaintiff Hylton filed a Worker's Compensation claim on May 9, 2003tp.at. ).,.,.:.:.',. .... 

was denied on October 1, 2003, in which the Worker's Comperisation Commission fo~ii~~~;r;'!·.····:::::·:· 
that Plaintiff Hylton's alleged injuries had no causal connection to chemical e~pOs"ur~·inU::::~:)~i:~·:::··'·,:·. 

". '. .'. :.: -- .. :.:!.: .... .-
'. .... . 

his employment. '-

15. Plaintiff Hylton appealed the Worker's Compensation Commissi.op.'s d~si9~L<':;'~_-: -
...• :: ... ;':' . 

. ' . !', - .',;.\. 

to the Office of Judges, which affinned the Commission's decision on December 6, 2oci6:>t/r5,:::_·::· .. ,;~:.:: 
.' .'. :', ~~~. ;;i~:f;~K ::::. : . "~ ... 

Plaintiff Hylton appealed that decision to the Board of Review, and on August 31; 20f)7, :··.:~~//k: : '. :.:::;~-
" :' .:- "::"<~'. =., '. 

the Board of Review affinned the Office of Judges' decision. PlaintiffHy\ton then filed 

an appeal witb the West Virginia Supreme Court of Appeals which was rejected on June ' .. ~. ..' . 
. " . --. ..:.,:.!: :.-. 

22, 2009 ~ mOOng the decision by the Board of Review a fmal order. 

16, Plaintiff Clarence McCoy (hereinafter "McCoy") was employed at Rav,rl . .: .~ 

Sales & Processing Company and Independent Coal Company, Inc. from 1981 to 1999. 

17. Plaintiff McCoy filed a worker's C9mpensation claim on August 28,2003 .. ::~ .. ~ "'-' . 
:. . '.' ., 

that was denied on December 13, 2004, in which the Worker's Compensation :: . ":. '.' . 

Commission found that Plaintiff McCoy' s alleged injuries had no direct .causal 
~ .... 

connection between work and the alleged condition. Furthermore, the PhLintifi"s alleged .. 

condition c~'t be fairly traceable to his employment as theproxitnate caus~ ~d the .... :' 
· . . '." 

aUeged condition is independent of the employment relationship. . .... : ..... · :~ .. '. . . . .... 

,18. Plaintiff McCoy appealed the Worker'S Compensation Commission's 

decision to the Office of Judges, which.affinned the Commission's deci~ion on January' ... ' .) .. 

26,2007. Plaintiff McCoy appealed that decision to the Board of Review, and onAugus~·." :. : 

31,2007, the Board of Review affIrmed the Office of Judges' decision, making the.· ..... -.. : :::. : . 
.. ' "::. :., 

decision a fmal order. . ... 1. 
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20, Plaintiff Muncy filed a Worker's Compensation claim on May 19;, 2003' 
.. 

" "~', 

, ., .. '. 

decision to the Office of Judges, which affirmed the Conunission's decision on May l4~·· ': ': " 
. ::', ' 

2007, and stated there is "no credible evidence that the claimant's symptoms are the' .' ..... ':." '. ~ :. 
,',., ' 

result of occupational exposure." Plaintiff Muncy appealed that decision to the Board of ..... :.. ... 

Review. and on December 12, 2007, the Board of Review affinned the O.ffice ofJu~ges."·· 
.. 

decision. Subsequently, Plaintiff Muncy filed a petition for appeal with ~he West . '.' ~:"', :.: . 

Virgi~ia Supreme Court of Appeals and said petition was rejected on July 24, 2009, .... :'::' .: :'.;,". 

, .'" ' 

making the decision ofthe Board of Review a fmal order. 
,-:,', . 

22. Plaintiff Katy Addair is the Administratrix: of the Estate of Gary Addair. ".' 

Gary Addair was employed at Virginia Crews Coal Company from 1982 to 1999. 
" " 

23. 'Gary Addair filed a Worker's Compensation claim on May 28,2003 that· the ':::'>: ... ': 
, . ,,,,,,: 

Worker's Compensation Division held the claim was compensable by Order,o~ August .:;. ':' 

13,2003. Said Order was reversed by an Order entered on August 22, ~Oi}3, utitil further.:", . 

eyjdence could be presented. The Worker's Compensati.on Commission fO\lnd that Gary ." ... 
• " .- ", : ; I." ", '.- ' 

Addair's alleged injuries had no causal connection to chemical exposurein his 

employment and denied the claim on January 24, 2006. 
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24. Gary Addair appealed the Worker's Compensation Commission's .decision to' '.:'.{;;:.. 
• . .:. of;".: 

the Office of Judges, which affinned the Commission's decision ~n November ~5, 20~7 ;'. ': .~. ;.:~',::' 

Gary Addair appealed that decision to the Board of Review, and on August 21? Z008; th~.<.: .. ~:/. '. 
. .; ~. '. .::-: .. ~'::t: ::~5f ."::':.': .. :-. 

Board of Review affinned the Office of Judges' decision. Plaintiff's counsel, 'in his '; :~' j·:~!;;.:'h!·:.\ ' .. :,': .. , 
opposition to the defendant's motion for summary judgment) stated thatP1ain~iff Add~:i'D,~~';:';,:;,':··::/· 

. .' . .'. .:~."" :.:": :, .:r . 
. : ."':. :.';" .. '. 

had an appeal pending with the West Virginia Supreme Court of Appeals; however; at the ... :: : ..... 
. :.' 

date ofthat filing) by the plaintiff, there was no record of an appeal with the West : .:.:::".'.') .. 
. . '" . .-:: ".:.: ,~.!. : ' 

Virginia Supreme Court of Appeals, the appeal time having run, the decision has beootlle .... : : .::' 

a flnal order. 

25. Plaintiff Bobby Maynard (hereinafter "Maynard") was employed at Buffalo .'. 

Mining Company from 1978 to 1985. 
". '.' ... ·r 

26. Plaintiff Maynard [!,led a Worker's Compensation claim on May 9, 20031;har' .' .. 
. . .':: ". :;~ . ' 

was denied on Septem~~r. 2,2004, ill which the Worker's Compensation Commissio~ .. 

found that Plaintiff Maynard's alleged injuries had no causal connection to cherili?al 

exposure in his employment. 
. '. "::., 

27. J?laintiffMaynard appealed the Worker's Compensation Commission's' 
:~: i ;',1 ;'~.,' : 

"~ . ;.,., 

decision to the Office of Judges, which affirmed the Commission's decision on ":." 

"', 

December 6,2006; Plaintiff Maynard appealed that decision to the Board of ReView; and 

on August 31, 2007, the Board of~eview affinned·the Office of Judge.s' decision, th~. : 
'.' 

appeal time having run, the decision by the Board of Review has become a fmal'o~d~r ..... '.' :' .. ' 

28. Plaintiff James Jones (hereinafter "J ones") was employed at Westmoreland 

Coal Company from 1971 to 1985. 
. ::" 

.. " '. ~ '. :: :' .. 
. , 

.. ": . .', 
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29. Plaintiff Jones filed a Worker's Compensation claim on May 91 2003 that waS '" ; .. ~: " " , " .. 
'. .' .... -' 

denied on September 2,2004, in which the Worker's Compensation Co~issibn' found .-;', ,':, /j,': 

that Plaintiff Jones's alJeged injuries had no causal connection to chemical expos~~ ~h: ';:. ~:};I~ '~~i;,' ,;::,: ,:', 
his employment. ' : ',~""f~'/)~'{':"':': 

: • .-1', 

30. Plaintiff Jones appeal ¢ ,the Worker,'s Compensation Commission's decisiori'~':"~,," :U':' '" 
to the Office of Judges, which affinned the 'CommissioIi's decisiori on D~~embeJ; 6)'200~~j,: .. ::,:" , 

, . . '.' .' .. ~: ~::-·r:·~~.:::·~~~·~: ' ... 
Plaintiff King appealed that decision to the Board of Review, and on August.31,2007, ' :t: ,'c":;};, ': ': ,~,'\ 

. .' .'. ~ .. : t:··r· ~:'?.',f~:· ... : .. ,: 
the Board of Review affinned the Office of Judges' dvcision, the appeal time having run,: ':"" , 

the order has become a final order. 

. . " .. .. : .. :';', 

31, Plaintiff Carl McPeake (hereinafter "McPeake") was empl,oyed at, 

Westmoreland Coal Company from 1972 to 1992. 
. . " ..... :., .. "', 

. '.' " 

32. Plaintiff McPeake filed a Worker's Compensation claim on May 9. ~003 that 

was denied on September 2, 2004, in which the Worker's CompensationCommiss~on ,', . ~. '.' . 

found that Plaintiff McPeake's alleged injuries had no causal coruiec~on to chemical 

exposure in his employment. 
1 : • 
. .. ; .... ':.-

33. Plaintiff McPeake appealed the Worker's Compensation Commission's 

decision to the Office of Judges, which affmned the Commission's decision on 

December 6, 2006, "Plaintiff McPeake appealed that decision'to the Board of~eview, 

and on August 31., 2007~ the Board of Review affirmed the Office of Judges' decision,'- .. "'-:'" '. : ....... ,.. . 

the appeal time having run, the decision has become a final order. 
: .. ; 

34. PlaintiffTeny Martin (hereinafter "Martin") was employed at Noone 

Associates from 1984 to 1993. 

, ','. ~ 
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35. Plaintiff Martin filed a Worker1s Compensation claim on May ·19~ 2003 that· ".: .... :. 

was denied on December 6,2004, in which the Worker's compensatio~ Commi~sio~ .~ .. / ~:':)+ .. "',' '" 
found that Plaintiff Martin's alleged injuries were "not due to an injury reeei ved in the .:. ·,:!:~>hi~r::·:··~.?;~ 

. '. . :.:.~:.:!;:\:<: '" 
course of and resulting from employment." . : ~ .. ' . ': .. , 

36. Plaintiff Martin appealed the Worker's Compensation Coinmission's deciSiqn .... ::-. . . ':.'~ ... ' .... 

to the Office of Judges, which reversed. the Conunission's decision on FebruatY26,·200,,(:::;>;:-ij,:. ':" , 

and ruling PI aintiffMartin' s claim compens'ab Ie for tOXlO I}ncephalopatby. The West . ':.~ f,: :;t)~if~ .. :: ;: :.~~' . 
. : .;:~ : . .':.;. .~ ,:' 

Virginia Insurance Commission appealed the Office of Judges' decision to the Board of 

Review who reversed the Office ofJudges' decision and reinstated the Worker's 

Compensation Commission's decision on Feb~ 27,2008, which stated that Plainti;ft· . <'./ .' 
.' .' . 

Martin did not sustain a compensable injury. Plaintiff Martin appealed that decision to· ...... ... .. 
. : .... .... . ..... .... ' 

the West Virginia Supreme' Court of Appeals who refused to hear the Petition on August . ", . 
: . : . 

24,2009, making the decision by the Board of Review a final order. 

37. Each of the aforementioned Plaintiffs had an opporttmity to ful1Yliti~te' the . 

issue of compensable injury before the worker's compensation. commission. 

II. DISCUSSION 

A. Summary Judgment 

'. '.' . ~ . 

! :;. . ,-' 

. '.' '.: 

A motion for summary judgment should be granted only where it is clear that'no" ': '. 

genuine issue of material fact remains to be detennined and the moving party is entitled 
' .. ':.:'. 

to judgment as a matter oflaw. Hanlon v. Chambers, 195 W. Va, 99, 4Q4 S:E;2d 7~1 

(1995), and an inquiry concerning the facts is not desirable to clarify the application of. :: .. 
...... : .;., . 

the law. Painter v. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). When a motion for .... : .... '. 

Page 9 of 19 
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Sl,lln1l1ary judgment is mature for consideration and is documented with such clarity as t~ 

leave no room for controversy, the nonmoving party must ~e initiative and by .' ·:·'~·":·~:/t:}i:--:·. . ... 

affinnative evidence demonstrate that a genuine issue offact exists. Williams v. prec~i:~, 'C)~F;:.' :'~: ':::' : 
- '. . --: .~: .- -.-:-.~.{ .. ;'.. . ... ~. 

C:oil, [nc., 194 W.ya. 52, at 59,459 S.E.2d 329 at336 (1995). 

The circuit court's function at the summary judgment stage is not to weigh .... '. > ..... :: .. ~':' 
. :., '-.,:. "-:-;. 

evidence and determine truth of the matter but to detettnine whether there is Ii genuifi/;>~{~~:~\r : ..... ':.' . :~ 
"sue for trj.~ consequently, the Court must dmw any pennissible inference from ... i~'~'~;':r 
1Ulderlying facts in a most favorable light to the party opposing the motion. Williams v .. ' . 

Precision Coil, Inc., 194 W. Va. 52, at 59, 459 S.E.2d 329 at 336 (1995) .. 

A summary judgment is appropriate it: from the totality of the evidence presented; '.''', 
:. ':'-' .. :'\ 

the record CQuld not lead a rational trier of fact to find for the nomnoving party, 13uch as . 

where the nonmoving party has failed to make a sufficient showing on 1l? essential 

element of the cas~that it has the burden to prove. Williams v. Precision Coil. Inc." 194 .. 

W. Va. 52, at 59, 459 S.E.2d 329 at 336 (1995). 

[A] defendant may be entitled to summary judgment ifhe ~an negate an i!'lSlle as ,"', ' 
.' : '., '- .... 

to which a plaintiff as the nonmoving party has the burden of proof or, ifhe can show: . 

that the phrintiff will be unable to prove a critical fact at trial. Williams v. Precision Coil" / 

Inc" 194 W.Va. 52, 62 n.17, 459 S.E.2d 329, 339 nJ7 (1995). 

When there is no dispute as to the salient facts and there only exists a question of 
law for the Court. the controversy should be disposed of promptly to avoid a lengthy trial.' .. 

Painterv. Peavey, 192 W. Va 189,452 S,E,2d 755 (1994). However, where there is a 

genuine issue ofa material fact, sununary judgment should be denied. Howard's MobUe' " , . 

Homes, Inc. v. Patton, 156 W.Va. 543, 195 S.E.2d 156 (1973). . ... 

Page 10 of19 
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According to Rule 56(a) of the West Virgima Rules ofCivi! Procedure, a party, .. ::.~.: ;::;\:r ':.:' .. : .. 
. , .:.~. ;·.~·.':~.j:(f1:~;,;: :: .. )~' ,.:., 

seeking to obtain declaratory judgment may move for a summary judgment in the partia , .:·~:·~i.:<· :., c. '.: 

favor upon all or any part thereof For the reasons hereafter set forth) the Def~ndants ar~' <:., ::~L ': .... ~ 
" .'. . ... . 

entitled to summary judgment with regards to the deliberate intent caus~ oJ a<:tio~ 'filed.'.:'> .. : ..... :::;. .' 

by the Plaintiffs. 

B. Issues 

1. The Doctrine of Collateral Estoppel Prohibits the Plaintiffs from Pursnmg ~eir. '" 
Deliberate Intent Claims against the Defendants. '. .:.. ' .. 

Collateral estoppel is a legal doctrine in whlch ajudgment in. one case prevents Ii ...... 
. ', .. : 

party to that suit from trying to litigate the same issue in another legal action. In effect,· .... ~ :: .. ' 

once decided, the parties are permanently bound by thiJ.t ruling ;f collateral' estoppel.is ":. 

applicable. Collateral estoppel is applicable to a prior proceeding when four conditi'oos 

are met; 1) the issue previously decided is identical to the one presented in the action i~: ' .. ; ..... " . " .. 

question; 2) there is a final adjudication on the merits of the prior action; 3) the party 

against whom the doctrine is invoked Was a party or in privity with a party to a prior 

action; and 4) the party against whom the doctrine is raised had a full and fair opportun~~ ..... . 

to litigate the issue prior to the present action. State v. Miller, 194 W.Va. 3, 459 S.~~1d·:····· 
l' '.', .. :': • 

J] 4 (1995). :! ..... 

The issue previously decided in the worker's compensation ~ases, whethe.r the ... 

Plaintiffs suffered an injury or death that is causally oonnected to their employment,.is .' ', . 
. ," :'. 

one of the aame issues that the Plaintiffs must prove in their deliberate intentdaini·~d~;,:: .... : .. '.' 
h' •• 

... " '. 
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either w. Va. Code §23-4-2( d)(~ or § 23 -4~ 2( d)(ii)(E). l The final determinatiop in all o( ::;::'::i->~j~.: .... ;..., 
. :.: '~::""':::":~:' .. ~ 

the worker's compensation cases found that the Plaintiffs failed to prove that they .. . . : '. " ',:.-
, • • J. 

". -suffered the requisite injury. : .. ~ .. : :: .. ,: ~." . :, 

The worker's compensation c(:Ises have all concluded with a final adjudication ~~):< <·~f::. " ::' ,: .. 
", : ':';" ': .. ;:.' .", '. . 

the merits oftheir respective claims. After tlJe initial decision was rendered 4t the 

worker's compensation cases, the Plaintiffs 'filed varying levels of appe.als 'on their 

claims. All of the plaintiffs' claims have been denied and the tim~ allowed for c;m: .app~al :.:.::. : .::, .' 

has expired. 

The Plaintiffs in the workers compensation cases, Roger Muncy, Katy Addair 

(Aciministratt?x for Gary Addair), Larry Hatfield, William Weese, Mitchell McDerment)' .' :. 
. . 

Kenneth King, Steven Hylton, Clarence McCoy, Bobby Maynard, James Jones, Cl!Il. ...... . 
.' ... . 

. MePeake, and Terry Martin, are the same Plaintiffs who are the parties to this action; :: . .".' '. '. 
. . . . 

The Defendants' motions for SUm:tIlary judgment are invoking the doctrine of collatera( . :'. 

estoppel ag~inst those very same Plaintift:s to preclude the re-litigation of the i~sue of. : 

injury. 
. . 

The Plaintiffs have argued that certain Defendants listed in this motion for . " 

summary judgment weren't named defendants in the worker'S compensation claims; 

however, that fact does not prohibit the application of collateral estoppel. The only 

W.Va. Code §23-4-2(d)(i) states: "It is proved that the employer or petsOn againSt wh~m liability ..... 
is asserted acted with a consciously, subjectively and deliberately formed intention to produce· tile specipc' c: ' .. 
result of injury or death to an employee. 'This standard requires a· showing of an actual, specific iO.i:e~t il?d .. ':': ': 
may not be satisfied by allegation or proof of (A) Cond\lct which produces a result that was not . ': 
specifically intended; (B) conduct which constitutes negligence, no matt~ how gross or aggravated; or (C) .. :. ; .. : ... : 
willful, wanton or reckless misconduct" .' .. 

W.Va. Code §23-4~2(d)(ii)(E) states: 'That the employee exposed suffered serious compensable injUry' or 
compensable death as defined in section one, article four, chapter twenty-three whether a claim fo~ benefits ' .. 
under this chapter is rued or not as 'II direct and proximate result of the specific unsafe worlclrlg conditi.on." . 

. . ". '.:', 

" 
. 'f" 
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, . ..... ' 
.' ....... . . .... : .. : ..... . 

i .. : : 
. '. 

requirement in the worker's compensation cases 1S that the plaintiff muSt show~at an. ": : . '. :': ;.. . '. 

injury is related to any employment to-be compensable. The preclusive effect of:' .' 
',.' ',.' 

..... '':'' 

collateral estoppel is applicable because the Plaintiffs didn't suffer the required injurle~.·~· ·>,.~r . .": : .... 
~nnection with their employment. In"the worker's compensation cases, the P~aintiffs" .:. '::;'.: ?:\f: l·::.: .-'::.:,: . 

, .:'" "::' .' 

weren't required to prove. which employer was responsible for their injuries f? be 

cOmpensable; the only proof required by the Plaintiff was to prove tlleir inju~e~ .~. '.' . "':' , 

causally connected to employment, regardless of their employer. Therefore, cOl1~t~al .. :·~':<:~:··:J··,'~· ;:'::.' 
. '. ~.l: :~.: ....... , . 

estoppel is applicable to bar the Plaintiffs from asserting any deliberate intent claim 

against any of the Defendants the employees worked for up and until ~e filing 9f the 

worker's compensation claim Qfthe respective Plaintiffs. 

The Plaintiffs had a full and fair opportunity to litigate the issue ofinj:ury in tI:.e:.: .: ::":.';: 

worker's compensation cases. The Plaintiffs were represented by counsel, conducted .. ' .. 

written discovery, took depositions and obtained expert witnesses; virtually identic1l1to 
.. ";: :.' 

all ofthe procedures in a civil action. The Plaintiffs in fact were represented. by ~~~1, 

conducted discovery, took depositions and had expert witnesses testify in suppm:toftheir.·:·::: 
. . ' .. ' .' 

claims. 

In tbe underlying worker's compensation cases, the issue of whether the Plaintiffs .... 

had, by a preponderance of the' evidence, suffered a compensable injurY or ~eath with <f .': 
. '. -: 

causal connection between their alleged injury and their employment had a1~eady booI.l: .' <. '. 
r.· : 

decided and was determined that there was no causal connection between any of the' ; . ; .. , 

Plaintiffs' alleged injuries and their employment. In the worker's compensation cases; . 

. there has been a final adjud.ication on the merits of the claims, the Plaintiffs·in· the 

', .. ' 

deliberate intent action are the same plaintiffs in the worker's compensation claims' aDd " 
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the Plaintiffs had a full and fair opportunity to litigate the issue prior to the pres~i action.::: :?). ~ 
Th~refore, collateral estoppel is applicable to the present case and acts as a bar to' p~~hlblt;./;;::.":"'!':· ~ ,,: . : '. '. 
the re-litigation of the issue of alleged injuries connected to their employment that has:: :.' ::.i\.~·:/:.f:.;::".:: : .... 

. .. :', ':' .. ~:~.:.;<. ',' < 
" .' been previously decided. 

': '. 

. . . " ;::, 

.. ':., 
... 

~~";'!,,!!'!:,,~:'D be Applied 10 Quasi-Judicial Determinauon. ot .....•... ~.;; j!¥~~;:{; .. 
The West Virginia Supreme Cnurt of Appeals has held that collateral est<>ppei" Cat'l;;::~··::t; t· '. :.::, 

, , .': 

be applied to quasi-judicial determinations of administrative agen·cies. In Vest v. Board .: 

ofEduc. o/County o/Nicholas, 193 W.Va. 222,485 S.E.2d. 781 (1995), the Court set·' .' .. 
"., 

forth the three elemints for quasHudicial preclusion: 1) the prior decision'must be . ". 

. , ' . 

rendered pursuant to the agency's adjurucatory authority; 2) the procedures employed.bY· ... ". 

the agency must be substantially similar to those used in a court; and 3) the identicality of 

the issues litigated is a key component to the application of administrative res judiCat~or .: 

collateral estoppel. 

The application of collateral estoppel to 8 deliberate intent cause of action, as long··· 

as aU three required elements are met, is appropriate. The provision for a deliberate .. :. 

intent cause of action is contained in West Virginia Code §23--4~2( d)(2)· for .worker's .:' 
.:' ,::.: . 

C<impemRtion claims. 2 , ..... ' 

2 W , Va. Code §23-4-2(d)(2) states; "The immunity from suit provided under this ~ection and under'· '. 
sections six and six-al article two of this chapter may be lost only if the employer or person against whom 
liability is asserted acted with "deliberate intention". This requirement may be satisfied oniy it: . . 

(i) It is proved tbat the employer or person against whom liability is asserted acted with a conscfously, :, .;.' .. 
subjectively and delibe;rately fcnned intention to produce the specific result of injury or death to an '. 
eroployee. Thls standard requires a showing of an 8,ctual, specific intent and may not be satisfied by· . 
allegation or proof of: (A) C-onduct which produces a r~ult that was not specifically intended;' (B) cOndUct 
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The prior decisions rendered by the Worker's Compensation Commission in the. ·::?)~,;~·r .. :.· ' .. 
worker's compensation cases an~ any subsequent appeals were issued pursuant to. the . :':./.;~U:·;:;;:~\:· \:'::::':.'; 
agency's adjudicatory authority. In fact, the Plaintiffs have failed to e~en 'dispute this ... : t:·::-: .. ·~::t:·· .:.>( 

fact in their responsive pleadings. Therefore, the flIst requirement of quasi~judicial 
:. •• :,,: .t

o
', : 

preclusi~:: m; V'" Cod. § 23.1.13, ili. procedures set forili m worl<er', OOmpensati~~'i',;:,!r ..: 
. : . ~;:::; i;(.:·· . 

claims are substantially similar to tho,se used in a court In worker's compensation " <.' 
actions, claimants may be represented by counsel, conduct written discovery, take 

depositions and obtain expert witnesses, virtually identical procedures as in a civil ac~on,: ' : :'.: '. 

which constitutes negligence, no matter how gross or aggravated; or (C) willful, wanton or. reclPess '. 
misconduct; or 

', .. ,'. 

.. '~. 

(C) That the specific unsafe working condition was a violation of a state or federal safety statute, rult;: or . , . 
regulation, whether cited or not, or of a commonly accepted and well·known safety standard within the- : .. :. .',' 
industry or business of the employer, as demonstrated by competent evidence of written standards or ".':.' 
guidelines which reflect a consensus safety standard in the industry or business, which stlltute, rule, . ". ". 
regulation or standard was specifically applicable to the particular work and woe king condition involved, all " " .. 
contrasted with a stahlte, role, regulation or ~andard generally requiring safe workplaces, equipmr.:nt or . 
woeking conditions; . .' . 

(D) That notwithstanding the existence of the facts set forth in subparagraphs (A) through (C), inclusive, of'" '.. . 
this p/!fllgrapb, the employer nevertheless intentionally thereafter exposed an employee to the specific . . ". 
unsafe working conditioo; and . . '" '. . 

(E) That the emploYI)e exposed $Uffered serious compensable injury or compensable death as defmtd. in . " : ':':.: '.: , .-
section one, article four, chapter twenty·three whether a clann for benefits under this chapter is filed or not . '. 
as a direct and proximate result of the ~ific unsafe working condition" ; , , 
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In fact, the Plaintiffs retained the same counsel, Thomas Basile, in the worker's 

compensation cases as counsel in the present case. 

'The burden of proof required in both inStances is by a preponderance of the 

evioence standard. In fact, the burden of proof in a worker's compenSation cl~ is··even~::.:- :~:: . 
, " .. ,: : ';,~ , ;," ~: .. ' . 

more liberally in favor of a claimant because it is a modified preponderance of. the: ::.j ~?:":);{ ':,:: ' .. : .... : . 
evidence standard. W.Va. Code §23-4-1(g),states that "[i)f, afterwei~ng al.I ·of-the···. ·J~):--i.ti;··<:':'~.:::'·:·· 

. .' ... ' .. ', .. ':,:''- :', ' :. 
, : .... ;''f' 

evidence regarding an issue in which a claimant has an interest, there is a finding th~t an;: ";~'.::' 

. , equal amount of evidentiary weight exists favoring conflicting matters for resolution, the ..... : 
• !, ~. 

resolution that is more consistent with the claimant's position will be adopted." The •.. · '.' . 
'. . 

procedures set forth in worker's compensation cases are substantially similar to those in . 

civil actions; therefore, the second element of quasi-judicial preclusion app~ies to this .. 

case. 

The issue of whether the Plaintiffs had suffered a serious compensable i~.uty or ':.: . : c'· " .. 
, " ,'.~:' . , .' 

compensable death as a du-ect and proximate result of the specific unsafe working 

condition or employment, as alleged, was decided jn the worker's compensation case;s: 

In those proceedings, the ruling was that the Plaintiffs did not prove, by a preponderance' 

of the evidence, that they had suffered such an mjmy. The very same issue, whether·the:: ::: .. '.:' : 
',. ,': ~ . . '. '. 

Plaintiffs suffered a serious compensable injury or compensable death· as a direct and. 

proximate result of the specific unsafe working condition, had already b~en 4ecided in 

the worker's compensation cases and the injuries alleged were a key coropo.nent-ofthose 

proceedings that resulted in a denial oftheir claims. In fact, the establishment of a .:. : ..... ~ ... 
, ,',:: ' 

compensable injury or death is a required element to maintain a deliberate cause of aCtion'. .... . . 

under W.Va. Code §23-4-2-(c), §23-4-2(d)(i) and §23-4-1(d)(ii)(E). 

~', . 

Page 16 of19 

.' . 
'-' , 



= = 

= 
iiOii 

:~:::.;. ::.:.: .:.... ',;.: '. , .... ,: .:;. . , .... " ,,' 

: ". ": .' '~':-. .... ' .. 
': : .... ... : ........ :-: i 

A-16 

" :. 

.' 
The three elements for quasi-judicial preclusion; that the prior decision ~ust 1;Ie ". '.:.' ;' ::-.ii'". ::': ..' 

• .' '. " .' '" .. ",:~: I'" .' 

: ':" .:'!;":.:,., " 
rendered pursuant to the agency's adjudicatory authority; that the procedures employed: ,: 

by the agency must be substantially similar to those used in a court; and that the '., . '.: .. ' .: .. : .... 
. , • I • 

identicality of the issues litigated is a key component to the application of.administrati~e ; :> . ',: .': 
collateral estoppel, are appiicable to the Worker's Compensation rulings and as sUch, . ' .. ;\' t:·::~~r< : .,; --;: 

. .' ,.' , . :.:.\ ::~1~:' ': ." -: 
quasHudicial preclusion is appropriate. Therefore~ this court finds that collateral· 

.. : ' 

estoppel is applicable to the quasj-judi0iaJ detenninations in the worker's c~mpensation'" :. ": .. ':--' . 
. . .' ... " . " 

cases. 
." ':.: . 

,'. ': 
.'.: 

3. Plaintiffs Cannot Assert 1'1 Deliberate Intent Claim Under W.'Va; Code § 23-4 ... 2 '. 
when the Plaintiffs were Found, by ~ Preponderance of the Evidenceto have not '. 
Suffered a Seriolls Compensable Injury or Death f:JS a Direct and Proximate Res~t .. ~. 
of the Alleged Specific Unsafe W Qrking Conditions. .: .... '. :'; ... ;' 

The findings in the Worker's Compensation cases were that the Plaintiffs did no~ 

suffer the required injuries as a result of their employm~nt, sufficient to allow for a' ... 

. recovery. The ruling has a quasi-judicial preclusive effect on the issue ofwheth~r.the . 

Plaintiffs suffered the requisite injuries to maintain a deliberate intent cause of action ... -' '.: 
" " ' 

The Plain~ffs are estopped from re-litigating the issue ofwbether the plaintiffs have 

suffered an injury or death as the result of the actions of their respective emplo:yers. : .. 

W.Va. Code 23·4-2 (c) states: 

"[iJfinjury or death result to any employee from the deliberate intention of his':: .'. 
or her employer to produce the injury' or d~th of the employee, the widow> .' ' .. , ". , .. : 
widower, child or dependent of the employee has the privilege to take "Qnder this' . '.:- .. ' 
chapter and has a cause of action against the employer, as if this chapter had not .': 
been enacted, for any excess of damages over the amount received or rec~ivable . . 
in a claim for benefits under this chapter. whether filed Of not." (Emphasis ... 
added). 

.. " 

'. '. ' . .-
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. ~ .. 

A key element to maintain a deliberate intent cause of action is that the employee must ,,~<. : :':',~,.: ... 

have suffered an injury or death as a result on their employer's de1ib~e intent't.o 
~ ~ . : . 

. :. '.!': . --I' 

produce such an injury or death. in the worker's cOTJlpensation cases it was dete~me~:~ .:~.<.>.( ... -. :' 
that the Plaintiffs failed to prove that.they suffered an injury or death as a result ofthei; ,/.; .. ,:~':~f1;-:.;:'" :/ 

respective employment. The Plailltiffs cannot prove their employers' deliber~ely caused.' .. ·.i:· ::?>.' 
. . ... '~. 

'. 

an injury or death since the court already fo'Und that the Plaintiffs did ·not incur·any irijmr '. 
~ .. ~. :':: :., .- . 

or death as a result to their employment. . . . . ': . 
. '. :::' :' ...... ~ : 

To establish a deliberate intent cause of action, an employee must prove each of ' :.:, . 

the five elements set forth in Section 23-4-2(d)(2)(ii)(AHE) of the West Virginia Code. . 

However, if an employee fails to show' that a genuine issue of material fact.exists .on eae?'· ,.: 

of the five e] ements, .. the court shall dismiss the action upon motion for sunn:nary ..': .. ', .:.: . 
• . .: ..•.• , j. 

judgment." W.Va. Code §23-4-2(d)(2)(iii)(B). The fifth element of a deliberate intent' : 

cause of action requires the employee to prove that he or she has suffered an injury or. . 
. . . . ~ . . 

death "as a proximate result ofthe specific unsafe working condition. W.Va. Code §23~4-... 
. ". . . . 

2( d)(2)(ii)(E). Based on the Plaintiffs' failure to prove that they suffered such im. i~~rY" ' ... .. 
, '~.' ... :. ' ..... ~ 

as a result of their worldng conditions, the Plaintiffs cannot meet.their buxden of proof. 

required in W.Va. Code §23-4-2(d)(2)(ii)(A)-(E), 

Additionally, W.Va. Code 23-4-2 (c) proVides that any employ~~ proving 

deliberate intent is entitled to r~very {'for any excess of damages over the amount " . 
.. . <:.' . :":":' 

received or receivable in a claim for benefits." (Emphasis added). Ifan employee i~' . '. '. ::'.' ': .. 
:.';J 

permitted to maintain a deliberate intent claim after the worker's compeJl~ation claims .. : .. '.:: . 

were denied based on a lack of compensable injury, an employer "You1d po.t.entiaUy 1;1e 

subject to greater liability. This result would place employers in a difficult positio~ .. '. -.. ' .: 
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..- ...... :-.-:, "-- -'-.-
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'. : ..... . 

· " 

:. .~ 

either choose not to defend the worker's compensation claim or defend.the work~'s : ' ....... , ...... :. 

compensation claim ·and risk greate~ liability exposure on behalf of the emPlOyers:': ~i~' .::: .... :.:.~ //, .. ::.' ~':-': 
.. '. "':'. :'.' 

Court finds that such an interpretation would be contrary to the legislative intent of the'. ':.i.: ::; ;~:Z ~':: "::'.: ..... 
. . : .. :.: ::\:'~'X,:': ' .. ,. 

worker's compensation laws, 
' .. :,:,,;' 

' . 
• ! .:.: 

This Court finds ~at based on the preclusive effect of collateral estoppel; the.' .;. 
. '.: :: ..... ::.: ... : . 

Plaintiffs can not maintain a deliberate intent cause of action against the Defendants. " . ." .. ::.: .... /~< .. 
'. .: " ;?r>~~{~.··:···· :.: .. ') 

III. CONCLUSIONS OF LAW 

It is accordingly ADJUDGED and ORDERED that the DEFENDANTS' 

MOTIONS for SUMMARY JUDGMENT is GRANTED and as such, the deiiberate ... ;., . .-
. . ..... . 

intent claims by the Plaintiff~ Roger Muncy, Katy Addair (Adlninistratrlx for Gary . ' .. : ..... '.' 
. . :" ~ ':. 

Addair), Larry: Hatfield, William Wees.e, Mitchell McDerment, Kenneth King, 

Steven Hylton, Clarence McCoy, Bobby Maynard, James Jones, CarIMePeake, ~nd' .'. 
· . 

Terry Martin are dismissed as a part of this action. 

The parties' objectio;1s and exceptions are noted by the Court. It is further 

ORDERED that the Clerk of this Court send certified copies to counsel ofrecotV in this : .. :' 

case, 

Entered thi:V'1 day of July 2010. 
· . :, 

JACK ALSOP 
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