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IN THE CIRCUIT COURT OF WYOMING COUNTY, WEST VIRGINIA < .

GARY ADDAIR, ¢t ak,,

Plaintiffs,

v .. Civil Action No, 04-C-252 . -~
Honorable Judge Jack Alsop .-

LITWAR PROCESSING COMPANY, LLC, et al,,

Defendants.

'ORDER GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT
DISMISSING THE DELIBERATE INTENT CAUSE OF ACTION CEAIM -

Pursuant to Rule 56'0‘.6' the West Virginia Rules of Civil Procedure, Defenda:;tﬁs' .
Virginia Crews Coal Company, Independence Coal Con':tpany? Inc., Rawl Sh?ks‘&' .
Pr-ocessingl Co., Buffalo Mining Company, Standard Labs, Tnc., ]}Ioon'é Aéssbt:‘iétes,
Inc., Westmoreland Ceoal Company, Pittston Coal Management Coﬁxpany; Prtts ?01; :

 Coal Sales Corporation, Marfork Coal Company, Inc,, Massey Energy Compény, -
Massey Coal Services, inc., and Massey Coal Capital Corporation (“hexeiﬁaf.tef |
Defendants”) moved this Court for summary judgment on the bésis that Plﬁintiﬁ‘s _;R{):ger
Muncy, Katy Addair (Administratrix for Gary Ad&air), Larry Hatﬁg] 4, Wllllam .
Weese, Mitchell McDern.lent, Kenneth-King, Steven Hylton, Clarence McCoy, :
Bobby Maynard, James Jones, Carl MePeake, and Terry Martin (hereina f_tel:; : :

“Plaintiffs”) are collaterally estopped from asserting a deliberate intent clai'zii'ég'ainst the
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Defendants because of a failure to meet all of the requirements for a deh"beratg iﬁten;c:
claim under W, Va, Code 23-4-2. |
The worker’s compensation claims by the Plaintiffs were denied by the wOrkég’s
compensation commission based on the finding that the Plaintiffs did notsuffera .
recoverable injury under the Worker’s Compensation laws. For the reasons heremaﬁer :sé;f
forth, Plaintiffs can not prove one of the required elements of the deliberate injte'n; pla:ﬁi :
because of the preclusive effect of collatera] estoppel. Since the Plaintiffs are precluded
from retrying the issue of injury, they can not maintain their deliberate intent cause of
action because they are unable to prove an injury as required under W.Va. Co&e-.§ 23~,f1— o -
2(d)(@) or §23-4-2(d)(ii)(E). As such, summary judgment in favor of the Befendgpts ig. sl
approptiate. ‘ . .
For the purposes of the motions for summary judgment, and in accordance with . oo o
the requirement that the trial court make factual findings sufficient to permit meaningful
appellate review, Fayette County Natl, Ban, v. Lilly, 484 S E2d 232, 199 W..Va, 349, - ) "V;v. "
(1997), the Court makes the following undisputed facts, which the Court finds to be | |

relevant, determinative of the issues and as a basis therefore, sets forth as follows:

I._FINDINGS OF FACT L

1. Plaintiff Larry Hatfield (hereinafter “Hatfield”) was employéd ;t Buffa:lo | o
Mining from 1981 to 1983 and Standard Laboratories, Inc. from 1989 to 1997. | ;

2. Plaintiff Hatfield filed a Worker’s Compensation claim on May 9, 2003 fha£ _

was denied on October 14, 2003, in which the Worker’s Compensation Cb_mnﬁssion _ -
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found that Plaintiff Hatfield’s alleged injurics and/or disease had no causal connection to

chemical exposure during his employment.
3. Plaintiff Hatfield appealed the Worker'y

Compensation Commission’s decision

to the Office of Tudges, which affirmed the Commission’s decision opn November 30,

2007. Plaintiff Hatfield then filed an eppeal to the Board of Review, in which the

previous decision was affirmed, the appeal time hayving nm, the decision has become a

final order.

4. Plaintiff Williarn Weese (hereinafter “Weese'”) worked at Buffalo Mining from

1970 to 1984 and Elkay Mining Cotopany from 1984 to 1998,

5. Plaintiff Weese filed a Worker's Mpe+mﬁon Claim on May 29, 2003 that

was denied on October 14, 2003, in which the Wor
found a lack of objective medical evidence support

and/or disease from chemical exposure.

ker's Compensation Comunission

ng Plaintiff Weese's claim of injury

6. Plaintiff Weese appealed the Worker’s Compensation Commission’s decision

to the Office of Judges, which affirmed the Commi

Plaintiff Weese then appealed that decision to the

ion’s decision August 17, 2005.

ard of Review; however that appeal

was subsequently dismissed by Plaintiff Weese, and therefore the decision of the Office .

of Judges has become a final order.

7. Plaintiff Mitchell McDerment (hereinafter “McDerment™) was employed at

Standard Laboratories, Inc.

8. Plaintiff McDerment filed a Worker’s

that was denied on November 11, 2004, in which thy
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Commission found that Plaintiff McDerment did not suffer a compensable injury or- .

disease during his employment.

9, Plaintiff McDerment appealed the Worker’s Co;xlpensaﬁon Cormmission’s .
decision to the Office of Judges, which affirmed the Commission’s decision 6;1 May 9, -
2007. Plaintiff McDerment appealed that decision to the Board of Review; however that:
appeal was subsequently withdrawn by Plaintiff McDerment, and therefore, the declslo
of the Office of Judges has become & final order. o

10. Plaintiff Kenneth Kiné (hereinafier “King")w_as employed at Staﬁda;rd
Laboratories, Inc, |

11. Plaintiff King filed a Worker’s Compensation claim on Septerﬁbei 8, 2003
that was denied on December 13, 2004, in which the Worket’s Compensaﬁop o
Commission found that Plaintiff King did not have a compensable medical obpdiﬁox_z
r.elated to exposure to chemicals during his employment.

- . 12. Plaintiff King appealed the Worker’s Compensation Commission’sdégiéié)ﬁ; .

to the Office of Judges, which affirmed the Commission’s decisi-pn on May 3, 2007.

Plaintiff King appealed that decision to the Board of Review; however that appeal was ‘.
subsequently withdrawn by Plaintiff King, and therefore the decision of the Office of .
Judges has become a final order. | o

13. Plaintiff Steven Hylton (hereinafter “Hylton™) ;Nas employed at-
Westmoreland from May 1978 to August 1987; at Noone Associates, Inc. frc.n_*n, Aungust
1987 to September 1988; af West Virginia Léboratoﬁes, Inc. from _S@pter‘nbef 1988 to
December 1995; and at Precision Testing Laboratory, Inc from December 1l995 o July.

1996 and then May 1997 to August 1999,
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14. Plaintiff Hylton filed a Worker s Compensation clalm on May 9, 2003 that

was denied on October 1, 2003, in which the Worker's Compensation Comnusszon foun
that Plaintiff Hylton's al]eged injuries had no causal connection to chemical exposure m )
his employment. o |

15. Plaintiff Hylton appealed the Worker’s Compensation Commission’s déc;,iéibﬁ- :
to the Office of Judges, which affirmed the Commission’s decision on December 6, 200
Plaintiff Hylton appealed that decision to the Board of Review, and on August 31, 2007
the Board of Review affirmed the Office of Judges' decision. Plaintiff Hyiton then ﬁled
an appeal with the West Virginia Supreme Court of Appeals which was rejectgd on Jpqe )
22,2009, making the desision by the Board of Review a final order. "'

16. Plaintiff Clarence McCoy (hereinafter “McCoy”™) was employed at szl
Sdes & Processmg Company and Independent Cogl Company, Inc from 1981 to 1999, |

17. Plaintiff McCoy filed a worker’s compensation claim on August 28, 2003 _f.-f i
that was denied on December 13, 2004, in which the Worker's Compensation
Commission found that Plaintiff McCoy's alleged injuries had no direct causal
connection between work and the alleged condition. Fm-thermore, thc Plamnff' s alleged -
condition can't be fairly traceable to his employment as the proxupate cause a:;d; the _.
alleged condition is independent of the employment relationship. | |

-18. Plaintiff McCoy appealed the Worker’s Compensation Comn;issiqn’s: ' . | o -

decision to the Office of Judges, which affirmed the Commission’s decision én January ) :
26, 2007. Plaintiff McCoy appealed that decision to the Board of Review, anﬁ on August .»; N
31, 2007, the Boerd of Review affirmed the Office of Judges’ deci;ion, making the-.-_, 5

decision a final order,
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19. Plaintiff Roger Muncy (hereinafter “Muncy™) was employed af Virginia
Crews Coal Company from 1986 to 2001

20. Plaintiff Muncy filed a Worker’s Compensation cla.lm on May 19 2003'
which was denied on September 2, 2004, in which the Worker’s Compensaﬁon
Commission found that Plainfiff Muncy’s alleged injuries had “no direct causal

connection” between his work and alleged condition

21, Plaintiff Muncy appealed the Worker’s Compensation Commission’s-
decision to the Office of Judges, which affirmed the Commission’s decision on May 14,
2007 and stated there is “no credible evidence that the claimant’s symptoms are the
result of occupational exposure.” Plaintiff Muncy appealed that decision to the Board of
Review, and on December 12, 2007, the Board of Review affirmed the Office of Iudg'cs
decision. Subsequently, Plaintiff Muncy filed a petition for appeal with the West
Virginia Supreme Court of Appeals and said petition was rejected on Fuly 24, 2009
making the decision of the Board of Review a final order,

22. Plaintiff Katy Addair is the Administratrix of the Estate of Gary Addaur
Gary Addair was employed at Virginia Crews Coal Company from 1982 to 1999,

23 "Gary Addair filed a Worker's Compensation claim on May 28, 2003 that the
Worker’s Compensation Division held the claim was compensable by Order of August
13, 2003. Said Order was reversed by an Order entered on August 22, 2003, until further
evidence could be presented. The Workeér’s Compensation Commission found that Gary
Addair’s alleged injuries had no causal connection to chemical exposure in his

employment and denied the claim on Januaty 24, 2006
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24. Gary Addair appealed the Worker’s Compensation Commission’s decision to i

the Office of Judges, which affirmed the Commission’s decision on November 15, 2007:. : .

Gary Addair appealed that decision to the Board of Review, and on August 21;, 2008,' the

Board of Review affirmed the Office of Judges’ decision. Plaintiff’s counse], in hIS :
opposition to the defendant’s motion for summary judgment, stated that Plamtxﬁ‘ Addau'
had an appeal pending with the West Virginia Supreme Court of Appea.ls, however, at the

date of that filing, by the plaintiff, there was no record of an appesl with the West S

Virginia Supreme Court of Appeals, the appeal time having run, the decision has béc';:mi; A- -:‘ s
a final order. . '

25. Plaintiff Bobby Maynard (hereinafter “Maynard”™) was employed at Buﬁ‘alé B
Mining Corapany from 1978 to 1985, A |

26. Plaintiff Maynard filed a Worker’s Compensation claim on Ma}; 9, 2003 that N
was denied on September: 2, 2004, in which the Worker’s Compensatxon Cozmrxisswn - o
found that Plaintiff Maynard’s alleged injuries had no causal connection to chmmcal '
exposure in his employment. |

27. Plaintiff Maynard appealed the Worker’s Compensation Conmlis'sio;.l’s".:;.lf;: |

decision to the Office of Judges, which affirmed the Commission’s decision on.

December 6, 2006, Plaintiff Maynard appealed that decision to the Board of Revze;w, and

on August 31, 2007, the Board of Review affirmed the Office of Judges’ decision thc.
appeal time having run, the decision by the Board of Review has become a final order.
28. Plaintiff James Jones (hereinafier “Jones”) was employed at Westmoreland

Coal Company from 1971 to 1985
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29, Plaintiff Jones filed a Worker’s Compensation claim on May 9, 2003 that was .' Sk L

denied on Septernber 2, 2004, in which the Worker's Compensation Corimission fo'uryt_d_'_,'; :
that Plaintiff Jones’s alleged injuries had no causal connection to chemical exposﬁfé m
his employment, | |
30. Plaintiff Jones appealed the Worker’s Comﬁensation Commission’_.s décisi@rl '{:
to the Office of Judges, which affirmed the Commission’s decision on Dé#émﬁgx_ 6,2006

Plaintiff King appealed that decision to the Board of Review, and on Aﬁgust -3_1,'.2‘00'.7,?-.

: v
R

the Board of Review affirmed the Office of Judges’ decision, the appeal time having ru);l, L

the order has become a final order.
31. Plaintiff Catl McPeake (hereinafter ;‘McPeake") was employed at

Westmoreland Coal Company from 1972 to 1992.

was denied on September 2, 2004, in which the Worker’s Compensation Commission .-
found that Plaintiff McPeake’s alleged injuries had no causal confection to chemical |
exposure in his employment.

33. Plaintiff McPeake appealed the Worker’s Compensation Cémnﬁssio'n.’s. |
decision to the Office of Judges, which affirmed the Commission’s decision o%x B

December 6, 2006. ‘Plainiiff McPeake appealed that decision-to the Board of Review, -

and o August 31, 2007, the Board of Review affirmed the Office of Judges’ decision, " -

the appeal time having run, the decision has become a final order.
34. Plaintiff Terry Martin (hereinafter “Martin”} was employed at Noone

Associates from 1984 to 1993.
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_ course of and resulting from employment.”

35. Plaintiff Martin filed 8 Worker's Compensation claim on May 19, 2003 that
was denied on December 6, 2004, in which the Worker’s Compensation Camm1ss1on -

found that Plaintiff Martin’s alleged injuries were “not due to an injury reccived in the

36. Plaintiff Martin appealed the Worker’s Compensation Comm1ss1on s dec1smn- i

to the Office of Judges, which reversed the Commission>s decision on February 26 20[)‘7
and ruling Plainti{f Martin’s claim compensable for toxic encephalopathy. The West
Virginia Insurance Commission appealed the Office of Judges” decision to the Board of

Review who reversed the Office of Judges® decision and reinstated the Worke,r?s

Compensation Commission’s decision on February 27, 2008, which statéd that Plaintiff»lz _
Martin did not sustain a compensable injury. Plaintiff Martin appealed that dccision ’to BT .

the West Virginia Supreme Court of Appeals who refused to hear the Pet1t10n on August

24, 20089, making the decision by the Board of Review a final order

37, Bach of the aforementioned Plaintiffs had an opportunity to fully litigate t'hef‘. . :

issue of compensable injury before the worker’s compensation commission,

1. DISCUSSION

A, Summary Judgment

A motion for summary judgment should be granted only where it is cl.ea'r ﬂ;at'.'n,';,'i :
genuine issué of material fact remains to be determined and the moving pa rty i? eﬂti‘tl‘g'd' S
to judgment as a matter of law. Hanlon v. Chambers, 195 W. Va, 9'9,'464 SE2d 741 o
. (1995}, and an inquiry concerning the facts is not desirable to clarify the aﬁpﬁcéﬁo;.{ of . )

the law. Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). When a motion for, - = . ..
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swmmary judgment is mature for consideration and is documented with such clarityasto

leave no room for controversy, the nonmoving party must take initiative and by
affirmative evidence demonstrate that 2 genuine issue of fact exists. Williams v. Precisio
Coil, Inc., 194 W. Va. 52, at 59, 459 $.E.2d 329 at 336 (1995). s
The circunit court’s function at the summary judgment stage is not to wei gh .
evidence and determine truth of the matter but fo determiné whether there is a gériu_i:i}t;j:
issue for trial; consequently, the court must draw any permissible inference ﬁ@m | _
underlying facts in a most favorable light to the party opposing the motion. Williams v. .
Brecision Coil, Inc.,, 194 W. Va. 52, at 50, 459 S.E.2d 329 a1 336 (1995). © |
A summary judgment is appropriate if, from the totality of the evidence prcse‘piq_ii
the record could not lead a rational trier of fact to find for the nonmoving Ihartl-y:, such: .gs'.“" | ,. g
where the nonmoving party has failed to make a sufficient showing on an essential |
element of the case-that it has the burden to prove. Williams v. Precision Coll, Inc, 194 .
W. Va, 52, at 59, 459 S.E.2d 329 at 336 (1995). | e
[A] defendant may be entifled to summary judgu1en£ if he can negate an 1ssue as . |
to which a plaintiff as the nonmoving part}lr has the burdeén of proof or, if 'he caﬁ show .
that the plaintiff will be unable to prove a critical fact at trial. Williams v Precision Coil, .-A}- :
Inc., 194 W.Va, 52, 62 n.17, 459 $.E.2d 329, 339 n.17 (1995). | ‘ |
When therc is no dispute as to the salient facts and there only exists a questio‘h df ' .j‘i‘
law for the Court, the controversy should be disposed of promptly to ayoid a lengthy tnal :
Painter v. Peavey, 192 W. Va. 189, 452 S.E.2d 755 (1994). However, %hefe tﬁexﬁe is d:
genuine issue of a material fact, summary judgment shouid be denied. Howard's qui’:lé:f::_; . '

Homes, Inc. v. Pattor, 156 W.Va. 543, 195 S.E.2d 156 (1973).
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According to Rule 56(a) of the West Virginia Rules of Civil Procedure, a patty.

seeking to obtain declaratory judgment may move for a summery fudgment in the ‘pmy’g}_
favor upon all or any part thereof. For the reasons hereafter set forth, the i_)efghdanﬁ are , 4
entifled to summary judginent with regards to the deliberate intent cause of aéﬁogtﬁl'ed_',_-'- 3

by the Plaintiffs.

B. Issues

1. The Doctrine of Collateral Estoppel Prohibits the Plaintiffs from Pursuhxg their .
Deliberate Intent Claims against the Defendants. .

Collateral estgppel is a legal doctrine 1n which a judgment in one case prcvén'ts a | '
party to that suit from trying to litigate the same issue in another legal action, In effect,” '
once decided, the parties are pennaﬁenﬂy bound by that ruling if cdllatc;ra]'éstoppei js"' Y
applicable, Collateral estoppel is applicable to a prior proceeding when four ~con'ditf6ns: |
are met; 1) iheissue prevxously decided is 1dcnt1ca} to the one presented in the actxon m ) o
quesnon, 2) there is a final adjudicatmn on the mcnts of the prior action; 3) the party . .
against whomn the doctrine is mvoked was a party or in privity with a party toa pnor
action; and 4) the party against whom the doctrine is ralsed had a full and fair oppofcumty
to litigate the issue prior to the present action. State v. Miller, 194 W, Va. 3, 459 S, E 2d _ ' " .'
114 (1995). L

The issue previously decided in the worker’s compensation cases, whe;chet the e
Plaintiffs suffered an injury or death that is causally conoected to their émpmymeﬁf,_;s o '

one of the sarne issues that the Plaintiffs must prove in their deliberate intent'claim’i;ﬁdéﬁ .
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cither W.Va. Code §234-2(d)() or §23-4-2(d)i)(E)." The final determination in all of

the worker’s compensation cases found that the Plaintiffs failed to prove thet tﬁey .

suffered the requisite injury.

The worker’s compensation cases have all concluded with a final adjudicaﬁdx;..én
the merits of their respective claims. After the initial decision was rendered in the ) .
worker’s compensation cases, the Plaintiffs filed varying levels of appeals on their. ‘ .j . ' i
claims. All of the plaintiffs’ claims have been denied and the time allowed for g;’lfiapPeha_'l": s
has expired. '

The Plaintiffs in the workers compensation cases, Roger Muncy, Katy Aédair ‘ _
(Admiistrafrix for Gary Addair), Larry Hatfield, Williom Weese, Mitchell McDerment, . ©
Kenneth King, Steven Hylton, Clarence McCoy, Bobby Maynard Jémes Jones Caﬂ '

- MePeake, and Terry Martin, are the same Plaintiffs who are the parties to this acmon. ; e
The Defendants’ motions for summary judgment are invoking the doctrine of collateral
estoppel agén'nst those very same Plaintiﬁjs to preclude the r&lit-igation of the issue of E A
injury. ‘ 4 |

The Plaintiffs have argued that certain Defendants listed in this moﬁdn fo"r e
summary judgment weren’t named defendants in the worker’s compensation claims; S

however, that fact does not prohibit the application of collateral est0p'pel. The only

! W.Va. Code §23-4-2(d)(i) states: “It is proved that the employer or person agamst whom habzlxty

is asserted acted with & consciously, subjectively and deliberately formed intention to produce the  specific
result of infury or death to an employee. This standard requires # showing of an actual, specific intent and .
may not be setisfied by allegation or proof of {A) Conduct which produces a resnlt that was not RN
spesifically intended; (B) conduct which constifutes negligence, no matter how gross or aggravated; or (C) L
willfol, wanton or reckless misconduet”

W,Va. Code §23-4-2(d)(ii)(E) states: “That the employce exposed suffered serious compensable infury or -
compensable death as defined in section one, article four, chapter twenty-three whether a claim for benefits -..
under this chapter is filed or not as a direct and proximate result of the specific unsafe working condition.” . .

i
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requirement in the worker’s compensation cases is that the plaintiff must show that an

injury is related to any employment to'be compensable. The preclusive efféét of. =

collateral estoppel is applicable because the Plaintiffs didn’t suffer the reqlxlred injxi:l‘leé 1n
(;onnecti on with their employment, In-the worker’s compensation cases, the Plainﬁﬁ's:’-. 3
weren’t required to prove which employer was responsible for their injuries to l.'-ie. B
compensable; the only proof required by the Plaintiff was to prove ﬂiéir.illjm:i:es. are _ .-
causally connected to employment, regardless of their employer. Therefore, cona"'t-@ -;
estoppel is applicable to bar the Plaintiffs from aéserting any deliberate intent claim
against any of the Defendants the employees worked for up and u;xtil the filing of thé -
worker’s comapensation claim of the respective Plaintiffs,

The Plaintiffs had a full and fair opportunity to litigate the issue of injury m‘the L .'_ |
worker’s compensation cases. The Plaintiffs were represented by counsel, conducted .. . ;
written discovery, took depositions and obtained expert witnesses'; virtually i;lcntic,al_"to o
all of the procedures in a civil action. The Plaintiffs in fact were represented by counsel, o
conducted discovery, took depositions and had expert witnesses testify in S\Ippéﬂ-of their :,. ; "
claims. L

In the undeﬂymg worker's compensation cascs thei issue of whether the lenhffs ". .. '
had, by a preponderance of the evidence, suffered a compensable injury or death mth a
causal connection between their alleged injury and their employment had already been )
decided and was determmed that there was no causal cormection between any of the -
Plaintiffs’ alleged mjurles and their emp]oyment In the worker’s compensation cases-

.there has been a final adjudication on the merits of the claims, the Plaintiffs.in the

deliberate intent action are the same plaintiffs in the worker’s compensation claims and
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the Plaintiffs had 4 full and faix opportunity to litigate the issue prior to the pr&eérﬁ acﬁoﬁ. :
Thérefore, collateral estoppel is applicable to the present case and acts as a bar to. prohlb
the re-litigation of the issue of alleged injuries connected to their employment that has: .~

been previously decided.

2, Collateral Estoppel can be Applied to Quasi-Judicial Determinations of
Administrative Agencies,

The West Virginia Supreme Cowrt of Appeals has held that collateral .estoppei'éaﬁ

be applied to quasi-judicial determinations of administrative agen'cics. In Vest v, Board -

of Edue. of Caunty of Nickolas, 193 W.Va. 222, 485 S.E.2d, 781 (1995), the Courtsét * -1 " -

forth the three elements for quasi-judicial preclusion: 1) the prior decision must be

rendered pursuant to the agency’s adjudlcatory authority; 2) the procedures emplOyed by RS

the agency must be substantially similar to those used in a court; and 3) the 1dent1ca11ty of
the issues litigated is a key component to the application of administrative res judic':ate_i'or T

collateral estoppel.

The application of collateral estoppel to a deliberate intent cause of action, as loﬁg-': A - o

as all three required elements are met, is appropriate. The provision for a deliberate
intent cause of action is contained in West Virginia Code §23-4-2(d)(2) for worker's T

campensation claims, 2

2 W.Va.Code §23-4 2(d)(2) states; “The immunity from suit provided under this section and nnder - -

sections six and six-a, article two of this ¢chapter may be lost only if the employer or person against whorn S
liability is asserted acted with "deliberate intention”. This requirement may be satisfied only ifs.

(i) 1t is proved that the employer or person against whom liability is asscrtcd acted with & consofous] Vi vl
subjectively and deliberately formed intention to produce the specific result of injury or death to an -
employee. This standard requires a showing of an actual, specific intent and may not b satisfied by .
allegation or proof of; (A) Conduct which produces a result that wes not specxﬂcally intended; (B) conduct :
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The prior decisions rendered by the Worker’s Compensation Comrnission in the :
worker’s compensation cases and any subsequent appeals were issued pursuant to the :
agency’s adjudicatory authority. In fact, the Plaintiffs have failed to e.ven .disp'uté this " -
fact in their responsive pleadings, Therefore, the first requirement of quasi}judic.iail . )
preclusion is met, B

Under W.Va. Code § 23-1-13, the procedures set forth in worker's cdmpensatioq

claims are substantially similar to those used in a court. In worker’s compensation ... "

actions, claimants may be represented by counsel, conduct written discovery, take

depositions and obtain expert witnesses, virtually identical procedures as in a civil acﬁo;;,r e

which constitutes negligence, no matter how gross or aggravated; or (C) willful, wanton or recklms
misconduet; or .

»(11) The trier of fact determines, either through specaﬁc findings of fact made by the court ina tna] w1thout o
a jury, or through special interrogatories fo the jury in a jury trial, that all of the following facts are pmven. o

(A) That a specific unsafe working condmon existed in the workplace which presented a high degree of L
risk and a strong probability of serious injury or death;

(B) That the employer, prior to the injuty, had actus] knowledge of the existence of the speclﬁc unsafe .
working condition and of the high degree of risk and the strong probability of serious ll.‘lj usy or death
presented by the specific unsafe working condition;

(C) That the specific uasafe working condition was a violation of a state or federal safety statute, rule or .
regulation, whether cited or not, or of a commonly accepted and well-known safety standard within the- ™
jndusiry or business of the employer, as demonstrated by competent evidence of written standards o  + .
guidelines which reflect a consensus safety standard in the industry or business, which statute, rule, B
regulation or standard was specifically applicable to the particular work and working condition invalved, as ~ *
contrasted with a statute, rule, regulation or standard generally requiting safe workplaces, eqmpment or

working conditions;

(D) Thet notwithstanding the existence of the facts set forth in subparagraphs (A) through (C), inclusivé, of
this paragraph, the employer nevertheless intentionally thereafter exposed an employee fo the specific - '~
unsafe working condition; and RS

(E) That the employee exposed suffered serious compensable injury or compensable death as defined in "’ o oo
section one, article four, chapter twenty-three whether a claim for beneﬁts under this chapter is ﬁled ormot <. .
as a direct and proximate result of the specific unsafe worldng condition™

1]
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In fact, the Plaintiffs retained the same counsel, Thomas Basile, in the worker’s

compensation cases as counsel in the present case.

The burden of proof requzred in both instances is by a preponderance of the

evidence standard. In fact, the burden of proof in a worker's compensatmn olaimi is even:'
more liberally in favor of a claimant because it is a modified preponderance of the
gvidence standard. W.Va. Code §23-4-1(g) states that “[i]f, after weighing all of thc
evidence regarding an issue in which a claimant has an interest, thexe is a finding that an:’
equal amount of evidentiary weight exists favoring conflicting matters for resolution, the
resolution that is more consistent with the claimant's position will be adopted.” The
procedures set forth in worker’s compensation cases are substantially similar to those in
civil actions; therefore, the second element of quasi-judicial preclusion applies to this
case.

The issue of whether the Plaintiffs had suffered a serious compensable injury or
compensable death as a direct and proximate result of the specific unsafe working
condition or employment, as alleged, was decided in the worker’s compensation cases
In those proceedings, the ruling was that the Plaintiffs did not prove, by a preponderance
of the evidence, that they had suffered such an injury. The very same xssue, whether'the
Plaintiffs suffered & serious compensable injury or comnpensable death-as a dnect and
proximate result of the specific unsafe working condition, had already been declded in
the worker’s compensation cases and the injuries alleged were a key component of those
proceedmgs that resulted ina demal of their claims. In fact, the estabhshment ofa
cornpensable injury or death is a required element to maintain a deliberate canse of acton,

under W.Va. Code §23-4-2-(c), §23-4-2(d)(i) and §23-4-2(d)(E)(E).
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. identicality of the issues litigated is a key component to the application of administrative : -

A-16

The three elements for quasi-judicial preclusion; that the prior decision 'thust be =

rendered pursuant to the agency s adjudicatory authority; that the procedures employed:

by the agency must be substantially similar to those used in a court, and that the - -

collateral estoppel, are appficable to the Worker’s Compensation rulings and as such, - _

quasi-judicial preclusion is appropriate, ‘Therefore; this court finds that collateral.

estoppel is applicable to the quasi-judicial determinations in the worker's cdmpénséﬁon}' Ll .

cases.

3. Plaintiffs Cannot Assert a Deliberate Intent Claim Under W.Va. Code § 23-4-2 -

when the Plaintiffs were Found, by a Preponderance of the Evidence to have not - .
Suffered a Serious Compensable Injury or Death as a Direct and Proxhnate Result L
of the Alleged Specific Unsafe Working Conditions. oL

The findings in the Worker’s Compensation cases were that the Plaintiffs did nét:
suffer the required injuries as a result of their employment, sufficient to allow fora -
recovery. The ruling has a quasi-jndicial preclusive effect on the issue qf whether the -
Plaintiffs suffered the requisite injuries to maintain a deliberate intent cause of éction._ o
The Plaintiffs are estopped from re-litigating the issue of whether the plaintiffs have
suffered an injury or death as the result of the actions of their respective employers. - . -
W.Va. Code 23-4-2 (c) states:
“i]f injury or death result to any employee from the deliberate infention of his - “
or her employer to produce the injury or death of the employee, the widow, '
widower, child or dependent of the employee has the privilege to tzke under this ™ |
chapter and has a cause of action against the employer, as if this chapter badnot .~

been enacted, for any excess of damages over the amount received or receivable
in a claim for benefits under this chapter, whether filed or not.” (Emphasis

added).
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A key element to maintain a deliberate intent cause of action is that the employee musi e y
have suffered an injury or death as a result on their employer’s deliberate mtent to

produce such an injury or death. In the worker’s compensation cases it was determmed

that the Plaintiffs failed to prove that they suffered ah injury or death as a result of thel_r~
respective employment. The Plaintiffs canoot prove their employers deliberétely caused. .~ T
an injury or death since the court already found that the Plaintiffs did not incur- any mjury. - ; P

ordeath as a result to their employment

To establish a deliberate intent cause of action, an employee must prove each ;f - .
the five elements set forth in Section 23-4-2(d)(2)({i)}{(A)-(B) of the West Virginia Co"de.. -
However, if an employee fails to show that a genuine issue of material fact exists on each - |
of the five elements, “the court shall dismiss the action upon motion for summary ' .
judgment.” W-Va, Code §23-4-2(d)(2)(i)(3). The fifth clement of a deliberate intest | o
cause of action requires the employee to prove that he or she has suffered an mjury or . -
death *“as a proximate result of the specific unsafe working condition, WVa Code §23-4- |
2(8)(2)(i)(E). Based on the Plaintiffs’ fajlure to prove that they suffered such an mJury b
as a result of their working condmons the Plaintiffs cannot meet their burden of proof
requ1red in W.Va, Code §23-4-2(d}(2)G1)}(A)-(E).

Additicnally, W.Va, Code 23-4-2 (c) provides that any emiployee prdvipg
deliberate intent is entitled to recovery “for any excess of damagés over the .érl.lount _
Teceived o receivable in a claim for benefits.” (Emphasis added). Ifan .emﬁioyee is ~:'
permitted to maintain a deliberate intent claim after the worker’s compensation clain;é _.',::
were denied based on a lack of compensable injury, an employer would poj.:gn.t.ially be |

subject to greéter liability. This result would place employers in a difficult position;_ S
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worker’s compensation laws,

A-18

either choose not to defend the worker's compensation claim or defend fhe wbrkcr‘s -
compensation claim-and risk greater liability exposure on behalf of the employers Thls

Court finds that such an interpretation would be contrary to the legislative mtent of the

This Court finds that based on the preclusive effect of collateral estopp'el.,' the o j‘}- . |

Plaintiffs can not maintain a deliberate intent cause of action against the Defeﬁdants; -

IIIL._ CONCLUSIONS OF LAW
It is accordingly ADTUDGED and ORDERED that the DEFENDANTS?

MOTIONS for SUMMARY JUDGMENT is GRANTED and as such, the deiiberéée el
intent claims by the Plaintiffs Roger Muncy, Katy Addair (Administratrix f(;lf éary _‘ S
Addair), Larry Hatfield, William Weese, Mitchell McDerment, Kenneth King, |
Steven Hylton, Clarence McCoy, Bobby Maynard, James Jones, Carl'Me?eak_e, an_&'
Terry Martin are dismissed as a part of this action, . R

The parties’ Ob_] ections and exceptions are noted by the Court. B is further B
ORDERED that the Clerk of this Court send certified copies to counsel of record in thxs : |
case.

Entered ﬂns'},] day of July 2010.

Cud

OUD%& JACK ALSOP

A TR ‘:7 ATTSST,

REST BUG 3\ ONER, (L ﬁF& |
Thist "—*-Z 4. 20l
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