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. IN THE SUPREME COURT OJ' APPEALS OF WEST VIRGINIA 
CHARLESTON 

SBENANOOAH SALES. SERVICE, INC 

Petitioner, 
Vs. Case No. IO-AA-I 

ASSESSOR OF JEFFERSON COUNTY WV, 

Respondent 

PEtITION FOR APPEAL 

TO THE HONORABLE JUSTICES OF THE SUPREME 
COURT OF APPEALS OJ' WEST VIRGINIA: 

L INTRODUcnON 

COMES NOW the Petitioner, Shenandoah Sales &: Service, Inc. by its duly 

nominated agent David C. Tabb, pursuant to WJf Code § 58-5-1 and Rule 3 of the West 

ruginio Supreme COII11 Rules of Appellote Procedure, and respectfully represents to the 

Comt thai your Petitioner is seeking an appeal from the order of September 14, 2010 

whereby the CimJit Court of Jefferson Couoty,West Virginia summarily dismis<se«i 

without a hearing. Petitioners Petition for Review of the Jefferson County Commission 

siuing as Board of Review aDd Equalimtion order of March 8, 20t 0 denying Petitioners 

appeal of his 2010 real estate tax assessment. 

Petitioner says because be believes the factual circumstances and procedural 

history of CNI09-AA-3, which is still pendingio the Circuit Court of Jefferson County, 

are extremely relevant to the legal issues in this appeal, Petitioner is also including a 
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summary of the factual and procedural history in said pIOCA"A'dinp. 

PetitiODeI' says because in neither CA #09-AA-3 nor CA #lO-AA-l was a hearing 

CODductcd in the Circuit Court of Jefferson County where testimony was taken from 

wi1Desses or evidence received by the Comt, Petitioner bas attached as exhibits those 

documeots fiom bo1h files which Petitioner believes they are relevant to this Court 

coosidering his appeal in the matter. Petitioner designates the entire record below. 

n. PROCEDURAL AND PAcruAL msrORY 

1. On March 2S, 2009, a Petition for Appeal of Real Estate Assessment, in accordance 

with WV Code §11-3-24 and 11-3-25 was filed from the February 2,2009 Board of 

Review aud Eqllalization [hereinafter BORE] hearing. (Appeal, EDibit I) 

2. On June 29, 2009, a SIotus Conference was held, for which Agent for the Petitioner, 

JftPIII'Cd the notification to aU parties. At the conference, the first topic of discussion was 

Mr. David C. Tabb's authority to appear as an Agent for Shenandoah Sales &. Service, 

Inc. The Jefferson County Prosecution Attorney, Ms. Stephanie Grove and the Comt had 

no objection to wit: 

11JE COURT: The PetitiODeI' is Shenaudoab Sales &. Service run by Mr. Tabb who is 
here with us today and who is representing - it is a corporation but are you the principal 
officer of that corporation? 
MR. T ADD: Vice President 
TIlE COURT: Are you an attorney, sir? 
MR. T ABO: No, sir. 
TIlE COURT: You are ~ okay, but you are reprcscnting a cmporation. 
MR. T ABO: Yes, I am. 
TIlE COURT: Okay, 
(see traaIeripts .,.. 2, IiIIe 5, EDibit ll) 

2 
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3. On July 20, 2009 the Petitioner made a request for the tnmscripts of the June 2~, 

2009 conference (EDibit DI). There was DO IeSpODSC to the request. The Petitioner 

filed a request to the Circuit Clerk (EDfbit IV) and called Sue Odell with the West 

Virginia Supreme Court on September 251b
, 3~, 2009 and October 7, 2009. The actual 

tnDICript was not received until October 6, 2009. Upon receiving same Petitioner 

discovered the 1I'8DSCript was incomplete. On October 29, 2009 a Notice offiling 

TrtlII.fC11RI WIS filed (EUibit V). On October 30, 2009 the Petitioner filed for: Motion 

for Summary.!udgmenJ. Motion for Conuting the Transcripts. Motion to Schedule 

HetITin&. Motion for Circuit Court to Request Circuit Clerk to Answer September 21. 

1009 Request (EDibit VI). All these requests were denied and the transcripts are still 

incomplete. 

4. Thereafter, David Tabb oontinued to serve in the capacity as the Agent for 

Sbmandoah Sales & Service. Inc. in these proceedj~ pursuant to WV Code § 11-3-15 

and bas fiJed bundreds of pages of Briefs, Motions, Requests and Orders for the 

PetitioDer, ODe ofwbich was sigpcd by the RcspoDdcnt the Honorable Judge Saodeis. (see 

Order, EDibit VB) 

5. On January 19,2010, the Honorable Judge Sanders signed aTrial Court Rule 22 

SchMading Order. (lICe ~ed"" Order, EUibit VOl) 

6. On February 2, 20 I 0, Agent for the Petitioner fiJed a Proposed Order in accordance 

with TriDJ Court Rule 22, Scheduling Order. 

(ICe Leaer, Edibit IX) 

7. 00 February 3, 2010, Counsel for the Respondent filed a request to deny Petitioners 

3 
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request for the Schedlliing Order. This fiJing occurred after the Respondent the 

Honorable Judge Sanders signed Trial Court Rille 22, Scheduling Order and the Agent 

for the Petitioner filed the proposed Orders. 

8. 00 February 24, 2010, following the time period expiring in which the Respondents 

wac to respond and after the Petitioner did not receive a response to the proposed order 

&om Counsel for the BORE, Agent for the Petitioner filed two Amended Orders to wit 

(I) to grant Su1II1IIery Judgment to Shenandoah Sales & Service, Inc., and (2) requesting a 

De NOW} Review Hearing, due to the Counsel for the BORE submitting information in 

their Brief that was DOt introduced at the February 2, 2009 BORE Hearing. 

(ICC Letter, EDibit Xl 

9. 00 March IS, 20 I 0, Agent for the Petitioner sent the Honorable Judge Sanders a letter 

reminding him of the two amended orders and requesting that he please respond in 

accordaDce with the law. (ICC Letter, EUibIt XI) 

18. 00 March 18, 20 I 0 the Respondent the Honorable Judge Sanders responded in a 

letter, coocluding that the Court would in the future, only accept PJeadioWl and Motions 

from a liceased practicing Attorney on bebaIf of Shenandoah Sales & Service, Inc. (see 

Lcaer, EDBNt XII) 

11. 00 March 23, 20 I 0, Agent for the Petitioner filed a letter in response to Judge 

Sanders March 18,2010 letter, reminding the court that in both Case No. 08-C-121 and 

09-M-3 it was dctenniDed to DOt be necessary or required, in accordance with WV Code 

§ 11-3-25 for Petitioner to be represented by a Ii~ practicing Attorney. (see Letter, 

EDiWt XID) Simultaneously Agent for the Petitioner filed a Motion for 

DisqrM;rliftcotion, pursuant to Rule 17.01 in WV Code .Annotation of State Court RIlles. 

4 
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12. On March 24, 2010, the Respondent the Honorable Judge Sanders filed a letter in 

response to the Honorable Chief Justice of the West Virginia Supreme Court.(see Lettert 

EUibitxv) 

13. 00 March 29, 2010 Agent for the Peti1ioocr, filed a response to the Respondent the 

Honorable Judge Sanders filing. (see Lettert Eslaibit XVI) 

14. On March 31, 2010 Agent for the PetitiODel'. filed an additional response and 

documents with the Honorable West Virginia Supreme Court Chief Justice. 

15. On April J, 2010, the Honorable Chief Justice Davis entered an order in Case 09-

AA-3, stating. 

"The evidence set 0lIl in support of the disqualification motion is in.ndficient to warrant 
such disquDliflcotion. TIre Honorable Judge David H. Sanders hereby is directed to 
COI'IIinIIe 10 preside in the above referenced case in accordance with the law". (see 
Order, EDibit XVID) 

16. On April 8,2010, the Respondent, the Honorable Judge Sanders, sent a letter to the 

Agent for the Petitioner informing said agent that the Court will continue to refuse to 

allow aNon-lawyer to proceed in either Case 09-AA-J or 10-AA-1. (He Letter, Exhibit 

XIX) 

17. 1be Petitioner concludes that at all times in the legal proceA"4inp pending before this 

Court, WV Supnme COII11 of AppeDJs No. 082238, (08-C-121J below and in the two 

proceertinp pending in the Jefferson County Circuit Comt, Case No. 09-AA-3 and 10-

M-I, said Corporation bas been ieprcsented by a duly and properly nominated and 

appointed Agent pursuant to W.Va. Code § 11-3-25. 
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B. CawlMA-l 

t. On March 18,2010 a Petition for Appeal of Real Estate Assessmen~ in accordance 

with WY Code §11-3-14 and 11-3-25 was fiJed fiom the February 23,2010 BORE 

.beariDg. (Appeal, EUibit XX) 

2. On March 23, 2010, Agent for the Petitioner filed a letter in response to the Honmable 

Judge Sanders Marcb 18,2010 letter, reminding the Court that in both Case No. 08-C-

111 and 09-"u-3 it was determined DOt to be necessary or ~ in accordance with 

'-' WY CI)(/e § 11-3-15, for Petitioner to be represented by a licensed, practicing Attorney. 

(Me Letter, EDibit XID) and simultaneously therewith Agent for the Petitioner filed a 

Motion.for DisqulJIijicotio", pursuant to Rule 17.0 J in WY Code Annotated of State 

Ctntrt RrJu. (Me MotioII, EUibIt XIV) 

3. On March 24, 2010, the Honorable Judge Sanders filed a response to the Honorable 

Chief J~ of the West Virginia Supreme Court.(see Letter, EIIu"it XV) 

4. On Man:b 29, 2010 Agent for the Petitioner, filed a ~nse to the HODorable Judge 

Saoders filing. (see Letter, EDibit XVI) 

5. On March 31, 2010 Agent for the Petitioner, filed an additional response with the 

Honorable West Virginia Supreme Court Chief Justice. 

6. On ApriJl, 2010, the Honorable Chief Justice Davis enteml an order in Case 09-AA-

3, stating: 

"The evidence set 0lIl in support of the tIisquolijielltion IIIOIion is insufficient to 'Warrant 
such disqualification. The Honorable Judge David H SanJers Hereby is directed to 
conIimIe to preside in tire above referenced case in accordance with the law". (see 
Order, Eslaibit XVID) 

6 
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7. On April I, 2010, the Respondent the Honorable Judge Sanders sent a letter to inform 

the Ageut for the Petitioner that the Comt will continue to refuse to allow a Non-Lawyer 

to proceed in either Ctue 09-M-J or 10-M-l. (lICe Letter, EUfbIt XIX) 

I. On April t 2, 2010 Agent for the Petitioner sent a letter to the Honorable Judge David 

Sanders requesting him to proceed with Case 10-M-l in accordance with the law as was 

dirmed by the Supreme Comt Chief Justice in Case 09-M-J. (see Letter, Exllibit XXI) 

9. May 17,2010 Agent for the Petitioner filed a Motion/or.Judgment By De/ault in Case 

/O-M-l due to the Respondents in this matter failure to appear, pl~ or otherwise 

dcfeod.(1ICe MotioJI, EUibit XXD) 

.8. On September 14,2010 the Honorable David Sanders Judge of the Circuit Court of 

Jefferson County, West Virginia entered the order of September 14, 2010 that is the 

subject oftbis appeal. (lICe Order EDibit XXID) 

m. LEGAL ISSUES 

A. TIIE HONORABLE DAVID SANDERS JUDGE OF TIlE CIRCUIT COURT 

OF JEFFERSON COUNTY COMMITTED REVERSmLE AND PREJUDICIAL 

ERROR WHEN 1lIE COURT SUA SPONTE AND EX PARTE ENTERED TIlE 

ORDER OF SEPTEMBER 14,2010 DISMISSING PETITIONERS APPEAL FROM 

TIlE ACTION OF TIIE JEFFERSON COUNlY COMMISSION SfITlNG AS A 

BOARD OF REVIEW AND EQUALIZATION TIlUS DENING TO PETITIONER illS 

ABSOLUTE RlGHr TO AN APPEAL HEARING PURSUANT TO WEST VlRG1NIA 

CODE §11-3-25 

7 
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B. PE1T110NER SAYS HIS RIGHT TO DUE PROCESS OF LAW PURSUANT 

TO TIlE Snf AND 14nf AMENDMENTS CONS1TfUTION ARTICLE m § 10 OF lHE 

WEST VIRGINIA CONS1TIUTION WERE VIOLATED BY TIlE CIRCUIT COURT 

OF JEFFERSON COUNlY REFUSING TO PROVIDE AND DENYING TO 

PE1TI10NER IDS RIGHT TO AN APPEAL HEARING PURSUANT TO W.V A. 

CODE §11-3-25 FROM 11IE MARCH 8, 2010 ORDER OF THE JEFFERSON 

COUNTY COMMISSION SITfING AS A BOARD OF REVIEW AND 

EQUALIZATION. 

IV. ARGUMENT 

A. 11IE HONORABLE DAVID SANDERS JUDGE OF TIlE CIRCIDT COURT 

OF JEFFERSON COUNfY COMMITIED REVERSIBLE AND PRFJUDICIAL 

ERROR WHEN THE COURT SUA SPONTE AND EX PARTE ENTERED THE 

ORDER OF SEPTEMBER 14.2010 DISMISSING PETITIONERS APPEAL FROM 

11fE ACTION OF THE JEFFERSON COUNTY COMMISSION SITI1NG AS A 

BOARD OF REVIEW AND EQUALIZATION mUs DENING TO PETITIONER InS 

ABSOLlITE R1GlIT TO AN APPEAL HEARING PURSUANT TO WEST VIRGINIA 

CODE § 11-3-25 

wv Code § 11-3-24 prvrida to preper1y owaer'.1D West VirgiDia the right 

to appeal die Coa.,. AIIaIon A.ucsaleat ofPnperty to wit: 

(The cmmty commission shall annually. not later than the first day of February, meet for 
the fIII1POSe of reviewing and equalizing the assessment mode by the assessor. It shllli not 
odjoum for longer than three days at Q time until this work is completed, and shall not 
remain in session for Q longer period than twenty-eight days and shllli not adjourn sine 

B 
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• before the fifteenth day of Februory. At the fint meeting. the auessor shall submit the 
property books for the ClllTent year, which shall be complete in every particular, except 
thai the levies shall not be extended The auessor and his assistants shall attend and 
render every assistance possible in connection with the value of property assessed by 
them. The commission shall proceed to examine and review the property books, and shall 
add on the boob the names of persons, the value of pers01llll property and the 
description and value of real estQIe liable to assessment which was omiUed by the 
assessor. They shoJI correct all errors in the IIQ1IIIlS of persons, ill the description and 
valUIIIion of property. and they shall cause to be done whatever else may be necessary to 
make the W11l1l11ion comply with the provisloru of this chapter. But in no case shall any 
question of clossificotion or taxabilily be considered or reviewed 
q the C6III1IIission determine that any property or interest is assessed aI more or less than 
Us true and tICtIIDl value, it shall fix it aI the true and actual value. But no assessment 
shall be increased without giving the property owner alletlSI jive days' notice, in writing. 
and signed by the president of the commission, of the intention to make the increase. 
Service upon the property owner sholl he sufficient, or upon his agent or atl017ll!)1 in 
person, or if sent by registered moil to such property owner, his agent. or attorney. at the 
/Qst bJown pIDce of abode. /fhe be not found and have no brown place of abode, then 
notice shall be given by publication thereof as a Class I legal advertisement in 
comp1ionce with the provisions of article three, chapter fifty-nine of this code, and the 
publicotion areDfor such publicolion shall be the county. The dote of the publication 
shoJI be alleost jive days prior to the increDse. When it is desired to increase the entire 
valuotion in any one district by a general increase, notice shall be given by publication 
,hereof as a Class 0-0 legal advertisement ill compliance with the provisiOns of article 
three, chapter fifty-nine of this code, and the publication area for such publication shall 
be the county. The dote of the last publication shall be alleast jive days prior to the 
increase in vallltllion. When an increase is mode. the same valuation shall not again be 
changed rmJess notice is again given as heretofore provilkd The clerk of the county 
commission shall publish notice of the time, place and general purpose of the meeting as 
a Class 0 legal advertisement in compliance with the provisions of article three, chapter 
fifty-nine of this code, and the publicolion area for such publkation shall be the county 
invoIYed. The expense of prdJliCDlion shall be paid OJII of the cOU1lly treasury. 
q any person fails to app/y for relief aI this meeting, he shall have waived his right to ask 
for correction in his auessment list for the current year, and shall not thereafter be 
permitted to question the correclrleu ofhis list as finally fixed by the county commission, 
except on appeIlI to the circuit court. After the county commission completes the review 
and equalization of the property books, a mIljority of the commission shall sign a 
sIIlIement that it is the completed auessment olthe cOU1lly for the year; then the property 
books shall be delivered to the assessor and the levies extended as provided by law.) 

WYCMe '11-3-25 .. foI1II tile procedue to appal die dedsioD of die Coaaty 

C ... inioe IiUiaa .. die Board of Rericw ud EqulizatioD to tile Circuit Court or 

9 
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(a) Any person claiming to be aggrieved by tDO' assessment in tDO' land or personal 
property book oftDO' county who shall have appeared and contested the valuation as 
ptYWided in section twenty-fOUT or twenly-fOUT-Q of this article, or whose assessment has 
been raised by the COIIIfIy commission sitting as a board of equalization and review above 
the assessment fixed by the assessor may, at tDO' time up to thirty days after the 
adjOllT1llflenl of the board silting as a board of equalization and review, or at anytime up 
to thirty day.t after the order of the board of assessment appeals is served on the parties, 
apply for relief to the circuit cOlll'1 of the county in which the property books are made 
out; InIt tDO' person applyingfor relief in circuit cOlll'1 shall, before tDO' application is 
heard, give ten days' notice to the prosecuting attorney of the county, whose duty it shall 
be 10 attend to the interests of the stale. county tmd district in the mDtter, and the 
prosecuting OItomey shall give at least jive days' notice of hearing to the Tax 
Commissioner. 
(6) ~,." '" .".,,,,..,,, .. -..a __ 6y" 6tMnI '" q ...... 1IIIIl ~ Dr 

.,.,..,. 6tMM .., fI.f.W.JS""'''''''' • pnIt1iMl ", lids S«IIDII, ..., be tdeIJ 
eiIII6 •• """ue.at or ", tIJ~ sIi*, IIIUI hi CIIM tIJ~ IlJIPliamt, by IIis or IIer IIgmt Dr 

1IIIIInIq, or. 611*, b.11ts prtJS«lIIbtg IIIIIInIq or Tar Collfllll.rsitJlID', desires to take 
an appeoI from the decision of the either board, the party desiring to take an appeal shall 
have the evide1Ice taken at the hearing of the applicotion before either board, including a 
transcript of all testi1nony tmd all papers, motions, documents, evidence and records as 
were before the board, certified by the cOUllly clerk and transmitted to the circuit court as 
ptYWided in section fOUT, article three, chapter fifty-eight of this code. except that, tDO' 
other provision of this code notwithstanding, the evidence shall be certified and 
trtlllS1llilted within thirty days after the petition for appeal is filed with the COlll'1 or judge. 
in WICtlIion. 
(c) If there 1WU an appearance by or on behalf of the taxpayer before either board, or if 
actuol1lOlice, certified by the board, was given to the taxpayer, the appeal, when allowed 
by the COIII1 or judge. in WlCtItion. shall be determined by the court from the record as so 
certified: Provided. That in casu where the court determines thai the record made before 
the board is inodequate as a reSJllt of the parties having had in.ndficient time to present 
evidence tIItlte hearing before tlte board to maIre a proper record, as a result oflhe 
ptII'1ies having received insufficient notice of changes in the assessed value of the 
property and the reDSon or reasonsfor the changes to make a proper record at the 
hearing before the board, as a result of irregularities in the procedures followed at the 
heoring before the board. or for tDO' other reDSon not involving the negligence of the 
party alleging that the record is inadequate, the court may remOnd the appeal back to the 
COIlIIIJ1 commission of the county in which the property is 10CDled. even after the county 
co"""ission has adjourned sine die as a board of equalization and review or a board of 
assessment appeols for the tax yecr in which the appeIll arose, for the purpose of 
developing an adequote record IIJ1O" which the appeal can be decided The county 
commission shall schedule a hearingfor the J1IITPOSe of taking additional evidence at tDO' 
time within ninety days of the remand order thot is convenient for the county commission 
tmd for the ponies to the appeal. If, 1towner, there was no acIJIIll notice to the taxpayer, 
and 110 appearance by or on beholf of the taxpayer before the board, or if a question of 
clossificotion or ttlXllbUity is prese1lled, the molter shall be heard de novo by the circuit 
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COIITt. 
(~ If. JIfJO'I the heoring of oppetJI. it is determiMd thot any property hils been arsessed at 
more than sixty percent of its InIe and actual voIue determined as provided in this 
chopter. the circuit court sholl. by an order elflered of record. correct the assessment. 
andfh the assessed value of the property at sixty percent of its true and actual value. A 
copy of the order or orders entered by the cirellit court reducing the valuotion shall be 
cenifkd to the Auditor. If the order or orders pertain to retJl property, by the clerk within 
twellly days after the entering of the santI1, and every order or judgmelfl shall show that 
the prosecuting attorney or Tax Commissioner war present and defended the interest of 
the stole, COII1IIy and district. If it be ascertained that any property has been valued too 
high. and that the taxpayer has ptlid the excess tax, it shDIl be refunded or credited to the 
. taxpaye1" in aceordonce with the provisions of section twenty-five-o of this article, and if 
1101 paid. he or she sholl be relieved from the payment thereot If it is arcertained thot any 
property is valued too low, the circuit court sholl, by an order entered of record. correct 
the WllUlllio" and fix it at sixty percent of its true and actuQ/ value. A copy of any order 
entered by any circuit court increasing the valuation of property shall be certified within 
twenty days, if the order pertains to real property. to the Auditor. the cOU1lly clerk and the 
sheriff. However, if the order pertailrs only to persolllll property, then the copy sholl be 
certified within twenty days to the county clerk and to the sheriff and it shDIl be the duly 
of the Auditor. the county clerk and the sheriff to chorge lhe taxpayer affected with the 
increase oftaru occasioned by the increase of valuation by applying the rate of levies 
for every purpose in the district where the property is situated for lhe current year. The 
order shall also be filed in the o.flia of the Auditor and clerk of the county commission. 
TIle circIIiI court shall review the record submitted from lhe board If the court 
tktermines that the record is adequate, it shDIl establish a briefing and argument 
schedule that will result in the appeal being submined to the court for decision within a 
reasonable time, but not to exceed eight months after the appeal is filed All final 
decisions or orders of the circuit court sholl be issued within a reasonable time, not to 
exceed ninety days. from the date the last brief is filed and the case is submitted to the 
court for decision. TIre stale or the aggrieved laxpayer may appeal a question of 
WlIIIIIIioIt to the Supr-eme COJITt of ~ if the assessed Wllue of the property is 
150.000 or 1IfOf'e, and either JX111Y may appeal a question of c/ossijication or taxability. 
(e) All persons applying/or relief to the circuit court under this section shall be governed 
by the same presrmrptions, burdens and standIlrtb 0/ proof as established by law for 
taxpayers applyingfor such reliet). 

This issue was first addressed upon Petitioner filing an appeal to the Circuit Court 

of Jefferson County WV in Case No. 08-C-J 21. from the decisioD of the JeffersoD County 

Commission sitting as a Board of Review and EquaJimtioo. A status hearing was 

cooducted in said matter on May 12~ 200S. Ms. Stephanie Grove, Esq. a JeffersoD 

County Assistant Prosecuting Attorney, appeared as Counsel for the Board of Review and 
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Equalization and David c. Tabb~ appeared as Agent for the Petitioner~ Shenandoah Sales 

& Service, Inc. At the commencement of the proc'«;(Jings before the presiding judge the 

Hooorable Judge Thomas Steptoe, DOW retired, the Comt inquired whdber Mr. David C. 

Tabb c:ouId appear in the CimJit Comt of Jefferson County as the agent for Shenandoah 

Sales and ~ IDe. to wit: 

1lIE COURT: Okay. ~ sir~ you're here for Shenandoah Sales & Service? 

MR.. TABB: David Tabb. 
TIlE COURT: Yes, sir. Is it a corporation? 
MR. TAB8: Yes. sir. 
nmCOURT: Doyouba~ 
MR.. T ABO: ) 1-3-25 of the West Virginia Code -
1lIE COURT: Yes, sir. 
MR.. TABB: Allows me to do so~ and I also have a -
TIlE COURT: Yes, sir. I'm just concerned about the provision that - there is a 
provision in the law that suggests that a corporation must be represented by an attorney 
MR. TABB: There·s also regulations within the legal process, again 11-3-25~ that allows 
me to do it myself, and if so~ then it should have been recommended that I do that at the 
time of the bearing before the Boani of Review and Equa1i7Jltjon. 
TIlE COURT: We~ do you or does the County object to the corporation appearing 
without an attorney? 
Ms. Grove: No. your Honor. 
1lIE COURT: Okay. We~ that kind of solves that I guess. 
(lee TnIIICIipt .... 3, Uae 20, EDibit XXIV) 

Agent for PetitiODeI' says thereafter in case 09-AA-3~ the Honorable David 

Sanden also agteed that pursuant to WY Code § 11-3-25, David C. Tabb could appear as 

the duly DOIDinated Agent for the PetitioDer~ Shenandoah Sales & Service~ Inc., a 

CotpOlatioD. 

TIlE COURT: The Petitioner is Shenandoah Sales & Service run by Mr. Tabb who is 
ben: with 115 today and who is representing - it is a·corporation but are you the principal 
offiCeI' oftbat corpondion? 
MR.. T ABD: Vice President 
llIE COURT: Are you an attorney, sir? 
MR. TABB: No, sir. 
llIE COURT: You are not, okay, but you are representing a corporation. 

12 
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MIl. T ADB: Yes. I am. 
11IE COURT: Okay, 
.(Iee tnIIICripCs page 2, liae 5, EDibit II) 

Petitioner aod its Agent says fonowing the above verbal exchange on June 29, 

2009 that the Honorable Judge David Sanders sua $pOnte and without notice to the 

Petitiooer BOd its AgeDt wrote the letter dated April 8, 2010 designated (Exllibit XIX). 

Petitiooer surmises that the sending of the letter by Judge Sanders to Petitioner and the 

Comts JdUsaI to proceed in Case 09-M-3 was uiggered by the Petitioner filing an appeal 

of tile February 23,2010 decision of the Jefferson County BORE, action i.e. 10-AA-l. 

Petitioner notes that the date of the letter to the Petitioner ftom the Honorable Judge 

David SaDders, Respondeat, is the same day Petitioners filed Civi/Ilction JD-M-J. 

Petilioocr believes tbat the Respondent, the Honorable Judge David SaDders, took the 

position set forth in said letter of April 8, 2010 in both cases because he no longer desires 

or WBIdS to participate as Judge in these two pendiDg matters. Petitioner bases the belief 

on the fol1owing language that appeared in (EUibit XIX). 

"WIrile both of lIS may htlYe been disappointed that the Supreme Court denied your 
motion 10 have me disqualified in 09-M-3". 

PetitiODeI' BOd its Agent, acknowledge that although it is the GENERAL RULE 

OF LAW that a corporation must be rqxesented by a licensed attorney when appearing in 

Courts of record in the United States this does not appear to be the rule in several 

jurisdictioDs most importantly not in West Virginia. This Court in Quarrier vs. Peabody 

Ins. Co. (J877) 10 W. Va. S07; Woodell v. W. Va. Imp. Co. {I 893) 38 W. Va. 23,17 SE 

386; Swanzwelder v. Freeport Coal Co. (1948) 131 W.Va. 276,46 SE2d 813 this comt 

took the position that it was not mandatory that a corporation be represented by an 
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aItorDey. These three cases lend credmce to Petitioners argument West Vuginia has long 

held there ~ exceptions that corporations may only appear in Com through an attorney. 

PetitioDe:r acknowledges DOne of these three cases ~ cfuectly on point as to their facts 

and those in your Petitioners case, but clearly support his position that according to west 

Virginia case law since 1877 and by statue since 1907 (See amendments to WV Code 

§ 11-3-25 Acts ofLegis1ature 19(7) a corporation may appear in Com by a non-attorney 

officer or agent. 

Petitioner says the Cowts in several other jurisdictions agree with 8Dd supports his 

positioa. See Dixon v. Reliable Loans, Inc. (1965) 112 GaApp 618, 145 SE2d 771; 

Knickerbocker Tax Systems, Inc. v. Texaco, Inc. (1973) 130 GaApp 383, 203 Se2d 290; 

Marpret Manuder Associates, Inc. v. A-Copy, Inc. (1985) 40 Conn Supp 361, 499 Ad 

1172; North Miami General Hospital, Inc. v. Plaza (1982, FIa App 03) 425 So 2d 1140; 

Idaho State Bar, Assoc. v.ldaho Public Utilities Commission (1981) 102 Idaho 672,637 

P2d 1168; State Bar of Michigan v. OaUoway (1983) 422 Micb 188, 369N. W. 2d 839; 

'" United Stales v. Priority ~ Inc. (1985) 9 CIT 392, 615 Fsupp 593; Finn Hill 

Masooary, Ioc. v. Department of Labor and Indus1ries, 128 Wash. App. 543, 116 P. 3d 

1033 (2005) 

Petitioner believes the decision of Finn. supra, is exnemely important as it makes 

Court by an attorney said role may be waived by the action of the opposing party or the 

Comt itself. Petitioner and its Agent thus submit that upon the Circuit Com electing to 

igD(R and refusing to follow, not only an unambiguous and clearly worded statute but 

ODe that his predecessor Circuit Comt judge, and the aItorDey representing the 
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RespoodeDt agreed should be followed, error was committed. 

The final case Petitioner relies on in support of his position. State e~ reI. Frieson 

v.1sDer Magistrate 2S5 SE2d 641 168 W.Va. 758 (1981) this Court held in Comt 

"Syllabus 3. A non-Iawyer who undertakes. for pay, to bring lawsuits on the claims of 
third penODS and to perform the ~y legal services incident to such lawsuit, ... is 
engaged the unauthorized practice oflaw; Court Syllabus 4 W. Va. Code § 504-4a 
audlorizing appeaumce of parties to civil litigation in magistrate court by lay agent, does 
not pennit the unauthorized practice of law. Rather the statue anticipate the appearance of 
a party by a aon-Iawyer agent on a ~ non-recmring, non-pay basis as a means of 
assisting the party appearing pro se". 

This Comt went on to further bold that "Acts oftbe Legislature are presumed to 
be CODStitutional, and Courts will interpret legislation in any reasonable way which will 
susIain its CODStitutionaiity .••• We conclUde therefore, that W. Va. Code § 50-4-4a, 
autborizing appearance of parties to civil litigation in magistrate court by lay agent does 
not permit the unauthorized practice of law. Rather the statue anticipates the appearance 
by a non-Iawyer agent on a casual, non-recurring, non-pay basis as a means of assisting 
the party appealing pro seN. 285 SE2d at 655. 

It is Petitioner contention that this Comts determination that W. Va. Code § 

SO-4-4a was not an intrusion on this Comts power to regulate the practice of law supports 

his position that W.Va. Code §11-3-2S is a valid statute that should have been followed 

by the Honorable David Sanders Judge of the Circuit Court of Jefferson Co1Dlty. 

Petitioner further says his actions on behalf of his closely held corporation are surely no 

diffcn:nt than " ... tbe appearance of a party by a DOD-lawyer agent on a casual, non-

recuning, non-pay basis as a means of assisting a party appearing pro SJ:". To smnmarize 

the grounds on which he relies to support his argument that the Older of September 14, 

2010 should be reversed Petitiooer and its Agent rely not only the above cited cases but 

also OIl the failure of the Circuit Court to (I) set forth findings of fact (2) discuss West 

Virginia Law (3) merely cite a U.S. Supreme Court C8SJ: from 1912 and SJ:Veral case 
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fiom MUmesot.a (4) &il to permit Petitioner and its Agent to appear and argue to the 

Court the applicability of the above cited cases from this Court relevant to this issue. 

In Argument IV -8 Petitioner aDd it's Agent submit that the ultimate denial to your 

PetitiODeI' and it's Agent ofa hearing pursuant to WV Code 11-3-25, upon the Courts 

eD1Jy of the order of September 14, 2010 (See EDibit XXID) violated Petitioner right to 

due process of law pursuant to Articles m § 10 of the West Virginia Constitution and the 

14111 Amendme.nt to the United States Constitution. In addition to setting forth said 

arpme:nt in Argument IV -8, Petitioner also submit's its right to due process of law was 

violated wbeo the Court sua sponte entered the order of September 14, 2010 without 

affording to your Petitioner and it's Agent, their right to appear and argue at a hearing 

wbeIber said order sbouId be enten:d. 

For all of these reasons your Petitioner believes if this Court elects not vacate and 

~ tbcorder of September 14, 2010 and order the Circuit Court to proceed with 

Petitioners appeal of the 2010 decision of the Jefferson County Commission sitting as a 

Board of Review and Equalj7lltjon, this Court should at a minimum remand this matter to 

the CiIwit Court to cooduct a hearing on this issue and at the conclusion of the hearing 

set for1b in an order appiopriate Finding of Fact and Conclusion of Law to support 

whatever decision the Court renders. 

&. PE1TI10NER SAYS IDS RIGHT TO DUE PROCESS OF LAW PURSUANT 

TO TIlE 5m AND 14m AMENDMENTS CONSmunON ARTICLE m § 10 OF TIlE 

WEST VIRGINIA CONSrrnmON WERE VIOLATED BY TIlE CIRCUIT COURT 

. Of JEFFERSON COUNTY REFUSING TO PROVIDE AND DENYING TO 

PE1TI1ONER HIS RIGHT TO AN APPEAL HEARING PURSUANT TO W.VA 
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CODE §11-3-2S FROM THE MARCH 8,2010 ORDER OF THE JEFFERSON 

COUNTY COMMISSION SITI1NG AS A BOARD OF REVIEW AND 

EQUALIZA 110N • 

Iftbis Court agrees that the Honorable David Sanders, Judge of the Circuit Court 

of Jefferson County should have conducted a hearing before the entry of the order of 

Seplember 14, 2010, and commiUed error in the ently of said order with or without a 

beariog, said action of the Court vio1ated Petitioners right to Due Process of Law. 

PeQtioner relics on the following decisions of this Court and decisions of divers 

Federal Comts in making this argument. In BeD v. Robert 402 F. Supp. 2d 938 

(N .D.Dlinois 2005). 

"In Older to demonstrate a due process violalion, Petitioner must demonstrate both the 
existence of a state law providing for a direct appeal as a matter of right and state action 
depriving him of due process oflaw ... See Evitts 469 U.S. at 393, lOS S.Ct. 830". 

This Court in the following decisio~ none of which specifically involved an appeal 

pursuant to W.Va. Code 11-3-25 all recognize that when one is denied their right to a 

~ hearing their right to due process is violated. See North v. W. Va. Bd. of Regents 160 

W.Va. 248 233 S.B. 2d 41 I (1977); Randal v. Fairmont City Police I>eparbnent 412 S.B. 

2d 737186 W.Va. 336 (1991); White v. Todt 475 S.E. 2d 426191 W.Va. 334 (1996); 

Overfield v. Collins 483 S.E. 2d 27199 W.Va. 27 (1997); Jeanette H., the Pancake 529 

S.E. 2d 865 207 W.Va. 154 (2000); White v. Barill 5S7 S.E. 2d 374"210 W.Va. 320 

(2001); 

Petitioner will next discuss the decisions of this Com which recognize the 

parameters of the right to due process of law when one is challenging pursuant to W. Va. 

Code § 11-3-24 and 11-3-25 that the assessment of the real estate taxes was improperly 
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conducted 01' calculated. This Court recognized first in Assessment of Certain Real 

Estate ofEastem Associated Coal Corp. 204 S.E.2d 71 157 W.Va. 749 (1974) and then in 

Purple Turtle. LLC. v. Gooden 679 S.E.2d 587 (2009) that erroneous calculation of ones 

real estate tax asessment which results in an excessive and incorrect real estate tax 

assessment is a deprivation of property and constitute a violation of ones right to due 
, ' 

process of law. More specifically in Eastern Associated Coal Corp. supra this Court held 

"Tax provisions peoaI in nature, denying a taxpayer a right to a hearing on the question of 
whether the provisions apply to him, have been held unconstitutional. Central of Georgia 
Railway Company v. Wright 207 U.S. 127,28 S.Ct 47, L.F.d. 134 ... 110 person shall be 
deprive of life. liberty, or property without due process of law ... " 

See also Chief Justice Benjamin's concurring opinion further supporting this argument 

but on a different underlying factual basis. 

The final case fiom this Comt upon which yom Petitioner relies is Tax 

Assessments Again Pocahontas Land Company 303 S.E.2d 691 172 W.Va. 53 (1983). 

This Comt made clear 1bat although "it must be remembered that property assessment 

pRK'«dinp have historically been treated as not being subject to rigorous due process 

requiraneots ... nevertheless, the right be to heard belongs under the same general 

constitutional ~breUa regardless of the procedural law involved. The right to be heard 

is fundamental to due proc:ess". 303 S.E.2d at 697, 699. 

V. CONCLUSION AND RELIEF PRAYED FOR 

ID cooclusion it is your Petitioners position that his right to due process of law 

pursuant to the 5111 and 14111 Ameodmeuts to the U.S. Constitution and Article ill § 10 was 

violated when the Circuit Court sua sponte and ex parte BOd in ctirect contravention of 

W.va. Code § 11-3-25 entered the order of September 14,2010 dismissing Petitioners 
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appeal fiom the Jefferson County Commission acting as a Board of Review and· 

Eqllalimtion. 

Petitioner therefore prays that this Court reverse the Older of September 14, 2010 

and direct the Circuit Court proceed with Petitioner's appeal or order the CimJit Cowt to 

CODduct a hearing on the issues raised in this appeal and at the conclusion of the bearing 

set forth in an order appropriate findings of fact and conclusions of law to support what 

ever decision 1he Court renders as to whether Petitioner may proceed by its agent David 

c. Tabb and not be required to proceed by counsel. 

Respectfully Submitted, 

David C. Tabb, Vice-Praident and Agent 

51! ........ SIIcs.t Servicc.1ac. 

107 T .... J..-

ft.pcn fcnJ. wv 2SC25 

(lM)72S-OW TcIcpIIaK 

(304)676-5976 CdIIIr 
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IN TIll: SlJPREME COUJlI' OF APPEALS OF WEST VIRGINIA 

SIIeaaadoaII Sales ud Service, lae.. 
A&eat David C. Tabb, p'" Ie 

PetilioMr 

Y. 

Jcffawa CMaty Asseaorlor Sacceaor 

Male"" 
Respoadeat 

CERlDICATE Oil SERVICE 

Case No.l"'AA-l 

I, David C. Tabb, Agent pro se, S'benandoU Sales aod Service, Ine. do hereby 
certiiY that OIl this 12* day of Janawy 2011, that I have served a true copy of1he 
rcxegoiDg Petitio" for Appeal upon the following: (SEE A TIACHED) 

ShenancIoeh Sales and Service. Inc. 
David C. Tabb, Agent 
107 Tabb Lane 
Harpers Feny, WV 25425 
304-725-0423 
304-12S..a472 
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CER1"mCATEOFDELJVERY-ATfACHMENT 

west VirgiDia Supreme Court of Appeals 
Rory L. Perry, D 
CIak of Court 
Stale Capitol, Rm. E-317 
CbarIeston, WV 25305 
304-558-2601 (phone) 
304-558-3815 (tax) 

Jefferson County ProsemDng AUomey 
Stephanie Grove 
P. O. Box 729 
Charles Town, WV 25414 
304-728-3243 

Judge David Sanders 
Jefferson County Court House 
100 E. Washington S1Jeet 
Charles Town, WV 25414 
304-na.3201 

Assessor of Jefferson County 
104 E. Washington Street 
CharlesTown, WV 25414 
304-725-8472 

Circuit Clerk of Jefferson County 
100 E. Washington Street 
Charles Town, WV 25414 
304-na.323 I 

Delivered to CIraUt Clerk of 
Jeffeno. Coaaty 

Bud Delivered 

Bud Delivered 

Bud Delivered 


