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IN THE CIRCUIT COURT OF MERCER COUNTY, WEST VIRGINIA.

STATE OF WEST VIRGINIA,
VS. INDICTMENT NO. 10-F-302-0OA

PAULA D. HOSTON.

ORDER -

This matter comes on this day for disposition. There appearing are the Sﬁte of West Virginia
- by Kelli Harshbarger, her Assistant Prosecufing Attorney; and the defendant béing led to the bar of
the Court in the custody of the Sheriff, and by counsel,HenryLHarvey

Thereupon, the Court having received the report of the pré-sentence investigation from the
Probation Department of this County and Court, and aft;ar considefing said report and the statements
of counsel and the defendant, the Court finds that the defendant is not a fit and proper person for
probation because: (1) there is a substantial risk that the defendant ;vill commit another crime during
any period of probation or conditional discharge; (2) probation’or conditional discharge would
unduly depreciate the seriousness of the defendant’s crime; (3) the public good would not be served
by placing the defendant on probation, and (4) the public gooc_i_ would be served by the Court
imposing a sentence of incarceration. I'::

Whereupon, the Court inquired of the defen;dant if anythmg for herself she had or knew to

say why the Court here should not now proceed to pronounce judgement against her, and nothing

- being offered or alleged in delay of judgement, it is the ORDER a.nd DECREE of this Court that




the said Paula D. Hoston be and is hereby adjudged guilty of the offense of “Delivery of a Schedule
»II’Controlled Substance, to-Wit: Cocaine” as the State in Couﬂt 1 of its Indictment herein hath
alleged and by her plea she hath admitted and the lesser include'd offense of “Delivery of a Non-
‘Narcotic Schedule II Controlled Substance” as the State in Couﬁt 2 of its Indictment herein hath
.alleged and by her plea she hath admitted. Therefore, it is the ORDER and DECREE of this Court
that the defendant be taken from the bar of this Court to the Southern Regional Jail and therein
confined until such time as the warden of the penitentiary can conveniently send a guard for her and
that she be taken from the .Southern Regional Jail to the i)enitén;ciary of this State and therein
confined for the indeterminate term of not less than one (1) nor more than fifteen (15) years as
provided by law for the offense of “Delivery of a Schedule Ii Controlled Substance, to-Wit:
Cocaine” as the State in Co_u-ht 1 of its Indicuﬂent herein hath alleged and by her plea she hath
.admitt'ed and not less than one (1) nor more than five (5) years as provided by law for the offense
of “Delivery of a Non-Narcotic Schedulé IT Controlled Substanc:e” as the State in Count 2 of its -
Indictment herein hath alleged and by her plea she hath admitted; that these sentences run
consecutively with one another; that the defendant be given credit for nine (9) days on her sentence
for which she has served in jail; that she be dealt with in accordance with the rules and regulations.
of that institution and the laws of the State of West Virginia; ﬁnd t:'hat she pay all court costs w1th1n
one (1) year following her release from incarceration. |
Upon motion of the State, it is the ORDER and DECREE of this Court that the remaining
charges contained in the indictment be dismissed. ,t
And the defendant is remanded to the Southern Regional J ail ﬁending her placement in the

penitentiary. |

" The Clerk shall forward a copy of this Order to counsel jfor the defendant, the probation



department, and the Southern Regional Jail.

Dated the 20" day of December 2010.

"ENTER;

OMAR ABOULHOSN, JUDGE




v "person and by counsel;

IN THE CIRCUIT COURT OF MERCER COUNTY, WEST V]RG]NLA -

~ STATE OF WEST VIRGINIA

. - CASE NO.: 10-F-302 -

PAULAD. HOSTON

.RDER DENYIN‘G MGTI.N TO SUPPRESS

-This matter came before the- Court on November 19, 2010 for heanng on Defendant -

s Paula D. Hoston Motion to Suppress Ev1dence The State appeared by ass1stmg prosecunng '

attorney of Mercer County, West V1rg1n1.a,. Kelll.Harshba_rger.. The defendant appeared_ in

The defendant seeks to suppress all evidence. obtamed as a result of an Order 1ssued '

- by ’a'-magrstrate pursuant to W.Va.' Code §62—1F-1 et seq. .authonzmg-law enforcement to .
: electromcally mtercept conduct and/or oral commumcatlons in h1s home Ms Hoston s mam |
contentlon is that W. Va Code §62 1F—1 et seq, conﬂ1cts w1'rh W Va. Code 62—1D 1 et seq Wl R g

_thereby rendenng maglstrates powerless to 1ssue Orders for electromc mtercepnons As ST

such, the defendant argues that the ev1dence obtamed through the execution of sa1d Order -

N was illegal and should be suppressed as “fru1t of the p01sonous tree.” A

o - After due and careful consideration of the motlon ,and ‘memorandum of -law,'

: arguments of’ counsel, and: pertinent"-iegal-author'ities, the Court denies. the motion:to

L _suppres-s. '

Dlscusswn :

~

The ,S'tatuteg,_genera_llkY . " -

West V1rg1ma Code §62 -1D- 1, et seq, entltled the"‘Wnetappmg and Electromc" D

Afsurvhelllance Act,” pertams to‘wlreta_ppl_ng and- electronic surveﬂlance conducted w1th ‘a




: 'variety electronic surve-illance and interception techniques devices, and equipment t

_predrcates wu-etappmg and. other electronic surveillance on stnct procedural comphance by |
prosecutmg attorneys, who are the sole persons authonzed to apply for orders. allowmg

.'mterceptlon Addmonally, Article 1D limits _]ud1c1a1 authonty to issue: such orders to ﬁve'
spec1a]ly de51gnated c1rcu1t court _]udges These five Judges, selected by the Supreme Court, :
are the only persons permltted to hear and rule 'upon apphcatlons fo'r orders authorizing the. )

interception of wire, oral or electronic communication under this Article.

In contrast, W.Va. Code §62-1F-1, et seq, entitled “Electronic Interception of -

' Person s Conduct or Oral Commumcatrons in Home by Law Enforcement permits law

&

enforcement ofﬁcers or mvestlgators to use an mformant or undercover agent to record oral . . .

commumcatlons and/or conduct occurnng in a non—consentmg party s home in certam S
_ .cucumstances, e. g drug transactlons Arucle 1F empowers both maglstrates and circuit
'court judges to authonze ‘this type of elec-tromc mterceptlon'_upon proper_apphcatlon by h

- .a member. of the State Police “or an officer assigned to a
multijurisdictional task force authorized under section four, article ten, -
* -chapter fifteen of this code also may be.authorized by the supervisor of
that member or. oﬁicer if the supervrsor holds a rank of a sergeant or
higher: - . -
§62-1F-3(a)(1).

&

A critical and'determinative di'sﬁnction between' ArticIes 1D and 1F in the case at bar ‘ S

'~-1s that W. Va Code §62-1D-3 cnmmahzes mterceptlons of commumcanons that W, Va Code :

; _»' §62- 1F 1 et seq, permlts In recogmtlon of this dlspanty, the legrslature spe01ﬁca.lly excepted o |

F "Artlcle 1F from the strictures of Artlcle 1D Speclﬁcally, W. Va Code §62-1D—3(t) states

o [n]otwrthstandmg the prov151ons of this artrcle or. any other provision
. of law; an electronic mterceptlon as defined by ‘section one, article
one-f of this chapter, is regulated solely by the provisions of article




one-f of this chapter and no penaltles or other requrrements of th1s
" article are applicable.

Further demonstratmg the lack of statutory conﬂrct between Articles 1D and 1F is the

_ 1eg1s1at1ve h1_story of W.Va. Code §62-1F-1, et seq. The history estabhshes.-that the

‘legi'slature COntemplated and intended Articles 1D and 1F to operate independently: W.Va. ’:‘

Code §62—1F—1 et seq.

“an act to amend and reenact - §62-1D-3 of the Code of West - -

V1rg1n1a, 1931, as amended; and to amend said code by adding thereto
a new article, designated § 62-1F-1, § 62-1F-2, § 62-1F-3, § 62-1F-4,
§ 62-1F-5, §62-1F-6, § 62-1F-7, § 62-1F-8 and § 62-1F-9, all relating
- to electronic mterceptron of a nonconsenting partys conduct or oral
' communications in his or her home by an investigative or :law
~ enforcement officer or an informant invited into said home; éxcepting
electronic mterceptlons of a mnonconsenting party's conduct or

~ communications occurring in his or her home from the wxretappmg ‘

-and. electromc surverllance act.. :

WV LEGIS 2ES 11 (2007) Thus, through the exp11c1t exclusronary language of §62—1D—3(t) S

‘the leglslature lmplemented its 1ntent for mdependent statutory constructron and mdependent'

_':-apphcatlon of Artlcles 1D and 1F Moreover the languagt; of §62 1D-3(f) unequrvocallyl.'_'_ B _i SRR

_ removes Artlcle 1F from’ the drctates and constramts of Artlcle 1D thereby fully employlng o

‘ the provrs1ons of Artrcle 1F

Legal Analzs:s

In the mstant case, the defendant premlses the legal ba31s for suppressron on alleged L

" ‘-statutory conflicts rather than on law enforcement’s executron of sard Orders Speclﬁcally,.

'-the defendant contends that the"prov1srons of WVa‘ Code-: §62—1F—2 drrectly contravene - o

i : WVa Code §62 lD 7 and §62 1D—8 because the provrsrons estabhshmg whrch JUdges- T

"-possess authonty to issue Orders allowlng electromc surverlla;‘nce are dlfferent Adetlonally,

the defendant relles on dlfferences in the Articles’ prov1s1ons des1gnat1ng whrch persons may.



_file an application for electronic interception and the procedure for pursuing said app]jcationr-

The defendant c1tes and d1scusses cases related to wuetappmg devices and W.Va. Code §62-

s 1D-1, et seq, in attempt to persuade the court that an Order issued pursuant to W.Va. Code

- §62-1F-1, et seq, v1olates_ Article 1D and is unconst:ltutlonal. However, the: _defendant’s
arguments are mentless | | | |
| First, as- d1scussed above, Articles 1D and IF. operate independently and’ address
different types of electromc mterceptlon. Second, the plam, unam_blguous language of West
'- AVirgiriia Code '§62'—1D-3(t), supra, eStablishes that no statutory conflict exists because ‘it _‘
explicitly excepts Article 1F. from its purv1ew Thus, applymg the long-held principal that. '
“[a] statute is to be applied as written, not construed, whele the intention thereof is made
clear by the language used when con31dered n its proper context and as it relates to the f.
g subject matter dealt wrth ” ' the two statutes at issue are not in conflict. Syllabus Point l
j Appalachzan Electric Power Co. v. Koontz 138 WVa. 84, 76 S .E. 2d 863 (1953) As such,
| the mag_l-strate had:statutory authonty per Art1c1e4 1F to issue 'the Order allowing el-ectromc ‘
ihtercepﬁon.agaiust the de_fe-'ndant,’ and the resulting evidence was not “fruit of the poisonous
-.tre‘e.‘"’ B
VLastly,‘ the defendant erroneously relies on State v. Mullens, 221 W.Va. 70, 650 )
'-’S.E.Zd 169 (2007) to support her argument that W.Va, 'Code §62-1D-’1 et seq. -and W -Va
| Code §62-1F 1 et seq., are in conﬂlct and/or unconstltutlonal In Mullens the West Vlrglma
: Supreme Court of Appeals (“our Court”) recogmzmg the sanctlty afforded a person in hlS '
“own home, d1rect1y addressed the constltutlonahty of . pohce using ‘an mformant w1th an

'A electromc surveﬂlance devrce while i in the home ofa suspect After a deta11ed analys1s of .




- State and Constitutional law, our Court held such surveillance unconstitutional unless it had o

- ‘been judicially authorized. Our Court pronounced:

[o]ur ruling today merely limits the one-party consent provision of the Act
from being used to send an informant into the home of a suspect to record
communications therein without having obtained a search warrant
authorizing*such conduct. Therefore we hold that, Article III, § 6 of the’
West Virginia Constitution prohibits the police from sending an informant
into the home of another person under the auspices of the one-party
consent to electronic surveillance provisions of W. Va.Code § 62-1D-
3(b)(2) (1987) (Repl.Vol.2005) where the police have not obtained prior
authorization to  do so pursuant to W. Va. Code § 62-1D-11 (1987)
(Repl.Vol.2005).

Mullens 221 W. Va_ 70, 650 S.E.2d 169. Slgmﬁcantly, the Leg1slature enacted WVa. Code
'§62-1F-1, et seq, in d1rect response to the Mullens dec1510n. Through the prov1s1ons

implemented in Article 1F the legislature cured the constitutional issues articulatedby our

-Court in Mullens Furthermore, Midllens d1d not outright declare the electronic surveillance . -

Aprov1s1ons of W Va. Code §62-1D-3 to be unconstltutlonal rather, our Court prermsed t.he-- :

B constrtutlonahty on whether a _]udge had issued a search warra.nt authonzmg an mformant to

enter a suspect’s home with a recordmg dev1ce For these reasons the electromc survelllance

conducted in the instant matter pursuant to a warrant 1ssued under W.Va. Code §62-1F-1, et -

seq.; was constltutlonally vahd under the statutory prov151ons as well as-the Mullens standard. o
| Conclusion

Accordmglv, the Court finds that the electromc surveruance conducted i in the mstant
' _.case was properly approved by a magrstrate conformed to the reqmrements set forthin . ._
- Artlcle'F? and passed constitutiorial muster under both the Mullens dec1s1on and the peru_nent = |

' statutory provisions.



RULING
It is hereby Order and Adjudged: |
1. The Motionto Suppress Evidence is DENIED. .

2. The circuit clerk shail provide a copy of this Order to all counsel of record.

ENTERED the 39 ,{iay of November 201

7. Aboulhosn, Judge 9 Circuit |




