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QUESTIONS PRESENTED 

The questions presented for resolution by the Court are as follows: I 

I. Is prohibition appropriate where the Circuit Court had jUrifdiction to make the 

challenged rulings and Petitioners have made no attempt to show that they could satisfy the five 

factors this Court has held are prerequisites to the issuance of a rule to show cause? 

2. Did the Circuit Court correctly refuse to require Glenmark jo arbitrate its claims 

against York International and Johnson Controls, Inc. where the arbitration trovision relied upon 

was contained in a boilerplate addendum to a Preventive Maintenance greement that was 

signed several months after the defective HV AC system was manufactured d installed, did not 

encompass Glenmark's multiple claims against the companies but in tead involved only 

preventive maintenance and specifically excluded unscheduled repairs, rastically restricted 

available damages, would not have allowed full adjudication of the parties' claims and defenses, 

and provided an escape clause from arbitration for York International's r Johnson Controls, 

Inc.'s own claims? 

3. Did the Circuit Court correctly refuse to require Glenmark tt arbitrate its claims 

against Morgan Keller, Inc. where the arbitration clause did not encompass plenmark's multiple 

claims against Morgan Keller, was buried in a maze of fine print con ained m a 44-page 

boilerplate addendum to the seven-page negotiated contract, would have r quired Glenmark to 

first submit its claims for resolution by a third-party architect who is als a defendant in the 

underlying case, would have curtailed the relief available to Glenmark t common law and 

resulted in a more complex and expensive procedure, would not have alloted full adjudication 

of the parties' claims and defenses, and was never raised by Morgan K111er, Inc. before the 



underlying case was filed despite years of complaints and appeals from Gle ark concerning the 

defective HV AC system? 

STATEMENT OF THE CASE 

Petitioners have asked this Court to grant a writ of prohibition to p event enforcement of 

rulings by Judge Susan B. Tucker of the Circuit Court of Monongalia C unty, West Virginia, 

refusing to compel arbitration of claims that Respondent Glenmark Holdin ,LLC ("Glenmark") 

has brought against Petitioners Johnson Controls, Inc. ("Johnson"), York International 

Corporation ("York',), and Morgan Keller, Inc. ("Morgan Keller").' Aft1 reviewing extensive 

briefing and hearing argument by counsel, Judge Tucker ruled that, undr the circumstances 

presented, the arbitration clauses relied upon by Petitioners were invali and unenforceable 

under West Virginia law and did not encompass the claims Glenmark alle ed in its Complaint. 

(App. at 118, 125.) 

As detailed below, Petitioners have not met the exacting crit ria this Court has 

established to guide its discretionary decision whether to grant an extraordi ary writ - discretion 

that the Court has now established by rule is to be "sparingly exercised." I W. Va. R. App. P. 

16{a). In any case, the Circuit Court's decision was a correct applicati~n of principles that 

Petitioners concede constitute settled law in this State. (pet. at 7.) For thie reasons, the Court 

should refuse to issue a rule to show cause and proceed no further in this mater. 

The underlying case concerns a faulty heating, ventilation, d air conditioning 

("HV AC") system that was designed, selected, manufactured, installe·, and serviced by 

1 The Petition was improperly styled, given the requirements of W. Va. R. App. P. l6( d). The proper 
style should be "State ex reI. Johnson Controls, Inc., York International Corporatio , and Morgan Keller, 
Inc. v. The Honorable Susan B. Tucker and Glenmark Holding, LLC." 
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Petitioners and other defending parties in the case below. (App. at 1-15) The faulty HVAC 

system was designed for and installed at Glenmark's United Center bui1~ing in Morgantown, 

where it repeatedly malfunctioned, operated inadequately, and ~ntermittently failed 

catastrophically, causing property damage in areas adjacent to it. (App. t 9.) After years of 

frustrated attempts to obtain repair of the HV AC system, during which it sustained significant 

Several months after the HV AC system that York/Johnson had designed and 

manufactured was installed at United Center, Glenmark entered into a P1entive Maintenance 

Agreement with York/Johnson that was separate and apart from YOrk/JOrSOn's design and 

. I 

2 Because Johnson is a successor-in-interest to York, the two companies are referinced throughout this 
brief as "York/Johnson." 
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manufacture of the HV AC components and created additional obligat ons on the part of 

York/Johnson to conduct preventive maintenance of the HV AC system. (~Pp. at 92-97.) It is 

this Preventive Maintenance Agreement, which was entered into months aftbr theHV AC system 

was installed and the building was occupied, that York/Johnson now clai s requires that all of 

Glenmark's claims against it, regardless of their nature or factual b sis, be resolved in 

arbitration. 

The Preventive Maintenance Agreement 

By August, 2004, Glenmark had taken delivery of the United fenter building and 

immediately began experiencing serious problems with the HV AC systenlt. On December 7, 
I . 

2004, Michael Saab, as Director of Property Management for Glenmark, si ed the "Preventive 

Maintenance Agreement" with York/Johnson which obliged that c mpany to provide 

"preventive maintenance and inspection services" on the rooftop HV C units located at 

A boilerplate addendum to the Preventive Maintenance Agree ent contained an 

arbitration clause stating, in part: 

This contract shall be deemed to have been entered into and shall be ~overned by 
the laws of the Commonwealth of Pennsylvania. All claims, 1isputes and 
controversies arising out of or relating to this contract, or the breach tfereof, shall, 
in lieu of court action, be ~ubmitted to arbitrat~on. . .. The site of tl arbitration 
shall be York, Pennsylvama .... In the event It becomes necessary r Company 
to incur any costs or expenses ... to enforce any rights or privilege hereunder, 
Customer shall, upon demand, reimburse Company for all suc~ costs and 
expenses (including, but not limited to reasonable attorney's fees). I 
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CAppo at 95.) I 

The Preventive Maintenance Agreement purported to shorten the sta te of limitations for 

any claims to one year and require that they be arbitrated in York, Pennsylv ia. (App. at 95.) It 

limited available damages to the sum of payments Y orIc/Johnson had re eived for preventive 

maintenance. (App. at 95.) It allowed for discovery, but limited the period I for discovery to four 

months. (App. at 95.) It also purported to impose a "voluntary and kn wing waiver" of all 

claims by any party who failed to abide by its limitations. CAppo at 95.) 

It is the arbitration clause in this Preventive Maintenance Agreemett that York/Johnson 

relies upon for its allegation that all of Glenmark's claims are subject to arbition. (App. at 98-

104.) Despite the fact that much of the wrongful conduct attributed to Y 9rk!Johnson occurred 

before the Preventive Maintenance. Agreement was even signed, and II that very little of 

Glenmark's claims relate to ''maintenance,'' York/Johnson nonetheless contends that the 

arbitration clause in the Preventive Maintenance Agreement requir~ arbitration of all 

Glenmark's claims, regardless of their basis in law or fact. I 

By Order entered October 5, 2011, the Circuit Court denied York! ohnson's motion to 

compel arbitration. (App. at 116-21). 'The Circuit Court quoted this Court's directive in State of 

West Virginia ex reI. Dunlap v. Berger, 211 W. Va. 549 n.3, 567 S.E.2d 2651n.3 (2002), that "[a] 

pre-dispute agreement to use arbitration as an alternative to litigation in COlrt may be enforced 

pursuant to the FAA only when arbitration, although a different forum with somewhat different 

and simplified rules, is nonetheless one in which the arbitral mechanisms or obtaining justice 

pennit a party to fully and effectively vindicate their rights," and held I that in the unique 

circumstances presented by this case, arbitration would not serve that critic~ purpose. (App. at 
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I 118-19.) The Circuit Court wrote: I 

In this instance, application of the arbitration clause would pe~it neither the 
Plaintiff nor the Defendants to fully and effectively adjudicate I their various 
claims and defenses. As to the Plaintiff, the limitations on liabilit~ set out in the 
Preventive Maintenance Agreement with respect to compens tory, special, 
indirect, consequential or incidental damages is contrary to the reli f available to 
Plaintiff at common law. This unconscionable limitation on the ount and type 
of relief available to Plaintiff is compounded by the inequity th t will result, 
should the Plaintiffbe forced to pursue relief against some defend ts in multiple 
forums. Given that arbitration would be insufficient to resolve all of Plaintiffs 
claims against all Defendants named in this action, and that the cro s-claims filed 
by various Co-Defendants against Johnson Controls, Inc. woul survive, an 
important policy underlying arbitration-namely speedy resolution f the contlict 
and conservation of the parties' resources-is not applica Ie in these 
circumstances. See, State of West Vir 'nia ex reI. United As halt u lies Inc. 
v. Sanders, 204 W. Va. 23,28,511 S.E.2d 134, 139 (1998) (" ... a ourt may not 
direct a nonsignatory to an agreement containing an arbitrati n clause to 
participate in an arbitration proceeding. . ."). The Court fin s persuasive 
Plaintiffs argument that it must be allowed to present evid nceof each 
Defendant's role in the specification, selection, installation and m intenance of 
the subject HV AC system, so that the degree of each Defendant' contributing 
culpability can be considered and allocated. As a result, the Co rt finds that 
compulsory arbitration would result in an unnecessarily delayed "piecemeal" 
resolution of this conflict and the waste of judicial resources. I 

(App. at 119.) I 

The Circuit Court also held that application of the arbitration claufe in the Preventive 

Maintenance Agreement to Glenmark's claims asserted in the underlyingl case would be "an 

improper extension of the parties' original agreement." (App. at 120.) Citi1g Brown v. Genesis 

Healthcare Com., Nos. 35494, 35546, 35635, slip op. at 37-38 (W. Va. Junb 29, 2011) (quoting 

State ex reI. City Holding Co. v. Kaufinan, 216 W. Va. 594, 598, 609 S.E.~d 855, 859 (2004)), 

the Circuit Court echoed this Court's holding that "[p]arties to an agreemenf 'are only bound to 

arbitrate those issues that by clear language they have agreed to arbitrate; ar~itration agreements 

will not be extended by construction or implication. '" The Circuit Court wror: 
Based on the language contained within the Preventive Maintenancel Agreement, 

6 I 
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the only disputes subject to arbitration are those which arise under he Preventive 
Maintenance Agreement, namely disputes concerning "preventivcP maintenance 
and inspection services". As a result, disputes arising from syste~ repairs, parts 
installation, or service calls made at the customer's request-whic are expressly 
excluded from the scope of the agreement-were not considered b the parties to 
be arbitrable disputes at the time they entered into the contract. I would be an 
even further and more illogical overextension ofthe arbitration pro ision to apply 
it to specification, selection or installation of the HV AC system, al of which had 
occurred even before the Agreement was created. Because Plaintiff has pleaded 
multiple causes of action which do not fall within the narrow I.scope of the 
Preventive Maintenance Agreement, the arbitration clause ther,in cannot be 
extended to encompass all the Plaintiffs claims against the various lefendants. 

(App. at 120.) 

For those reasons, the Circuit Court denied York/Johnson's motion i compel arbitration. 

The Morgan Keller Contract 

About two weeks after York/Johnson had filed their motion to co pel arbitration in the 

Circuit Court, Morgan Keller filed its own motion to compel arbitration ased on a provision 

contained in a lengthy boilerplate addendum to its construction cont act with Glenmark. 

Glenmark and Morgan Keller had entered into the construction contract on August 1, 2003. 

(App. at 28.) The contract obligated Morgan Keller to construct the Unite Center building, in 

accordance with the plans and specifications provided by the project's arc itect. (App. at 3-6.) 

The contract proper consisted of seven printed pages, but was SUPPl1ented by a 44-page 

addendum, titled "General Conditions of the Contract for Construction." (A p. at 4, 45-89.) The 

addendum was not drafted by either of the parties, but was a form docu ent provided by the 

American Institute of Architects. (App. at 45.) 

Roughly at the middle of the 44-page addendum was an arbitra~on clause with the 

heading "Resolution of Claims and Disputes." (App. at 65-66.) The ad endum contained a 

complicated method for resolving disputes arising from construction of the roject. The method 
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for dispute resolution was to be triggered by the complaining party's sub ission of the claim to 

the project's architect for an initial decision. (App. at 21-22, 65-66.) Th s initial decision was 

required as a condition precedent to mediation, arbitration, or litigation. ( pp. at 21-22, 65-66.) 

The provision also said, in pertinent part: 

When a written decision of the Architect states that (1) the decisi n is final but 
subject to mediation and arbitration and (2) a demand for arbitrati n of a Claim 
covered by such decision must be made within 30 days after the dat on which the 
party making the demand receives the final written decision, t en failure to 
demand arbitration within said 30 days' period shall result in t e Architect's 
decision becoming final and binding upon the Owner and Contractor 

(App. at 66.) 

After submission of the claim to the architect, any claim arising ou of or related to the 

contract was to be submitted to mediation as a condition precedent to arbitra ion or the institution 

of legal or equitable proceedings by either party. (App. at 66.) Clai s not resolved by 

mediation were to be decided by arbitration. (App. at 67.) Ultimate y, all demands for 

arbitration were required to "be made within the time limits specified in Sub aragraphs 4.4.6 and 

4.6.1 as applicable, and in other cases within a reasonable time after the laim has arisen ... " 

(App. at 67.) 

In its motion to compel arbitration, Morgan Keller argued that all Glenmark's claims 

against it, regardless of their nature or factual basis, were subject to mandat ry arbitration under 

this clause. (App. at 212-17.) Despite the fact that the arbitration clause ould have required 

that Glenmark submit its claims for resolution by another entity Glenma k had sued in the 

underlying case - the architect who designed the United Center building - organ Keller made 

no offer to modify the arbitration provision in any way. (App. at 1-2.) 

By Order entered October 17, 2011, the Circuit Court refused to c mpel Glenmark to 
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arbitrate its claims against Morgan Keller. The Court held that under the lunique circumstances 

presented by this case, application of the arbitration clause would result in a complex procedure 

that would fail to adjudicate the parties' claims. The Court wrote: I 

In this instance, application of the arbitration clause to these particJar claims and 
defendants would defeat the policies supporting arbitration and Iwould permit 
neither the Plaintiff nor the Defendants to fully and effectively a~'udicate their 
various claims and defenses. The Court finds that the compl x arbitration 
provision contained in the Agreement which requires the parties tO

I 
mediate their 

dispute before arbitration would further frustrate a presumed advantage of 
arbitration, which is conservation of the parties' resource. s. Given ~e inability of 
an arbitrator to compel defendants outside this Agreement to articipate in 
arbitration or to bind them to the results obtained therein, in a dition to the 
outstanding cross-claims made by various defendants which ould survive 
arbitration, arbitration could not result in the complete resolution lof the claims 
brought by the parties. See, Brown v. Genesis Healthcare corp"1 Nos. 35494, 
35546, 35635, 2011 W. Va. LEXIS 61, *59 (W. Va. June 29,#11) ("such 
[arbitration] agreements must not be so broadly construed as to enc pass claims 
and parties that were not intended by the original contract."). Plainti fwould, as a 
result, be required to undergo the unnecessary expenditure of its~ resources to 
pursue piecemeal relief. Moreover, given Morgan-Keller, Inc's fail re to raise or 
invoke the arbitration provision upon prior notice of Plaintiffs diss tisfaction, its 
resort to that remedy at this time would be an unconscionable apPh~ation of this 
provision. Additionally, the arbitration provision presumes to Ii it the relief 
available to Plaintiff at common law. That effective forfeiture of ce ain damages 
and other losses arising out of or relating to the contract renders t is provision 
unconscionable and unenforceable, because it does not allow ror effective 
vindication of the Plaintiffs claims. I 

(App. at 126.) I 

The Circuit Court also held, as it had in reference to the Pr1lltiVe Maintenance 

Agreement, that the arbitration clause in the Morgan Keller addendum did Inot reach all claims 

Glenmark had asserted against Morgan Keller. It wrote: 

Based on the language contained within the Agreement, the diSPurs subject to 
arbitration are those which arise out of or are related to the co tract. This 
language, on its face, limits the arbitrable disputes to those concemin breaches of 
the contract itself, and it does not provide for arbitration of disputes hich do not 
require interpretation of the contract terms. Plaintiffhas pleaded in it Complaint 
multiple causes of action independent of its breach of contract clairu including 

9 I 
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I 

negligence, product liability, breach of Unifonn Commercial Cohe warranties, 
and breach of implied warranty. Because these claims arise indep~dently of the 
Agreement and impose duties and obligations independent of th se contained 
therein, the parties did not clearly and unmistakably agree to s bmit them to 
binding arbitration. Moreover, there are claims, crossclaims and related issues 
between and among parties to this case, who were not parties to an agreement to 
arbitrate their disputes. Therefore, the arbitration clause fou d within the 
Agreement cannot be extended to encompass the totality of all the laims among 
and between all the parties. 

I 
(App. at 127.) 

For those reasons, the Circuit Court denied Morgan Keller'sl motion to compel 

arbitration. 

***** I 

On November 3, 2011, York/Johnson and Morgan Keller filed the~ Petition seeking a 

writ of prohibition from this Court barring the Circuit Court from enforcing ~ts orders refusing to 

compel arbitration. The Court issued a Scheduling Order on November 4 d recting Glenmark to 

respond to the Petition by November 28, 2011. For the reasons set forth ·nfra, the Petition is 

without merit, and this Court should refuse to issue a rule to show cause. 

I 

SUMMARY OF ARGUMENT I 

Prohibition is inappropriate in this case. Petitioners can neither sJow that the Circuit 

Court acted without jurisdiction, nor meet any of the five criteria that guide ts Court's decision 

whether to issue a rule to show cause. Moreover, the Circuit Court correctlr applied the settled 

law of this State on the issue of whether the claims Glenmark brought again t Petitioners should 

be subject to compelled arbitration based on the contract clauses on which Pe itioners relied. 

Petitioners premise their argument in favor of prohibition on the e oneous proposition 

that the FAA somehow revoked the Circuit Court's authority and depriVed lit of jurisdiction to 

10 I 
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make any decisions of any kind concerning the propriety of mandatory arbitration in this case. 

(Pet. at 7-9, 21.) Their position is simple: because the FAA favors the enforcement of 

arbitration provisions, the Circuit Court was bound to send all claims against Petitioners to 

arbitration. (Pet. at 7-9.) Based on that unadorned premise they conclude that the Circuit Court 
. I 

was obligated to send all of Glenmark's claims against York/Johnson to arbitration, regardless of 

their nature or factual basis, based entirely on a provision in a Preventive Maintenance 

Agreement signed months after faulty equipment that York/Johnson manufactured had been 

installed at United Center. . (Pet. at 9.) Similarly, they claim that the Circuit Court was bound to 

rule that a boilerplate provision in a 42-page fine-print addendum to a seven-page negotiated 

construction contract it had never raised before, now required Glenmark to arbitrate all claims 

against Morgan Keller. (Pet. at 8-9.) 

What Petitioners miss is that this Court has held consistently that trial courts in this State 

playa critical role in determining whether an arbitration provision is valid and enforceable. The 

FAA does not require our trial judges to sit on their hands whenever a party alleges that 

contractual language requires arbitration. To the contrary, this Court has held that the Circuit 

Court must determine in the first instance whether an arbitration provision is valid and 

enforceable. Only after a reasoned analysis of the validity and enforceability of an arbitration 

provision can a Circuit Court determine whether the precise claims and disputes before it must 

be resolved through arbitration. 

In this case, the Circuit Court conducted a thorough analysis of the clauses at issue and 

determined for reasons it discussed at length in its two memorandum opinions that the clauses 

upon which Petitioners rely were not sufficient to require that Glenmark's claims be arbitrated. 

As the Circuit Court held, the Preventive Maintenance Agreement relied upon by York/Johnson 
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expressly excluded the claims Glenmark has asserted against York/John on. It stated: "This 

agreement does not include system repairs, parts installation or servi e calls made at the 

customer's request." CAppo at 92.) Certainly, nothing in the Preventive M intenance Agreement 

reached Glenmark's claims against York/Johnson, which expressly invol ed the faulty design 

and manufacture of the HV AC system and the failure to repair the system when it immediately 

began to fail, and continued to do so thereafter. Glenmark did not a sert a claim against . 

York/Johnson for any alleged failure to perform regularly scheduled mai tenance. Instead, as 

stated in Glenmark's Complaint, its claims derive from the catastrophic ailures, breakdowns, 

and deficiencies of the HV AC system. (App. at 7.) Glenmark's c1ai s also involve the 

selection, design, manufacture, and installation of the defective HVAC ystem, all of which 

necessarily pre-dated the Preventive Maintenance Agreement. (App. at 8-15 ) 

Even if the Preventive Maintenance Agreement had encompassed lenmark's claims, it 

nonetheless is unconscionable under West Virginia law. The arbitration cl use is classic fine­

print boilerplate that attempts to change the venue for claims to York, Pennsylvania, limit 

substantially the scope of available discovery, curtail the statute of limitatio s for claims to one 

year, and dramatically restrict the available damages. (App. at 95.) The cl use is contained at 

. the bottom of a page titled "Terms and Conditions - Maintenance Contracts' which appears not 

in the body of the contract, but.after the signature page. Although the arbitra ion clause purports 

to compel arbitration of claims against York/Johnson, York/Johnson's ow claims under the 

Preventive Maintenance Agreement are excepted from the arbitration clause. 

The Preventive Maintenance Agreement would require Glenmark to resent its claims in 

a forum that could be far more expensive than civil litigation. Presumably,. rk/Johnson would 

claim that the provision requires that Glenmark pay all enses incurred in 
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connection with the arbitration. The Preventive Maintenance Agreement also purports to restrict 

the relief available to an entity making a claim. The limitation of rem dies imposed by the 

Preventive Maintenance Agreement would not afford Glenmark adequat relief as its actual 

damages incurred (and continuing) will certainly exceed the amount it has aid to York/Johnson 

for preventive maintenance services rendered under the Agreement. 

The Circuit Court also held correctly that the arbitration provision n the Morgan Keller 

contract was invalid and unenforceable as applied to Glenmark's claims. e arbitration clause 

in the Morgan Keller Contract is buried on the 21 sl page of a 44-page p e-printed boilerplate 

addendum prepared not by either of the parties, but by the American In titute of Architects. 

(App. at 45-89.) The clause prescribes a complicated procedure for cl ims resolution that 

requires that claims be "referred initially to the Architect for decision" - a rovision that would 

have required that Glenmark submit its claims for resolution by a party it s d in the underlying 

case - the architect that designed the United Center building. 

After a decision by the architect, but before proceeding to arbitrati n, the clause would 

have required that the parties submit to mediation under the AAA's M diation Rules as a 

condition precedent to arbitration. (App. at 66-67.) When and if a claim fi ally makes it to the 

arbitration stage, it must be resolved under the AAA's Construction Industry Ar~itration Rules­

a different set of AAA rules than the York/Johnson Preventive Maintenance greement requires 

be applied. Additionally, the arbitration provision at issue purports to su stantially limit the 

damages available to Glenmark at common law 

Although Glenmark appealed to Morgan Keller repeatedly over years in an 

effort to resolve the severe problems with the HV AC system, at no tim did anyone from 

Morgan Keller suggest that there was a claim or dispute to be resolved throu arbitration. Only 
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after nearly seven years, and Glenmark's resort to its civil remedies, did Morgan Keller assert 

that Glenmark had given up its right to seek civil redress, and is strictly lim ted to arbitration. 

The Circuit Court correctly held that, for all these reasons, neit er York/Johnson nor 

Morgan Keller were entitled to require Glenmark to submit its claims again t them to arbitration. 

Petitioners have not shown that this case is appropriate for prohibition, a d have presented no 

valid reason for this Court to disturb the Circuit Court's rulings. 

STATEMENT REGARDING ORAL ARGUMENT AND D CISION 

According to W. Va. R. App. P. 18(a), oral argument is unnecessary when the dispositive 

issue has been authoritatively decided or the facts and legal arguments are dequately presented 

in the briefs and record on appeal, and the decisional process would not be s' gnificantly aided by 

oral argument. Although Petitioners concede that this case involves only" ettled law," (Pet. at 

7), they nonetheless request oral argument. Glenmark believes that th briefs and record 

adequately demonstrate that this case is not appropriate for prohibition, an that oral argument 

would serve only to increase the costs without significantly aiding the Court' decisional process. 

In the event this Court elects to hear oral argument, Glenmark agrees that R Ie 19 argument and 

resolution by memorandum decision would be appropriate. 

A. 

ARGUMENT I 
Because Petitioners Cannot Satisfy Any of the Factors Thi Court Has 
Determined Are Prerequisites for Extraordinary Relief, the Court 
Should Deny Their Petition for Writ of Prohibition. 

Standard of Review 

This Court has established by rule that the "[i]ssuance ... of an extra rdinary writ is not 

a matter of right, but of discretion sparingly exercised." W. Va. R. App. P. 16 a). In State ex reI. 
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Tucker County Solid Waste Authorityv. W. Va. Div. of Labor, 222 W. Va 588,688 S.E.2d 217 

(2008), the court applied the following standard to guide its decision whe her to issue a rule to 

show cause upon a petition for writ of prohibition: 

In determining whether to grant a rule to show cause in prohibition when a court 
is not acting in excess of its jurisdiction, this Court will look to th adequacy of 
other available remedies such as appeal and to the overall econom of effort and 
money among litigants, lawyers and courts; however, this C urt will use 
prohibition in this discretionary way to correct only substantial, c ear-cut, legal 
errors plainly in contravention of a clear statutory, constitutional, or common law 
mandate which may be resolved independently of any disputed fac s and only in 
cases where there is a high probability that the trial will be complet ly reversed if 
the error is not corrected in advance. 

Syl. Pt. 2, State ex reI. Tucker Co. Solid Waste Authority, 222 W. Va. 88, 688 S.E.2d 217 

(quoting Syl. Pt. 1, Hinkle v. Black, 164 W. Va. 112,262 S.E.2d 744 (1979) . 

The Court emphasized recently that a writ of prohibition should onl be issued where the 

circuit court lacks jurisdiction or exceeds its legitimate powers: 

A writ of prohibition will not issue to prevent a simple abuse of di cretion by a 
trial court. It will only issue where the trial court has no jurisdicti n or having 
such jurisdiction exceeds its legitimate powers. W. Va. Code § 53-I-t. 

Syl. Pt. 1, State ex reI. Nationwide Mut. Ins. Co. v. Karl, 222 W. Va. 326,66 S.E.2d 667 (2008) 

(quoting Syl. Pt. 2, State ex reI Peacher v. Sencindiver, 160 W. Va. 314, 233 .E.2d 425 (1977)). 

The Court has devised a five-part test, established in State ex reI. Hover v. Ber er, 199 

W. Va. 12,483 S.E.2d 12 (1996), for granting a writ of prohibition: 

"In determining whether to entertain and issue the writ of prohibition or cases not 
involving an absence of jurisdiction but only where it is claimed th t the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) 
whether the party seeking the writ has no other adequate means, su h as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whethe the lower 
tribunal's order is clearly erroneous as a matter of law; (4) wheth r the lower 
tribunal's order is an oft repeated error or manifests persistent disrega d for either 
procedural or substantive law; and (5) whether the lower tribunal's rder raises 

15 
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new and important problems or issues of law of first impression. Eese factors 
are general guidelines that serve as a useful starting point for determi ing whether 
a discretionary writ of prohibition should issue. Although all five fa tors need not 
be satisfied, it is clear that the third factor, the existence of clear err r as a matter 

. of law, should be given substantial weight." Syllabus point 4, State ex reI. 
Hoover v. Berger, 199 W. Va. 12,483 S.E.2d 12 (1996). 

Syl. Pt. 1, State ex reI. Nationwide Mut. Ins. Co. v. Kaufman, 222 W. Va. 37, 658 S.E.2d 728 

(2008). 

. As discussed below, application of this test reveals that the Circu t Court's rulings at 

issue do not entitle the Petitioners to extraordinary relief. Indeed, petitionejs cannot satisfy any 

of the five factors that guide the Court's decision, and can make no seri04s argument that the 

Circuit Court lacked jurisdiction to make the challenged rulings. That bein~ the case, the Court 

should refuse to issue a rule to show cause. 

I 

***** 

Not until the last three pages of their brief do Petitioners explain w y they believe this 

Court should exercise its discretion to grant them extraordinary relief. (P t. at 21-23.) They 

make no claim that they can satisfy the five elements this Court establis ed in State ex reI. 

Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996), to guide th decision whether 

prohibition is appropriate. Indeed, they do not even cite or discuss those ele4ents in their brief. 

Rather, Petitioners argue that they are entitled to prohibition "as I a matter of right" 

because Glenmark's claims against them "are pre-empted by the Fedeial Arbitration Act 

("FAA")." (Pet. at 21.) They cite no authority for the proposition that the ircuit Court lacked 

jurisdiction to make the rulings at issue, an argument that is based on a faulty 'uxtaposition of the 

FAA's limited preemption power and its effect on the jurisdiction of stat courts to resolve 

claims under the FAA. The problem with Petitioners' argument is that even if Petitioners were 
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correct that the FAA somehow preempted Glenmark's claims, that fact wo~ld not have deprived 

the Circuit Court of jurisdiction to decide whether the arbitration clauses u~n which Petitioners 

relied were enforceable in the circumstances and on the claims at issue in thts case. Thus, even if 

Petitioners were entirely correct, prohibition still would be inappropriate. I 

The FAA gives signatories to an arbitration agreement the right to have that agreement 

specifically enforced. But the FAA does not confer federal subject matter jurisdiction. See 

Moses H. Cone Mem'l Hosp. v. Mercury Constr. Com., 460 U.S. 1, 25 t.32 (1983). ;bsent 

federal question or diversity jurisdiction, a party who seeks to enforce an 1rbitration agreement 

under the FAA is bound to litigate in state court. See Commercial M~tals Co. v. Balfour, 

Guthrie. & Co., 577 F.2d 264, 268-69 (5'b Cir. 1978). For that reason, mrst FAA claims and 

defenses are litigated in state courts. I 

Thus, even if Petitioners were correct that Glenmark's claims ag~inst them are "pre­

empted" by the FAA (pet. at 21), that fact would in no way have depriVed\the Circuit Court of 

jurisdiction to issue the rulings Petitioners challenge before this Court .. ThF court in Nelson v. 

Insignia/Esg, Inc., 215 F. Supp.2d 143 (D.D.C. 2002) rejected just such an ~rgument. There, an 

employer moved to dismiss a fonner employee's mce and sex diSCriminatiOn\claims, arguing that 

because the parties had· entered· into a binding arbitration agreement, the 1rial court "lack[ ed] 

subject-matter jurisdiction as a result of the Federal Arbitration Act." Id.1 at 146. The court 

rejected the argument, holding that the applicability of the FAA did not aff+ its jurisdiction of 

the case. The court wrote: I 

[T]his Court finds that the FAA statutory scheme for assessing wh~ther parties 
must submit their claims to arbitration necessarily confers jUriSditiOn on the 
Court to determine the enforceability of the agreement when "the m king of the 
arbitration agreement or the failure, neglect, or refusal to perform th same be in 
issue ... " In this case, the plaintiff has placed the arbitration agree~ent in issue 
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for this Court's detennination and, thus, rather than divesting the Court of 
jurisdiction, the filing of this action actually con.ferred to the Court he obligation, 
pursuant to the FAA, to detennine the enforceability ofthe agreem nt and decide 
whether arbitration should be compelled. Dismissal under Rul 12(b)(l) is 
therefore inappropriate. 

Nelson, 215 F. Supp.2d at 146 (citation omitted) (quoting 9 U.S.c. § 4). 

This Court also has made clear that a trial court plays a critic 1 role in analyzing 

arbitration agreements that are subject to the FAA's provisions. In Brown . Genesis Healthcare 

Corp., Nos. 35494, 35546, and 35635, slip op. at 37-38 (W. Va. June 9, 2011), the Court 

explained that a West Virginia trial court must apply state law princi les that govern the 

fonnation of contracts in detennining whether the parties agreed to arbit te a .certain matter. 

Our trial courts playa "gatekeeping" role in which they must analyze and ecide, as a matter of 

law, whether an arbitration clause is valid and whether the claims averred by the plaintiff fall 

within its substantive scope before the clause is enforced. Id. at Syl. Pt. 5. This Court held in 

State ex reI. Dunlap v. Berger, 211 W. Va. 549, 555-56, 567 S.E.2d 265, 27 -72 (2002), that "in 

addressing a motion to compel arbitration in the context of a civil action, it i for the court where 

the action is pending to decide in the first instance as a matter of law hether a valid and 

enforceable arbitration agreement exists between the parties." 

Earlier this week, this Court refused to issue a writ of prohibition d rejected a similar 

argument that attempted to curtail a trial court's review of an arbitration clau e by restricting the 

court from considering any contract language other than that in the arbitratio clause itself. State 

ex reI. Richmond American Homes ofW. Va., Inc. v. Sanders, No. 11-077 , slip op. at 14-16 

(W. Va. Nov. 21,2011). The Court held that the "particular facts involved in each case are of 

utmost importance since certain conduct, contracts or contractual p ,ovisions may be 

unconscionable in some situations but not in others." Id., slip op. at 15-16 quoting Syl. Pt. 2, 
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Orlando v. Finance One of W. Va. Inc., 179 W. Va. 447, 369 S.E.2d 88 (1988». The Court 

wrote: 

Our state contract law requires a trial court examining the conscio ability of an 
arbitration clause to weigh the fairness of the contract as a whole; 11 of the facts 
and circumstances peculiar to the entire contract must be taken into onsideration. 
Section 2 of the FAA specifically preserves a trial court's ability t consider the 
enforceability of an arbitration provision under state law .. Were we to adopt 
[Petitioners'] position, we would have to nullify. the savings clause in Section 2, 
and find meaningless Congress's mandate that a trial court a ply general 
prin~i~les of state contract law to determine the validity of I arbitration 
prOVISIOn. 

Richmond American Homes, No. 11-0770, slip op. at 16 (emphasis in origin 1). 

Although a writ of prohibition is the traditional remedy to challenge the actions of a trial 

court when that court acts without jurisdiction, the right to prohibition m st be clearly shown 

before a petitioner is entitled to this extraordinary remedy. Norfolk Sout em Railwa Co. v. 

Maynard, 190 W. Va. 113, 120, 437 S.E.2d 277, 284 (1993). There has been no such clear 

showing here. Indeed, Petitioners' attempt to show that the Circuit Court 1 cked jurisdiction to 

make the rulings they challenge is based entirely on a misapprehension of aw. As the Nelson 

court held, when a party raises the FAA as a claim or defense, that party necessarily confers 

jurisdiction on the Court to determine the enforceability of the alleged ar itration agreement. 

Nelson, 215 F. Supp.2d at 146. This Court has held that "the question of wether an arbitration 

provision was bargained for and valid is a matter of law for the court to det rmine by reference 

to the entire contract, the nature of the contracting parties, and the nature f the undertakings 

covered by the contract." Syl. Pt. 3, Bd. of Educ. of the Co. of Berkele v W. Harle Miller 

Inc., 160 W. Va. 473, 236 S.E.2d 439 (1977). Petitioners' argument that the 

jurisdiction to issue the challenged rulings is incorrect. 
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Because Petitioners cannot support their claim that the Circuit Court acted without 

jurisdiction, they are bound to satisfy the five factors this Court has se forth to assist it in 

determining whether to entertain and issue a writ of prohibition for ca es not involving an 

absence of jurisdiction. State ex reI. Hoover v. Berger, 199 W. Va. 12,483 S.E.2d 12 (1996). In 

determining whether to issue a writ of prohibition in cases where the lower ourt had jurisdiction 

to issue the challenged rulings but where it is claimed that the lower court e ceeded its legitimate 

powers, this Court examines five factors: 

(1) whether the party seeking the writ has no other adequate means, uch as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will b damaged or 
prejudiced in a way that is not correctable on appeal; (3) whet er the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whet er the lower 
tribunal's order is an oft repeated error or manifests persistent disreg d for either 
procedural or substantive law; and (5) whether the lower tribunal' order raises 
new and important problems or issues of law of first impression. ese factors 
are general guidelines that serve as a useful starting point for determi ing whether 
a discretionary writ of prohibition should issue. Although all five fa ors need not 
be satisfied, it is clear that the third factor, the existence of clear err r as a matter 
of law, should be given substantial weight. 

Syl. Pt. 4, State ex reI. Hoover v. Berger, 199 W. Va. 12,483 S.E.2d 12 (199 ). 

Not a single one of those factors favors Petitioners. Even if Petition rs were somehow 

entitled to the relief they seek in their Petition, they have another completel adequate remedy -

direct appeal to this Court. Petitioners have made no attempt to show that irect appeal would 

not remedy the alleged wrong they have brought before this Court or t at they have been 

damaged in a way that is not correctable on appeal. This alone provide the Court with a 

sufficient basis to refuse to issue a rule to show cause in this matter. 

The Court should note that Petitioners make no claim that compelle arbitration would 

provide a more efficient resolution to the disputes between the parties in this case. That is 

because, as pointed out by the Circuit Court and conceded by counsel at or 1 argument on the 
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motions to compel arbitration, a compelled arbitration in this case woul result in inefficient, 

piecemeal litigation. (App. at 151-57.) Judge Tucker questioned coun e1 about this at oral 

argument, stating that the fragmented litigation sought by Petitioners "fli s in the face of the 

stated policy behind arbitration and the reason why arbitration is looked up n favorably, and that 

is to avoid large costs of litigation." (App. at 151.) Counsel for Petitioners did not challenge the 

Circuit Court's observation that arbitration of the claims in this case would be less efficient and 

more costly to the litigants, but instead argued that "the policy behind the FAA] and enforcing 

arbitration agreements overrides considerations of efficiency and economy." (App. at 154.) 

This Court has made clear that "[p ]rohibition lies only to restrain inferior courts from 

proceeding in causes over which they have no jurisdiction, or, in which, hay ng jurisdiction, they 

are exceeding their legitimate powers and may not be used as a substitut for [a petition for 

appeal] or certiorari." SyI. Pt. 1, State ex reI. Wells v. Matish, 215 W. Va. 

(2004) (emphasis and bracketed material in original) (quoting Syl. Pt. 1, .=C.:.;ra::..:r:-:=::......:....:.....;:.;::.<-=.= 

W. Va. 207, 75 S.E.2d 370 (1953)). Here, by Petitioners' own admissio , arbitration would 

result in a less efficient and more costly resolution to this case, and Petitione s will have a direct 

appeal at the conclusion of the litigation to remedy any and all wrongs hey claim in their 

Petition. That being the case, prohibition is inappropriate in this case. 

As demonstrated infra, Petitioners have no legal right to· the relie they seek and the 

Circuit Court's orders at issue were not "clearly erroneous as a matter of law." To the contrary, 

the rulings were in complete accord with this Court's precedent. Petitioner have not claimed 

that the Circuit Court has "oft repeated" the error they claim or that it has rna ifested "persistent 

disregard" for procedural or substantive law. Petitioners have conceded tha this case does not 

raise "new and important problems or issues of law of first impression." To the contrary, 
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Petitioners state in their brief that this case involves only the application of ,titled law." (Pet. at 

7.) Although they claim that the Circuit Court applied that settled law incorrectly, such an 

incorrect application of settled law - even if it had occurred - would not ent tle the Petitioners to 

extraordiriary relief. 

For these reasons, the extraordinary relief Petitioners seek is inapp opriate in this case. 

The United States Supreme Court has cautioned that "only exceptional circ+stances amounting 

to ajudichil 'usurpation of power' will justify the invocation of this extraord nary remedy." Will 

v. United States, 389 U.S. 90, 95 (1967) (citation omitted). Petitioners ha e not come close to 

meeting the standard for prohibition as established by this Court. For thes reasons, the Court 

should deny the Petition and proceed no further with this matter. 

B. The Circuit Court Correctly Applied This Court's Settle Precedent 
When It Held That the Arbitration Provisions upon Whic 
Rely Neither Encompass Nor Mandate Arbitration of lenmark's 
Claims. 

Standard of Review 

This Court held in State ex reI. Dunlap v. Berger, 211 W. Va. 549, 555-56, 567 S.E.2d 

265, 271-72 (2002), that "in addressing a motion to compel arbitration in t e context of a civil 

action, it is for the court where the action is pending to decide in the first in tance as a matter of , , 

law whether a valid and enforceable arbitration agreement exists betwee1 the parties." The 

Court held this summer that even where a trial court determines that a valid arbitration 

agreement exists between the parties, it still must decide "whether the cl 'ms averred by the 

plaintiff fall within the substantive scope of that arbitration agreement." Syl. Pt. 5, Brown v. 

Genesis Healthcare Com., Nos. 35494, 35546,and 35634 (W. Va. June 2 ,2001). The trial 

court's legal determinations made in the course of ruling on a motion to co pel arbitration are 
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subject to de novo review in this Court. Dunlap at 556, 567 S.E.2d at 272. 

***** 
Contrary to the position staked out by Petitioners, nothing in the F A4, exempts arbitration 

clauses from the same analysis and interpretation to which' other contrartual provisions are 

subject. This Court warned in Brown that "the mantra that arbitration is ,lways to be favored· 

must not be mindlessly muttered"; a party must "clearly assent to arbitratfon before it can be 

forced into arbitration and denied access to the courts." Brown, slip op. at ,7 (quoting Hayes v. 

Oakridge Home, 908 N.E.2d 408, 417-18 (Ohio 2009) (Pfeifer, l, dissentijg) and State ex reI. 

United Asphalt Suppliers, Inc. v. Sanders, 204 W. Va. 23, 27-28, 511 ~.E.2d 134, 138-39 

(1998». State law governs the determination of whether a party agreed to ~bitrate a particular 

dispute. Brown, slip op. at 37-38. This Court wrote in Brown: I 

Nothing in the Federal Arbitration Act overrides normal rules 0 contractual 
interpretation; the Act's goal was to put arbitration on a par with ot er contracts 
and eliminate any vestige of old rules disfavoring arbitration. Arbitra ion depends 
on agreement, and nothing beats normal rules of contract law to det rmine what 
the parties' agreement entails. "There is no denying that many decisi ns proclaim 
that federal policy favors arbitration, but this differs from saying tha courts read 
contracts to foist arbitration on parties who have not genuinely a eed to that 
device." Thus, while there is a strong and "liberal federal poli y favoring 
arbitration agreements," such agreements must not be so broadly co strued as to 
encompass claims and parties that were not intended by the origi al contract. 
"Allowing the question of the underlying validity of an arbitration a eement to 
be submitted to arbitration without the consent of all parties is contrary to 
governing law. It is also contrary to fundamental notions of faime s and basic 

. principles of contract formation." 

Brown, slip op. at 36-37 (quoting Stone v. Doerge, 328 F.3d 343,345 (7th Cij. 2003), Mitsubishi 

Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625 (lj85), and Luna v. 

Household Finance Corporation III, 236 F. Supp.2d 1166, 1173-74 (W.D. Wa h. 2002». 

This Court echoed these principles earlier this week in State ex reI. chmond American 
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Homes ofW. Va., Inc. v. Sanders, No. 11-0770 (W. Va. Nov. 21,2011). The Court held that 

"[tJhe purpose of the [FAA] is for courts to treat arbitration agreements li e any other contract. 

The Act does not favor or elevate arbitration agreements to a level of impo ance above all other 

contracts; it simply ensures that private agreements to arbitrate are enfOrCjd according to their 

terms." Id. at SyI. Pt. 2 (quoting Brown at SyI. Pt. 7). I 

1. The Circuit Court Correctly Ruled That the Preventive l_ ointenance 
Agreement Between York/Johnson and Glenmarr Did Not 
Encompass Glenmark's Claims Alleged in the Complaintt 

In its Brown decision earlier this year, the Court reiterated the Jndamental but often 

disregarded principle that in order to be subject to an arbitration clause, a laim or dispute must 

fall within the clause's scope. "[PJarties are only bound to arbitrate thos issues that by clear 

language they have agreed to arbitrate; arbitration agreements will ot be extended by 

construction or implication." Brown, slip op. at 36 (quoting State ex reI.lcity Holding Co. v. 

Kaufman, 216 W. Va. 594, 598, 609 S.E.2d 855, 859 (2004». "[T]he Ff does not require 

courts to enforce an arbitration clause when the parties never reached a 'mjeting of the minds' 

about the clause." State ex reI. Richmond American Homes of W. Va. Inc. v. Sanders, No. 11-

0770, slip op. at 1 (W. Va. Nov. 21, 2011). "When deciding whether t~e parties agreed to 

arbitrate a certain matter (including arbitrability), courts generally ... sh uld apply ordinary 

state-law principles that govern the fonnation of contracts." Brown, slip op. at 37 (quoting First 

Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,944 (1995)). 

Petitioners moved the Circuit Court to send all Glenmark's claims regardless of their 

nature or factual basis, to arbitration under language in the Preventive Main1enance Agreement. 

(Pet. at 4-5.) But the Circuit Court correctly held that "[b]ased on the langu1e contained within 
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I 
the Preventive Maintenance Agreement, the only disputes subject to arbitr~tion are those which 

arise under the Preventive Maintenance Agreement, namely disputes c+ceming ''preventive 

maintenance and inspection services." (App. at 120.) I 

According to the fine-print boilerplate on page 5 of the preientive Maintenance 

Agreement, arbitration is required for any claim, dispute, or controversr "arising out of or 

relating to this contract, or the breach thereof" (App. at 95.) Thus, only rlaims arising out of 

the obligations set forth in the Preventive Maintenance Agreement are SUbject to the arbitration 

clause. The Preventive Maintenance Agreement expressly states; "This \agreement does not 

include system repairs, parts installation or service calls made at the cust01er's request." (App. 

at 92.) Because the Agreement only obligated Y orklJ ohnson to perfonn I regularly scheduled 

maintenance on Glenmark's HVAC system, only disputes which arise 10m York/Johnson's 

failure to perform regularly scheduled maintenance are even conceivably 1ubject to arbitration 

under the provision. The Preventive Maintenance Agreement does not !nvolve the defects, 

deficiencies and repeated failures of the HV AC system which are the btis for Glenmark's 

claims. That being the case, the arbitration provision within the Prevfntive Maintenance 

Agreement does not extend to those claims. I . 

Glenmark's claims derive from the catastrophic failures, breakdowns I and deficiencies of 

the HV AC system. (App. at 7.) Even though Glenmark paid for egularly scheduled 

maintenance by York/Johnson under the Preventive Maintenance Agreembnt, Glenmark was 

repeatedly required to contact those companies to request and pay for tSiSlanCe with and 

attempted repair of the system. (App. at 7.) Glenmark's claims also infolve the selection, 

desigu, manufacture, and installation of the defective HV AC system, all 0t which necessarily 

pre-date the Preventive Maintenance Agreement. (App. at 8-15.) 
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The sum total of Petitioners' attempt in this Court to show that th~ arbitration clause at 

issue encompasses Glenmark's claims consists of a bullet-pointed list rf references in the 

Complaint to the Preventive Maintenance Agreement (along with several pragraPhS that do not 

mention it at all). (pet. at 20-21.) Presumably, Petitioners hope the cot will conclude that 

because Glenmark referred to the Preventive Maintenance Agreement + the Complaint, its 

claims must derive from that Agreement. But a more-than-cursory readi g of the Complaint 

demonstrates that Glenmark's references to the Preventive Maintenance A eement were to alert 

the parties that it has suffered damages for unscheduled repairs and modifi1ations to the HVAC 

system, despite the fact that it dutifully paid annually for proper preventive raintenance services 

to be provided by the system's manufacturer, York/Johnson. York/J~hnson'S liability to 

Glenmark arises from the fact that it designed, manufactured, and failed to r~pair a faulty HV AC 

system for which Glenmark paid a significant portion of the price of cottruction of United 

Center, not that it failed to show up for the maintenance dates it promised i nder the Preventive 

Maintenance Agreement, for which Glenmark paid $3,500 to $4,000 a year. ~APP. at 94.) 

Based upon the express language of the Preventive Maintenance A*eement, arbitration 

would only be required for any claim Glenmark had against YOrk/Johnson flr failure to perform 

the regularly scheduled preventive maintenance. For the Circuit Court t1 have held that the 

arbitration language in the Preventive Maintenance Agreement encomptssed and required 

arbitration of Glenmark's claims against York/Johnson as set forth in the COFplaint would have 

required it to extend the parties' agreement by construction or implication, s~mething this Court 

has expressly forbidden. Brown, slip op. at 37-38, 46 (quoting State ex reI. ~it Holdin Co. v. 

Kaufinan, 216 W. Va. 594, 598, 609 S.E.2d 855, 859 (2004) and =D=ai=m=le==r-=..c=.::.:........;=:.",,-,--,-,-

Franklin, 814 N.E.2d 281,285 (Ind. App. 2004)). 
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The Circuit Court correctly held: 

[D]isputes arising from. system repairs, parts installation, or service ealls made at 
the customer's request - which are expressly excluded from the ~cope of the 
agreement - were not considered by the parties to be arbitrable di putes at the 
time they entered into the contract. It would be an even further and ore illogical 
overextension of the arbitration provision to apply it to specification selection or 
installation of the HV AC system, all of which had occurred before e Agreement 
was created. Because Plaintiff has pleaded multiple causes of action hich do not 
fall within the narrow scope of the Preventive Maintenance Aieement, the 
arbitration clause therein cannot be extended to encompass all t e Plaintiffs 
claims against the various defendants. 

(App. at 120.) 

The Circuit Court correctly held that the arbitration clause in the Pre entive Maintenance 

Agreement did not encompass Glenmark's claims against York/Johnso. Petitioners have 

presented this Court with no valid reason to disturb the Circuit Court's rulin . For these reasons, 

the Court should refuse to issue a rule to show cause and should procee no further in this 

matter. 

2. The Circuit Court Correctly Held That the Arbitration Clauses at 
Issue Are Procedurally and Substantively Unconscionable. 

This Court has made clear that nothing in the FAA overrides no al rules of contract 

interpretation. Generally applicable contract defenses - such as laches, estol pel, waiver, fraud, 

duress, or unconscionability - may be applied to invalidate an arbitration a eement. Brown at 

Syl. Pt. 9; Syl. Pt. 3, State ex reI. Richmond American Homes ofW. Va. Inc. v. Sanders, No. 11-

0770 (W. Va. Nov. 21, 2011). "An analysis of whether a contract te is unconscionable 

involves an inquiry into the circumstances surrounding the execution of t e contract and the 

fairness of the contract as a whole." Brown at Syl. Pt. 13 (quoting Syl. Pt. 3, Troy Mining Corp. 

v. Itmann Coal Co., 176 W. Va. 599, 346 S.E.2d 749 (1986)). " determination of 
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unconscionability must focus on the relative positions of the parties, ~e adequacy of the 

bargaining position, the meaningful alternatives available to the plaintiff, td 'the existence of 

unfair terms in the contract.'" Brown at Syl. Pt. 14 (quoting Syl. Pt. 4, Art's Flower Sho Inc. v. 

Chesapeake and Potomac Telephone Co. of W. Va .. Inc., 186 W. Va. 613, 413 S.E.2d 670 

(1991)). The FAA permits a court to refuse enforcement of an arbitrattn agreement to the 

extent "such grounds ... exist at law or in equity for the revocation of any lontract." Richmond 

American Homes, No. 11-0770, slip op. at 13 (quoting 9 U.S.C. § 2). 

The Circuit Court correctly determined that the arbitration clauses, etitioners sought to 

enforce in the underlying case were unconscionable, both procedurall ' and substantively. 

Procedural unconscionability equates to "the lack of a meaningful choicej considering all the 

circumstances surrounding the transaction including '[t]he manner in whi~h the contract was 

entered,' whether each party had 'a reasonable opportunity to understaJd the terms of the 

contract,' and whether 'the important terms [were] hidden in a maze of fin~ print[.]''' Brown, 

slip op. at 55-56 (quoting Nelson v. McGoldrick, 896 P.2d 1258, 12r.12 (Wash. 1995)). 

Procedural unconscionability involves a "variety of inadequacies, such as ... literacy, lack of 

sophistication, hidden or unduly complex contract terms, bargaining tactic" and the particular 

setting existing during the contract formation process." Id. (quoting Muham I ad v. Count Bank 

of Rehoboth Beach, Delaware, 912 A.2d 88, 96 (N.J. 2006)). M reover, procedural 

unconscionability often begins With, a contract of adheSion., Brown, slip op. al57 -58. This Court 

held in Brown that a contract of adhesion should receive greater scrutiny t an a contract with 

bargained-for tenns to determine if it imposes terms that are oppressive, I unconscionable or 

beyond the reasonable expectations of an ordinary person. Id. I 
Substantive unconscionability occurs when the contract itself is unfai or one-sided as to 
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lead to absurd results. Brown, slip op. at 61. In determining whether a co tract is substantively 

unconscionable, courts should consider: "the commercial reasonableness f the contract terms, 

the purpose and effect of the terms, the allocation of the risks between th parties, and public 

policy concerns." Id. at 61-62. This Court has emphasized that "[a] pre- ispute agreement to 

use arbitration as an alternative to litigation in court may be enforced purs~ant to the FAA only 

when arbitration, although a different forum with somewhat different and simplified rules, is 

nonetheless one in which the arbitnt1 mechanisms for obtaining justice permlt a party to fully and 

effectively vindicate their. rights." State of West Vir ·nia ex reI. James D nla v. Ber er, 211 

w. Va. 549,556 n.3, 567 S.E.2d 265, 272 n.3 (2002). "Even if arbitration i generally a suitable 

forum for resolving a particular statutory claim, the specific arbitral foru~ provided under an 

arbitration agreement must nevertheless allow for the effective vindicationl of that claim." Id. 

(quoting Floss v. Ryan's Family Steak House, Inc., 211 F.2d 306, 313 (6th Cr. 2000». 

i. The Arbitration Provision in the York/Johnson Preventive 
Maintenance Agreement Did Not Encompass Glenma 's Claims, 

While Excepting York/Johnson's Own Claims from Arbi ration, and 
Created an Expensive and Burdensome Procedure That ould Have 
Made It Impossible for Glenmark to Obtain Just Rem dies for Its 
Claims. 

The arbitration clause in the York/Johnson Preventive Maintenance greement is classic 

fine-print boilerplate that attempts to change the venue for claims to York, Pennsylvania, limit 

substantially the scope of available discovery, curtail the statute of limitatio s for claims to one 

year, and dramatically restrict the available damages. (App. at 95.) The cl use is contained at 

the bottom of a page titled ''Terms and Conditions - Maintenance contractsr which appears not 

in the body of the contract, but after the signature page. Presumably, the "ters and conditions" 
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I 
page was tacked onto the back of all York/Johnson's maintenance ~greements after the 

negotiable terms of the agreements were complete. I 

Tho fundamental unfairness of the provision is perhaps best demons~ted by the fact that 

the Company's own claims under the Preventive Maintenance Agreement 4e excepted from the 

arbitration clause. The clause states, "Actions by the Company to collect lonies due under this 

contract may be brought in any court of competent jurisdiction in lieu of ,bitration." (App. at 

95.) I 

The Preventive Maintenance Agreement would require Glenmark to rresent its claims in 

a forum that could be far more expensive than civil litigation. The arbtation clause in the 

Preventive Maintenance Agreement requires that arbitration be conducted u~der the Commercial 

Arbitration Rules of the American Arbitration Association ("AAA"). (AP,' at 95.) The filing 

fee alone for Glenmark's claim would be $6,200. Standard Fee Schedule, ~. Procedures for 

Large, Complex Commercial Disputes (effective June 1, 20~0), available at 

http://www.adr.org/sp.asp?id~22440#A&. Presumably, York/Johnson W+ld claim that the 

provision requires that Glenmark pay all its costs and expenses incurred in .fonnection with the 

arbitration. The provision states: "In the event it becomes necessary for Co~pany to incur any 

costs or expenses in the collection of monies due from Customer, or to etorce any rights or 

privileges hereunder, Customer shall, upon demand, reiIllburse Company fot all such costs and 

expenses (including, but not limited to, reasonable attorney's fees)." (Ap. at 95 (emphasis 

added)). 

The Preventive Maintenance Agreement also purports to restrict the r lief available to an 

entity making a claim. It provides that "[i]n no event shall Company's Ii bility for direct or 

compensatory damages exceed the payments received by Company from C stomer under this 
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contract, nor shall Company be liable for any special, indirect, conseqlential, or incidental 

damages of any nature. The foregoing limitations on damages shall apply under all theories of 

liability or causes of action, including but not limited to contract, warr ty, tort (excluding 

obvious negligence) and strict liability ... " (App. at 95.) The limitation Offemedies imposed by 

the Preventive Maintenance Agreement would not afford Glenmark adequa e relief as its actual 

damages incurred (and continuing) will certainly exceed the amount it has laid to York/Johnson 

for preventive maintenance services rendered under the Agreement. 

The Circuit Court held that, in light of these provisions, the arbitr ion language relied 

upon by York/Johnson is both procedurally and substantively unconscionabl . The Court wrote: 

[T]he limitations on liability set out in the Preventive Maintenanc Agreement 
with respect. to compensatory, special, indirect, consequential qr incidental 
damages is contrary to the relief available to Plaintiff at commo* law. This 
unconscionable limitation on the amount and type of relief available ~o Plaintiff is 
compounded by the inequity that will result, should the Plaintiff ~e forced to 
pursue relief against some defendants in multiple forums. Given thft arbitration 
would be insufficient to resolve all of Plaintiff's claims against al~ Defendants 
named in this action, and that the cross-claims filed by various C -Defendants 
against Johnson Controls, Inc. would survive, an important polie underlying 
arbitration-namely speedy resolution of the conflict and conserv tion of the 
parties' resources-is not applicable in these circumstances. See, S ate of West 
Virginia ex reI. United Asphalt Supplies. Inc. v. Sanders, 204 W. Va 23,28,511 
S.E.2d 134, 139 (1998) (" ... a court may not direct a nonsi atory to an 
agreement containing an arbitration clause to participate in a arbitration 
proceeding ... "). The Court finds persuasive Plaintiff's argument th t it must be 
allowed to present evidence of each Defendant's role in the s ecification, 
selection, installation and maintenance of the subject HVAC system so that the 
degree of each Defendant's contributing culpability can be con idered and 
allocated. As a result, the Court finds that compulsory arbitration Wrld result in 
an unnecessarily delayed "piecemeal" resolution of this conflict and he waste of 
judicial resources. 

(App. at 119.) I 
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ii. The Arbitration Provision in the Morgan Keller contraC~EstabliShed 
an Unfairly Complicated and Expensive Procedure esigned to 
Dissuade Claimants, Required Resolution of Glenmark' Claim by a 
Party It Has Sued, and Did Not Encompass Claims Glknmark Has 
Stated against Morgan Keller. I 

The arbitration clause in the Morgan Keller Contract is buried deep tithin a 44-page pre­

printed boilerplate addendum prepared not by either of the parties, but by tJe American Institute 

of Architects. (App. at 45-89.) The addendum was not part of the seven-~age contract proper 

that was negotiated and signed by the parties, but was appended to the c~ntract following the 

signature page (App. at 28-34.) The addendum provides a fine example tf the "maze of fine 

print" decried by this Court in Brown, slip op. at 56 (quoting Nelson v. MI Goldrick, 896 P.2d 

1258, 1262 (Wash. 1995) and Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 449 

(D.C. Cir. 1965)). 

On the twenty-first page of this maze resides the arbitration clause reI ed upon by Morgan 

Keller. (App. at 65.) The clause prescribes a complicated procedure for cl
l 

ims resolution that 

requires that claims be "referred initially to the Architect for decision" - a 1rovision that would 

appear to make little sense in this context except when one considers t~at the addendum's 

boilerplate language was drafted by the American Institute of Architects raler than by Morgan 

Keller or Glenmark. (App. at 65.) Once the architect issues a written decifion, a party has 30 

days to demand arbitration. (App. at 66.) 

Before proceeding to arbitration, however, the parties must submit to 

AAA's Mediation Rules as a condition precedent to arbitration. (App. at 66- 7.) When and if a 

claim finally makes it to the arbitration stage, it must be resolved under the 's Construction 

Industry Arbitration Rules - a different set of AAA rules than the York! ohnson Preventive 
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Maintenance Agreement requires be applied. (App. at 67, 95.) The filin fee required by the 

AAA for arbitration under the Construction Industry Arbitration Rule for arbitration of 

Glenmark's claims would be $6,200. Standard Fee Schedule, AAA C nstruction Industry 

Arbitration Rules (effective June 1, 2010), available at 

http://www .adr.org/sp.asp?id=22004#standard. 

The byzantine procedure required by the arbitration clause in the Mlgan Keller contract 

surely is intended to dissuade a party with claims from pursuing relief. J the context of this 

case, the required procedure would mandate that Glenmark submit its cl im against Morgan 

Keller for initial resolution by the architect on the United Center proje t - who also is a 

Defendant in the underlying case. 

Additionally, the arbitration provision at issue purports to substantial y limit the damages 

available to Glenmark at common law. Section 4.3.10 provides: 

The Contractor and Owner waive Claims against each other for c nsequential 
damages arising out of or relating to this Contract. This mutual waiv r includes: 

.1 damages incurred by the Owner for rental expenses, or losses of 
use, income, profit, financing, business and reputation, and for loss 
of management or employee productivity or of the selices of such 
persons. . . . . 

(App. at 65.) 

This attempt at limiting the remedies available at common law furtherlrenders this section 

of the addendum substantively unconscionable. Glenmark will prove subst ntial damages as a 

result of Morgan Keller's conduct which necessarily includes losses and damages the arbitration 

clause purports to exclude. (App. at 9, 11-14.) 

[fMorgan Keller intended ro assert "arbitration" as the exclusive f1m for resolution of 

the HV AC issues, it should have done so long ago. When the initial probl~s with the HV AC 
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system occurred, Glenmark appealed; in writing and orally, to both I' Inc. (the project's 

architect) and Morgan Keller, among others, for relief. It should be undisputed that the architect 

and Morgan Keller, in addition to other Defendants in the underlying case, rade representations 

that the system could be repaired or modified to meet the needs of the buildilng. Glenmark relied 

on these ongoing representations over several years. At no time did anyonJ from Morgan Keller 

suggest that there was a claim or dispute to be resolved through arbitratio . If Morgan Keller 

wanted to submit the matter to arbitration, it should have followed the proc dure set forth in the 

contract and notified Glenmark of its desire to do so. Instead, the evid nce will show that 

Glenmark was placated with temporary repairs and insufficient modifiations which never 

effectively resolved the system's failure to support the needs of the buildin . Only after nearly 

seven years, and,Glenmark's resort to its civil remedies, did Morgan Keller ssert that Glenmark 

had given up its right to seek civil redress, and is strictly limited to arbitrati n. That amounts to 

an unconscionable assertion of an unconscionable provision. Indeed, Morg Keller's assertion 

of the arbitration clause under these circumstances is so belated and misplac d that the Company 

must be regarded as having waived its right to assert any claim to arbitrati n. In other words, 

Morgan Keller is estopped from asserting that matters it has never before rlarded or treated as 

arbitrable, must now be so treated by the courts. I 
The Circuit Court held that, in the circumstances presented by this base, the arbitration 

clause in the Morgan Keller Contract was invalid and unenforceable. It wrotJ 

In this instance, application of the arbitration clause to these particula~ claims and 
defendants would defeat the policies supporting arbitration and wiould permit 
neither the Plaintiff nor the Defendants to fully and effectively adj.dicate their 
various claims and defenses. The Court finds that the comple~ arbitration 
provision contained in the Agreement which requires the parties to rVediate their 
dispute before arbitration would further frustrate a presumed a~vantage of 
arbitration, which is conservation of the parties' resources. Given th~ inability of 
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an arbitrator to compel defendants outside this Agreement to articipate in 
arbitration or to bind them to the results obtained therein, in a dition to the 
outstanding cross-claims made by various defendants which ~ould survive 
arbitration, arbitration could not result in the complete resolution 6

1 

f the claims 
brought by the parties. See, Brown v. Genesis Healthcare Corp., Nos. 35494, 
35546, 35635, 2011 W. Va. LEXIS 61, *59 (W. Va. June 29, W11) ("such 
[arbitration] agreements must not be so broadly construed as to enco pass claims 
and parties that were not intended by the original contract."). Plainti fwould, as a 
result, be required to undergo the unnecessary expenditure of it~ resources to 
pursue piecemeal relief. Moreover, given Morgan-Keller, Inc's fail re to raise or 
invoke the arbitration provision upon prior notice of Plaintiffs diss tisfaction, its 
resort to that remedy at this time would be an unconscionable applipation of this 
provision. Additionally, the arbitration provision presumes to limit the relief 
available to Plaintiff at common law. That effective forfeiture of ce ain damages 
and other losses arising out of or relating to the contract renders t is provision 
unconscionable and unenforceable, because it does not allow or effective 
vindication of the Plaintiffs claims. 

(App. at 126.) I 

The Circuit Court also held, as it had in reference to the yor~ohnson Preventive 

Maintenance Agreement, that the arbitration clause in the Morgan Keller addendum did not 

reach all claims Glenmark had asserted against Morgan Keller. It wrote: 

Based on the language contained within the Agreement, the disput~s subject to 
arbitration are those which arise out of or are related to the cotract. This 
language, on its face, limits the arbitrable disputes to those concemin breaches of 
the contract itself, and it does not provide for arbitration of disputes hich do not 
require interpretation of the contract terms. Plaintiff has pleaded in i s Complaint 
multiple causes of action independent of its breach of contract clai including 
negligence, product liability, breach of Uniform Commercial Cod warranties, 
and breach of implied warranty. Because these claims arise indepen ently of the 
Agreement and impose duties and obligations independent of tho e contained 
therein, the parties did not clearly and unmistakably agree to sub¥1it them to 
binding arbitration. Moreover, there are claims, crossclaims and r~lated issues 
between and among parties to this case, who were not parties to any greement to 
arbitrate their disputes. Therefore, the arbitration clause found within the 
Agreement cannot be extended to encompass the totality of all the c1 ims among 
and between all the parties. 

(App. at 127.) 
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***** 
Unlike the situation this Court addressed in State ex reI. Clites v. 

299, 303-07, 685 S.E.2d 693, 697-71 (2009), where the party seeking to tforce an arbitration 

agreement had made concessions and stipulations altering the scope of th~ arbitration clause to 

make it fair and acceptable to the trial court, neither YorklJohnson nor Morr Keller have made 

any concession or offer of stipulation concerning any of the unconsciona.(ble provisions in the 

arbitration clauses on which they rely. The Circuit Court correctly dete+ined that under the 

circumstance presented by this case, neither arbitration clause was valid +d enforceable under 

West Virginia law. The Circuit Court's rulings were thorough and set fortU clearly the basis for 
. I 

the Court's conclusion. I 

Petitioners have presented no valid basis for this Court to bar enfor~ement of the Circuit 

Court's rulings. For these reasons, the Court should refuse to issue a rult to show cause and 

proceed no further in this matter. I 

36 



CONCLUSION 

For all these reasons, Glenmark requests that this Court: 1) refuse t issue a rule to show 

cause; and 2) issue an order denying the Petition. 
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