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Now come the Petitioners, Morgan Keller, Inc. ("Morgan Keller"), Johns 

Inc. ("Johnson Controls") and York International Corporation. ("York," together ith Johnson 

Controls, the "York Petitioners," and together with Morgan Keller, "Petitioners"), by and 

through counsel, who petition this Court pursuant to Article VIII, Section III of the 

Constitution of West Virginia; West Virginia Code § 51-1-3 and § 53-1-1 et sq.; and Rule 14 

of the Rules of Appellate Procedure to issue a writ of prohibition barring the Hon rable Susan B. 

Tucker, Judge of the Circuit Court of Monongalia County, West Virginia, from onducting 

further proceedings involving Petitioners in the case styled as Glenmark Hold'ngs, LLC v. 

York International, et aI., Case No. ll-C-325 (the "Civil Action"). As grou ds for this 

writ, Petitioners submit that all claims brought by Plaintiff Glenmark Holding, LLC 

("Glenmark") against the Petitioners in the Civil Action are subject to mandat ryarbitration 

as a result of Glenmark' s respective contracts with Petitioners, and thus are b red by, among 

other things, the Federal Arbitration Act, 9 U.S.C. § I et seq. Accordingly, t e Circuit Court 

lacks subject matter jurisdiction to proceed with the resolution of those claims. 

In addition, the Circuit Court committed substantial and clear legal err r in denying 

the Petitioners' motions to compel arbitration and to stay pending arbitration. Glenmark's 

claims against the Petitioners are clearly arbitrable under the Federal ArbitratLn Act. The 

Federal Arbitration Act provides for immediate appellate review of orders r fusing a stay of 

litigation pending arbitration or denying a motion to compel arbitration. Gran ing the relief 

requested by Petitioners would be consistent with Congressional policy favori g arbitration, 

as adopted by this Court. 



QUESTIONS PRESENTED 

1. Whether Petitioners are entitled to enforce arbitration clauses co tained within 
their agreements with Glenmark, when Glenmark asserted claim against 
Petitioners that Petitioners failed to perform their obligations un er those 
agreements. 

2. Whether the arbitration clauses contained within Petitioners' ag eements with 
Glenmark are unconscionable when those agreements were negotiated by 
sophisticated commercial parties with substantial experience in re 1 estate 
development or construction. 

3. Whether Glenmark's claims against Petitioners are preempted b the Federal 
Arbitration Act. 

ST ATEMENT OF THE CASE 

A. Morgan Keller, Inc.'s Agreement and Glenmark's Claims 

On August 1,2003, Glenmark entered into an Agreement with Morgan- eller, Inc. (the 

"Morgan Keller Agreement"), pursuant to which Morgan-Keller, as general cont actor, agreed to 

construct the Suncrest Executive Office Plaza, also known as the United Center, i Morgantown, 

West Virginia (Complaint at ~19 and Ex. B thereto; Appx. 3, 28.) The Agreeme t is an AlA 

Document Al 01-1997, Standard Form of Agreement Between Owner and Contr ctor. The 

Agreement incorporates by reference the General Conditions of the Contract for Construction, 

AlA Document A201-1997, attached to the Complaint as Exhibit C. (Appx.46.1 

Document A20 1-1997 contains an express arbitration clause which gove s each of 

Glenmark's claims against Morgan-Keller in this case. Under the heading "A 

Document A20 1-1997 states: 

"4.6.1 Any Claim arising out of or related to the Contract, exc pt 
Claims relating to aesthetic effect and except those waived as 
provided for in Subparagraphs 4.3.10, 9.10.4 and 9.10.5, sh 11, 
after decision by the Architect or 30 days after submission of he 
Claim to the Architect, be subject to arbitration. Prior to 
arbitration, the parties shall endeavor to resolve disputes oy 
mediation in accordance with the provisions of Paragraph 4.5. 
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4.6.2. Claims not resolved by mediation shall be decided b 
arbitration which, unless the parties mutually agree otherwise, sha I 
be in accordance with the Construction Industry Arbitration Rule 
of the American Arbitration Association currently in effect. Th 
demand for arbitration shall be filed in writing with the other part 
to the Contract and with the American Arbitration Association, an 
a copy shall be filed with the Architect. 

4.6.3. A demand for arbitration shall be made within the ti e 
limits specified in Subparagraphs 4.4.6 and 4.6.1 as applicable, an 
in other cases within a reasonable time after the claim has arise , 
and in no event shall it be made after the date when institution f 
legal or equitable proceedings based on such Claim would e 
barred by the applicable statute of limitations as determin d 
pursuant to Paragraph 13.7." 

Paragraph 4.3.1 defines "Claim" as follows: 

"Claim is a demand or assertion by one of the parties seeking, a a 
matter of right, adjustment or interpretation of Contract te s, 
payment of money, extension of time or other relief with respect to 
the terms of the Contract. The term "Claim" also includes ot er 
disputes and matters in question between the Owner and Contrac or 
arising out of or relating to the Contract. Claims must be initia ed 
by written notice. The responsibility to substantiate Claims s all 
rest with the party making the Claim." 

(A201-1997 at paragraph 4.3.1; Appx. 64.) According to Paragraph 13.1, the A reement is to be 

governed by the law of the place where the project is located, and "Arbitration s all be held in 

Morgantown, West Virginia." (A201-1997 at paragraph 13.1; Appx. 84.) 

Despite expressly agreeing to arbitrate any claims it might have against organ-Keller, 

Glenrnark filed its Complaint in the Civil Action on June 13,2011, bringing cau es of action for 

negligence, product liability, breach of contract, breach of Uniform Commercial Code 

warranties, and breach of implied warranty. (See generally the Complaint.). Alt ough Glenmark 

pled each of its causes of action generally as to all Defendants, it is clear that ea h one of these 

claims against Morgan-Keller arises out of or relates to Glenmark's contract wit Morgan-

Keller. 
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B. The York Petitioners' Agreement and Glenmark's Claims 

In November of2004, Glenrnark and the York Petitioners entered into aPr ventive 

Maintenance Agreement (the "York Agreement") for periodic inspections and rout ne maintenance 

to be performed on the HVAC system at the Suncrest Executive Office Plaza, also own as the 

United Center, in Morgantown, West Virginia. The York Agreement contains an 

arbitration clause which governs each of Glenrnark's claims in the Civil Action a ainst York 

Petitioners. Under the heading "DISPUTES, CHOICE OF LAW AND COST ," the York 

Agreement states: 

This contract shall be deemed to have been entered into and sha I 
be governed by the laws of the Commonwealth of Pennsylvani . 
All claims, disputes and controversies arisin out of or relatin 0 

this contract or the breach thereof shall in lieu of cou t 
action, be submitted to arbitration in accordance with t e 
Commercial Arbitration Rules of the American Arbitrati n 
Association, and any judgment upon the award rendered by t e 
arbitrator(s) may be entered in any court of competent jurisdictio . 
The site of the arbitration shall be York, Pennsylvania, unle s 
another site is mutually agreed between the parties. 

(York Agreement, Exhibit D to the Complaint, at p. 5; Appx. 95) (emphasis add d). 

Despite having contractually agreed to arbitrate any disputes with the Yor Petitioners, 

Glenrnark filed the Civil Action, alleging that "Glenrnark has necessarily suffered and incurred 

substantial unreimbursed expenses and losses related to repairs, replacements, mo ification, testing 

investigation and assessment ofthe HV AC system installed on the 'Suncrest Exec tive Office 

Plaza' building." (Complaint at ,-[38; Appx. 7.) Glenrnark alleges that the HV AC system suffered 

numerous "failures, inadequacies, breakdowns, and deficiencies," and that the Yo k Petitioners 

failed to perform their obligations under the York Agreement by remedying the s me. (See 

Complaint at,-[,-[ 36-38; 59-68; Appx. 7; 11-12.) Although sounding in both contr ct and tort, 
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Glenmark's claims against the York Petitioners are based on Glenmark's allegatio s that the York 

Petitioners somehow failed to perfoTIll their obligations under the York Agreement. 

C. Motions to Compel Arbitration and Subsequent Hearing 

On July 29,2011, in light ofthe clear and unambiguous arbitration provisi n contained in 

the York Agreement, the York Petitioners filed their Motion to Compel Arbitratio ,for Dismissal, 

and in the Alternative to Stay Proceedings (the "York Motion"). (A true and accu ate copy of the 

York Motion is included at Appx. 98.) Morgan Keller similarly filed its Motion t Compel 

Arbitration, for Dismissal, and in the Alternative to Stay Proceedings and Joinder ·n Johnson. 

Control's Motion Requesting Same Relief (the "Morgan Keller Motion," and toge her with the 

York Motion, the "Motions") on August 8, 2011. The Circuit Court heard oral ar ument on the 

Motions on September 8,2011. On September 23,2011, the Circuit Court'sjudic al clerk emailed 

counsel to advise that "[t]he Court has reviewed the pending Motions to Compel rbitration, and it 

is this Court's ruling that those Motions are hereby denied for the reasons set fort in the Plaintiffs 

brief." 

Glenmark's counsel prepared two Orders, which were approved and enter d by the Circuit 

Court. (True and accurate copies of the Circuit Court's Orders are included at Ap x. 116.) The 

Circuit Court denied both motions on the grounds that the arbitration provisions ere both 

substantively and procedurally unconscionable, and that all ofGlenmark's claims are not covered 

by the arbitration provisions. 

SUMMARY OF THE ARGUMENT 

Because the parties have contractually agreed to arbitrate the claims made subject of 

Glenmark's Complaint, the Circuit Court lacks jurisdiction to consider Glenmark s claims. 

Pursuant to the Federal Arbitration Act, arbitration is favored when the parties ha e agreed to 
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submit their claims to it. Since all of Glenmark's claims against each Petitioner ari e out of or 

relate to Glenmark's agreements with Petitioners, those claims are subject to arbitr tion. (Part A). 

The Circuit Court incorrectly decided that the arbitration clauses are unenfi rceable as 

unconscionable. Glenmarkand Petitioners are sophisticated commercial entities ith substantial 

experience in real estate development and construction projects, and as a result, Gl nmark cannot 

claim to have been hoodwinked or otherwise deceived. Further, both agreements ere negotiated 

agreements, and Glenmark certainly had the opportunity to negotiate a dispute res 

procedure other than arbitration if it so desired. That it did not do so does not mak the arbitration 

clauses unconscionable; they are enforceable terms of the agreements, to which Glenmark agreed 

when it signed those agreements. (Part B). 

Each of Glenmark's claims are subject to arbitration, then, because those c aims arise out of 

or relate to the agreements at issue. Glenmark's claims against each Petitioner are based upon 

Glenmark's assertions that Petitioners owed Glenmark certain duties as a result of their 

relationship as contracting parties. Thus whether Glenmark is correct that it may ssert tort claims 

in addition to contract claims as a result of Petitioners' supposed failure to fulfill t eir obligations 

is not important. What matters is that Glenmark asserts that those tort claims con em duties that 

Petitioners supposedly owed Glenmark, because Petitioners had contracted with lenmark to 

provide certain services. As a result, all of Glenmark's claims arise out of or relat to the 

agreements at issue, and they are subject to arbitration. (Part C.) 

Finally, because the Federal Arbitration Act controls and because those cl ims were subject 

to arbitration, the Circuit Court lacked subject matter jurisdiction to consider Gle ark's claims. 

For that reason, a writ of prohibition is Petitioners' only adequate remedy to enfo ce their 
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agreements with Glenmark and ensure that the parties' agreement to arbitrate their laims is 

enforced. (Part D). 

STATEMENT REGARDING ORAL ARGUMENT AND DECIS ON 

Petitioners respectfully request that the Court penuit oral argument of the i sues argued 

below. The arbitrability of claims made between sophisticated commercial entitie who have 

knowingly agreed to arbitration has, of course, been decided by this Court. This c se, therefore, 

involves an issue of settled-albeit misapplied-law. As such, Petitioners believe that the case is 

proper for Rule 19 argument and a memorandum decision or opinion. 

ARGUMENT 

This Court should issue a rule for the Respondent to show cause why a wri of prohibition 

should not be issued, and this Court should order that the Civil Action be stayed 

pending results of arbitration, should Glenmark proceed in arbitration with its clai s. 

A. The Federal Arbitration Act Controls the Enforceabili of the Arbitration 
Clauses at Issue. 

As a starting point, the Federal Arbitration Act applies to all contracts in olving interstate 

commerce. See 9 U.S.C. § 2 (2011). The FAA creates a "liberal federal policy avoring 

arbitration agreements." Moses H Cone Mem 'I Hosp. v. Mercury Constr. Corp:, 460 U.S. 1,24 

(1983); see also Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 218 (I 985) (" y its tenus, the 

Act leaves no place for the exercise of discretion by a district court, but instead 

district courts shall direct the parties to proceed to arbitration on issues as to wh ch an arbitration 

agreement has been signed.") (emphasis in original). U.S. Supreme Court prec dent expressly 

requires state courts to conform to the provisions of the Federal Arbitration Act. See Southland 

Corp. v. Keating, 468 U.S. 1 (I 984). 
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Recently, this Court similarly addressed the purpose of the FAA when it Jeld that 

arbitration is favored where the parties have contractually agreed to do so. State ~x reI. Clites v. 

Clawges, 224 W. Va. 299, 304-05 (W. Va. 2009). Indeed, the enforcement of cortractual 

arbitration provisions is well-established West Virginia law: i 

Where parties to a contract agree to arbitrate either all disputes, ,1 r 
particular limited disputes arising under the contract, and where t e 
parties bargained for the arbitration provision, such provision. s 
binding, and specifically enforceable, and all causes of acti~n 
arising under the contract which by the contract terms are maqe 
arbitrable are merged, in the absence of fraud, into the award of me 
arbitrators. . 

Bd. of Ed. of the Cty. of Berkeley v. W Harley Miller, Inc., 160 W. Va. 473, at sJllabus 1 (W. 

Va. 1977); see also State ex reI. Wells v. Matish, 215 W. Va. 686 (W. Va. 2004) (concluding that 

arbitration provision in employment contract was valid and enforceable despite 11aims of 

unconscionability). "If it cannot be said' with positive assurance' that a dispute fs excluded from 

arbitration by a contractor's arbitration clause, the doubt should be resolved in)¥lvor of an 

interpretation that submits the dispute to arbitration." Local Union No. 637 v. baViS H. Elliot 

Co., Inc., 13 F.3d 129, 132 (4th Cir. 1993) (emphasis added) (citing United Stee)workers of 

America v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582-85).1 

1. 

Glenmark's claims against Morgan-Keller arise out of the contract between the parties, 

and therefore, are subject to arbitration. As stated above, the Morgan-Keller AJeement states 

I The agreement between the York Defendants and G!enmark contains a clause that requires its terms to be decided 
under Pennsylvania law. Like West Virginia, Pennsylvania has a strong policy in favor of arb it ation. Whetherthis 
Court applies West Virginia or Pennsylvania law the result is the same. Pennsylvania similarly avors enforcement 
of arbitration provisions to which parties have contractually agreed. See. e.g., Keystone Techndogy Group, Inc. v. 
Kerry Group, Inc., 824 A.2d 1223 (Pa. Sup. 2003) (lower court erred in denying motion to comtel arbitration filed 
by plaintiff, despite the fact that plaintitTfirst chose judicial forum); Gaffer Ins. Co., Ltd. v. Dis over Reinsurance 
Co., 936 A.2d 1109, 1113 (Pa. Sup. 2007) ("Our Commonwealth's general policy toward arbitr. tion is consistent 
with federal policy, as set forth in the Federal Arbitration Act, which applies to written arbitrati~n agreements that 
are 'part of a contract evidencing a transaction involving interstate commerce'.") I 
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that the parties agreed to arbitrate any dispute "arising out of or relating to the Contract." (A20 1-

1997 at paragraph 4.3.1; Appx. 64). Though Glenmark's claims may be asserted as claims other 

than breach of contract, each of Glenmark's claims arise out of the contract or relate to it, as 

discussed more fully below. As a result, each of its claims are subject to arbitration, and the 

Circuit Court lacks jurisdiction to hear its claims. 

2. Glenmark's Claims Against the York Petitioners are Subject to 
Arbitration. 

The Agreement between the York Petitioners and Glenmark also contains an arbitration 

clause, which is subject to the FAA. As set forth above, the Agreement expressly states that any 

and all disputes between the parties "arising out of or relating to" the York Agreement "shall, in 

lieu of court action, be submitted to arbitration." (York Agreement at p. 5; Appx. 95.) All of 

Glenmark's claims against the York Petitioners arise out of or relate to the York Agreement, 

even though they may include claims other than for breach of contract. Therefore, all of 

Glenmark's claims against the York Petitioners are subject to the arbitration provision contained 

in the York Agreement, and the Circuit Court lacks jurisdiction to hear the Civil Action. 

B. The Arbitration Agreements at Issue are not Unconscionable. 

Glenmark is a self-proclaimed sophisticated real estate holding company, which boasts 

"Over 25 Years of Excellence." (See Transcript of September 8, 2011 hearing, included at 

A ppx. 130, 138-139.) Nonetheless, Glenrnark argued before the Circuit Court that it should not 

be bound by the arbitration provisions contained in its contracts with Petitioners because the 

arbitration provisions were both substantive and procedurally unconscionable. The Circuit Court 

adopted Glenmark's argument, despite Glenmark's failure to present any evidence regarding the 

factors to be considered in determining whether contractual provisions are unconscionable. 
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I 

Just in the past few months, this Court addressed the doctrine ofunconsci~nability in the 

case of Brown v. Genesis Healthcare Corp., Case Nos. 35494, 35546, and 35635) 2011 W. Va. 

LEXIS 61 (W. Va. June 29, 2011). In that case, this Court set forth the factors f~r procedural 

and substantive unconscionability, both of which must be present to render a coiract term 

unenforceable. Brown, 2011 W. Va. LEXIS at syllabus, 'If 20. For procedural un~onscionability, 

a court "is concerned with inequities, improprieties, or unfairness in the bargainitg process and 

fonnation of the contract." Id. at syllabus, 'If 17. Procedural unconscionability rdsults "in the 
. I 

lack of a real and voluntary meeting of the minds of the parties, considering all t~e circumstances 

surrounding the transaction." !d. Factors to be considered include: age; literacy; lack of 

sophistication; hidden or unduly complex contract tenns; the adhesive nature of he contract; and 

the manner and setting in which the contract was formed, including whether eac~ party had a 

reasonable opportunity to understand the tenns of the contract. Id. Because of+ese factors, 

"courts are more likely to find unconscionability in consumer transactions and erployment 

agreements than in contracts arising in purely commercial setting involving eXP1rienced parties." 

!d. at *90 and fn. 117. I 

Substantive unconscionability involves unfairness in the contract itself, "and whether a 

contract term is one-sided and will have an overly harsh effect on the disadvantJged party." Id. 

, I 

at 'If 19. Although the factors to be weighed in determining substantive unconscilonability vary 

with the content of the agreement, "courts should cons.ider the commercial reasinableness of the 

contract terms, the allocation of the risks between the parties, and public policy oncerns." !d. 

This Court also recently held that a Circuit Court addressing claims of4conscionability 

is required to make findings based on the four-part test as articulated in Art's F)pwer Shop, Inc. 

v. Chesapeake and Potomac Telephone Co., 186 W. Va. 613 (1991). State ex r~1. AT&T 
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Mobility, LLC v. Wilson, 226 W. Va. 572, 580 (W. Va. 2010) (as to arbitration pr VISIOn In 

consumer contract, trial court improperly denied motion to compel arbitration wit out addressing 

factors in Art's Flower). The Circuit Court below failed to make the required fin ings here. 

1. Mor an Keller's Arbitration A reement is Neither Proced rail nor 
Substantively Unconscionable. 

The Morgan-Keller Agreement, and the arbitration clause contained withi, it are not 

unconscionable. First, it is noteworthy that the Morgan-Keller Agreement is an IA document. 

The American Institute of Architects ("AlA"), in cooperation with owners, contr ctors, material 

suppliers, and various associations, has created its set of standards for agreement used by 

entities in construction projects. As all consensus documents do, the AlA docu ents set forth 

the uniform terms and conditions, with any project-specific terms to be negotiate by the parties. 

See e.g., Nelson-Salabes, Inc. v. Morningside Dev., 284 F.3d 505, 510, n. 2 (4th ir. 2002) 

(discussing the AlA set of documents generally); see also, American Institute of Architects, 

Contract Documents, available at: http://www.aia.org/contractdocs/index.htm. 

Importantly, the documents are created in such a way as to make negotia ing the terms 

easy. For example, the Morgan-Keller Agreement notes at the top that it is the" lectronic 

format" of that document, meaning that the parties were able to access the docu ent-and each 

of its terms-electronically and add to, change, or delete any terms that they so 

that reason that the Morgan-Keller Agreement contains underlining: those are te s that have 

been added by the parties. 

Indeed, it is noteworthy that paragraph 13.1 of A20 1-1997 contains the 

insertion by one of the parties: "Arbitration shall be held in Morgantown, West 

(A201-1997 at paragraph 13.1; Appx. 84). In other words, it is not the case at al that the 

Morgan-Keller Agreement was an adhesion contract that Glenmark could either accept or reject. 
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It is a document prepared by a community of individuals for use in just this type If project, and 

in a fonn that is widely accepted and widely used, and it was tailored precisely t this project 

where the parties felt it necessary. Had Glenmark disagreed with the dispute res lution clauses, 

it needed only to propose changes to them. 

Because the documents are so widely-accepted and well-understood, the ~tate of West 

Virginia even requires their use in certain situations. The School Building AUth1rity requires, as 

a condition of funding county school projects, that the contracts used during the roject contain 

certain forms and terms and conditions drawn directly from the AlA documents nd encourages 

the use of the AlA forms when possible. School Building Authority, Policies an Procedures 

Handbook at 87, available at: http://www.wvs.state.wv.us/wvsbaJhottopix/topixdef.htm. 

Similarly, the Attorney General's Office approves contract fonns for use by stat1 agencies, and 

the AlA documents are required of state agencies entering into construction conttacts, with 

certain conditions as approved by the Attorney General's Office. That is, State arencies are 

encouraged-if not required-to use the same document that Glenmark criticizel here, and 

Glenmark's argument that the contract was one of adhesion is without merit. 

Second, the Court's conclusion that the Morgan-Keller Agreement creat+ an overly 

complex process that was unfair to Glenmark is misguided. Glenmark obviousl does not assert 

that the process was unusually unfair to Glenmark; it could not because Morgan- eller would 

have been required to follow that same process if it had a claim against Glenmar . Instead, 

Glenmark argued-and the Court agreed-that Glenmark should not be required to follow a 

pr. ocess that defeats the purpose of arbitration by increasing the costs associated fith it by 

requiring pre-arbitration mediation. 
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Setting aside the fact that contracting parties are certainly permitted to agJee to a 

seemingly-inefficient process for various reasons, on the very same day as the orJI argument on 

the Motions to Dismiss, Glenmark then requested-and the Circuit Court ordere~-that the 

parties attempt mediation of the case before litigation. In other words, while findling that 
I 

requiring the parties to submit to mediation before arbitration was unconscionablf' the Circuit 

Court also found that requiring the parties to submit to mediation before litigatioi was not. 

distinction between arbitration and litigation in that context is unclear to Morgan-Keller. 

The 

Third, the conclusion that the arbitration clause was unconscionable becahse of 

limitations contained in the remainder of the Agreement is confusing. The CircJt Court 

concluded that "effective forfeiture of certain damages and other losses arising oft of or relating 

to the contract renders this provision unconscionable and unenforceable, becaus~ it does not 

allow for effective vindication of the Plaintiffs claims." (Order at 4; Appx. 126t Nothing in the 

arbitration clause of the Morgan-Keller Agreement precludes Glenmark from br~nging any claim 

that it has against Morgan-Keller. The only limitation upon any such claim arisipg out of or 

relating to the Agreement is that the claim must be submitted to the architect, th1n mediated, then 

arbitrated. I 

It appears, therefore, that the Court is referring to paragraph 4.3.1 0 (App~c 65), a mutual 

I 
waiver of consequential damages. That paragraph is not related to the arbitration provision. As 

a result, even if the claims are litigated, Morgan-Keller will still argue that Glenkark is not 

entitled to seek consequential damages, because that is what Glenmark agreed td before 

construction began. It is apparent that Glenmark now asserts that this provision jis particularly 

unfair to Glenmark, but again, this is a provision that was clearly in the contract1when it was 
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signed, and Glenmark certainly had the opportunity to review and remove it if it desired. That 

it did not is not a reason to void the arbitration clause. 

2. The York Petitioners' Arbitration Agreement is Neither PrbcedurallY nor 
Substantive Iv Unconscionable. . 

In the Civil Action, Glenmark argued that its agreement with the York DJfendants is both 

procedurally and substantively IDlconscionable. It is neither. Rather, it is an enftrceable 

agreement, negotiated and executed by sophisticated commercial parties. The raptors set forth 

by this Court in the recent Brown decision make this clear. Neither age nor Iiter1cy are at issue, 

because here we are dealing with two commercial entities, not individuals. Nor fas Glenmark 

claimed to have a "lack of sophistication." As Counsel for York explained at the hearing before 

the Circuit Court, Glenmark's website boasts that it has "Over 25 Years of ExceJlence," and 

holds over $90 mil/iQn in assets and over 610,000 square feet of owned prope4es, (See 

selections from Glenmark's website, included at Appx. 194.) Indeed, Glenmarkiholds itself out 
. I 

to be comprised of a "devoted team of bri 11i ant professionals," including Michael J. Saab, its 

Director of Construction-Northern Division & Director of Property Management who signed the 

York Agreement on behalf of Glenmark. (ld.) 

At the hearing before the Circuit Court, Glenmark presented no evidenc9 on the litany of 

factors for a determination of unconscionability. Rather, Glenmark claimed tha, the arbitration 

provision was "hidden within the overall Agreement and substantially restricts te relief which 

Glenmark can seek for its damages." (Glenmark's Response to the York Motion, included at 

Appx. 199.) Glenmark argued that the provision is unconscionable because it "lppears on the 

fifth page of the Agreement after the space for the customer's signature," and th6t it makes the 

provision "appear inconsequential or not worth reading." (ld., emphasis in orig~nal.) 
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However, on Page 4 of the York Agreement, directl above Mr. Saab's i nature, the 

York Agreement states: "This Agreement is subject to the terms and conditions 

page." (York Agreement at p. 4; Appx. 94.) Despite this clear language, Glenm k argued that 

it "might be expected to sign on page four of the Agreement, without going on to examine the 

terms and conditions contained in the following pages." (Glenmark's Response a p. 5; . 

Appx.203.) But, Glenmark failed to present any evidence of whether that actual yoccurred. 

Mr. Saab did not appear or otherwise offer affidavit evidence on the issue. Furth rmore, even if 

Glenmark chose not to review the very next page, which contains the arbitration rovision, it is 

still bound by it. See State ex. rei. Center Designs, Inc. v. Henning, 201 W. Va. 2,46 (W. Va. 

1997) (party bound by terms of arbitration provision in contract "in spite of the f: ct that he 

apparently did not read it in detail"). Glenmark's claim that the arbitration provi ion at issue is 

procedurally unconscionable because it appears after the signature page is witho t merit, as Mr. 

Saab, one of Glenmark' s self-described "brilliant professionals," signed the Yor Agreement 

immediately below the express statement that the agreement was subject to the t rms and 

conditions on the next page. 

The fact that the York Agreement is not procedurally unconscionable is nough to defeat 

Glenmark's claim, as both procedural and substantive unconscionability are req ired to void the 

York Agreement. See Brown, 2011 W. Va. LEXIS at syllabus, ~ 20. In any eve t, the York 

Agreement is not substantively unconscionable either. Glenmark claims that th arbitration 

provision is substantively unconscionable because of the limitation of liability cause also located 

on page five of the York Agreement. That provision provides that the York Peftioners "shall not 

be liable for personal injuries or property damage arising from causes beyond [t eir] control or 

without [their] fault or negligence." (York Agreement at p. 5; Appx. 95.) Furth rmore, the York 
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Agreement provides that the York Petitioners' liability for damages shall not exc ed the 

payments received by them pursuant to the York Agreement. (York Agreement 

Appx. 95.) Glenmark claims such limitations render the arbitration provision s 

unconscionable. It does not. The limitation of liability provision stands on its 0 n, and would 

remain regardless of whether the matter remains in the Circuit Court or is arbitra ed pursuant to 

the tenns of the York Agreement. Glenmark cannot circumvent the arbitration p ovision by 

complaining that other portions of the York Agreement are somehow improper. lenmark may 

make those arguments to the panel of arbitrators assigned to this matter if it chooses to do so. 

Either way, that provision has no bearing on the enforceability of the arbitration lause. 

Respondent denied the Motions without conducting the analysis required by AT&T 

Mobility, and was not presented with any evidence whatsoever as to whether the arbitration 

provision at issue is unconscionable. The Circuit Court did not consider such ev dence, because· 

no evidence of unconscionability was presented and none exists. Glenmark is a ophisticated 

commercial party which executed a commercial contract negotiated at arms' len th with the 

York Petitioners. As this Court held in Brown, it is unlikely that such a commer ial contract is 

procedurally or substantively unconscionable. See Brown, 2011 W. Va. LEXIS t *90. 

Apparently recognizing the likely futility of attempting to do so, Glenmark's co nsel did not 

offer any evidence of the alleged unconscionability of the York Agreement. Mr Saab was not 

present to introduce any testimony that he was unfairly duped when he executed the York 

Agreement on Glenmark's behalf. Because the Circuit Court failed to find that ny of the 

requirements for unconscionability exist, as explicitly required by this Court, it as error to deny 

the York Motion. 
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c. 

Each of Glenmark' s claims against Petitioners arise out of or relate to the r spective 

contracts which contain mandatory arbitration provisions. Where a contractual ar itration 

provision governs the parties' relationship, all claims arising out of or relating to t e performance 

of that contract are subject to arbitration. State ex rei. Wells v. Matish, 215 W. Va. 686, 693-94 

(W. Va. 2004) (expressly rejecting plaintiff's contention that his public policy cI im was not 

covered by the arbitration provision in his employment contract because, among other things, the 

provision stated that "any dispute" arising "between the parties as a result of the mployment 

contract or [plaintiff's] employment" shall be subject to the "sole and exclusive emedyof 

binding arbitration"); see also Shadduck v. Christopher J Kaclik, Inc., 713 A.2d 635, 637 (Pa. 

Sup. 1998) (holding that "arising out of, or relating to" language necessitated a nding that all of 

a party's claims were subject to arbitration, regardless of whether the claims sou ded in tort or 

contract - "That is, if the claim arises out of, or relates to, the building contract r the purported 

breach thereof, the moving party's sole forum is compulsory arbitration."). All f Glenmark's 

claims against Petitioners "arise out of or relate to" the parties' contracts. 

1. Glenmark's Claims Against Morgan Keller 

Though the Complaint attempts to couch them otherwise, the claims rna e in the 

Complaint certainly arose out of or relate to the contract. It is undisputed in thi case that the 

only relationship that Morgan-Keller had with Glenmark was as general contrac1or to Glenmark 

for the purposes of construction of the Suncrest Executive Office Plaza. Analy ed with that 

understanding, Glenmark's claims against Morgan-Keller arise out of or relate t the contract, 

because each claim asserts that Morgan-Keller failed in some respect as to the 0 ligations that it 

was required to complete pursuant to the contract. 
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I 
Glenmark's first claim is for negligence in construction of the building. qlenmark claims 

that the defendants owed various duties to Glenmark beyond what is stated in the/contracts, but 

"arising from their roles and relationships with Glenmark and with one another." I (Complaint 

at ~42; Appx. 8.) Though Glenmark asserts that the existence of a contract does hot foreclose a 

negligence claim, it is also clear from its pleading that even it concedes that, for txamPle, duties 

owed to Glenmark by Morgan-Keller arise from Morgan-Keller's status as the g~neral 

contractor. As such, that negligence claim relates to the Morgan-Keller Agreemfnt, because that 

Agreement creates that relationship and establishes not only the obligations that fre owed to 

Glenmark but also what duties and responsibilities Morgan-Keller has. Whether/the claim is a 

viable claim is a different question than whether that claim relates to the contrac~; because it is 

related, the claim is subject to arbitration. I 

Glenmark's second claim is for product liability, particularly with respecl to the 

installation of the HVAC system. As with its negligence claim, Glenmark asse~s as a part of 

this claim that the contract required the parties-Morgan-Keller included-to prrvide an HVAC 

system free from defects and suitable for use. (Complaint at ~51; Appx. 9.) Agtin, if Glenmark 

has a viable claim for product liability against Morgan-Keller, that claim exists fnlY because 

Morgan-Keller's obligations under the contract included providing an HVAC sYftem. As a 

result, that claim is related to the contract and is subject to arbitration. I 

Glenmark's third claim is for breach of contract. There can be no disputt that this claim 

relates to the Morgan-Keller Agreement-to the extent the claim is asserted aga~nst Morgan­

Keller. As such, this claim certainly is subject to arbitration. 

The fourth claim is for breach of the Uniform Commercial Code's w ranties, and the 

fifth claim is for breach of the warranty of good workmanship. Though Glen ark does not cite 
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particular Code provisions, In its fourth claim, it asserts claims for breach of the implied 

warranty of merchantability and fitness for a particular purpose. First, the Su reme Court has 

held that "it is implicit in a building contract that the work will be done in a wor~manlike manner 

and that the structure will be reasonably fit for its intended use." Elkins A{anor Assocs. v. 

Eleanor Concrete Warks, 183 W. Va. 501, 508,396 S.E.2d 463,470, n. 13 (1+0)' As such, to 

the extent there is such a claim, it is because it is implied in the contract. fertainly a tenn 

implied in the contract is related to the contract and is subject to arbitration. I 

Second, the Court has also held that the need to bring UCC warranti Is as claims in a 

situation in which there is a construction contract is not critical. Elkins anor Assocs. v. 

Eleanor Concrete Works, 183 W. Va. 501, 508, 396 S.E.2d 463,470, n. 13 (1 90). The reason 

for this is simple: the Court has already held that various warranties are implie~ in construction 

contracts, and there is no need to impose the UCC warranties as well. thus "there is a 

presumption that the sales provisions of the vee will not apply to a bUi+ng construction 

contract unless the party seeking a UCC right is able to demonstrate substanti~l justification for 

its use." Id. I 

Finally, even to the extent those claims are viable and the UCC warraJies are imposed, 

they are imposed on Morgan-Keller's obligation under the contract to build a bllding. They are 

related to the contract, and would be subject to arbitration, just as the remaind~r of Glenmark's 

claims would be. I 

2. Glenmark's Claims Against the York Petitioners I 

All of G I enmark' s claims against the York Petitioners - whether based it tort or in 

contract - arise out of or relate to the York Petitioners' alleged non-performanct under the York 

Agreement. Throughout its Complaint, G lenmark references the York Agreem nt as the basis 

for its claims against the York Petitioners, including, without limitation: 
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• ~ 36 - "On November 18, 2004, Glenmark entered into a separate Preventive 
Maintenance Agreement' ... "; 

• ~ 37 - " ... Glenmark has met its obligations under that agreement. ."; 

• ~ 38 - "Despite the existence of the Preventive Maintenance Agre ment, for 
which Glenmark gave valuable consideration and with which it h faithfully 

. complied, Glenmark has necessarily suffered and incurred substa ial 
umeimbursed expenses and losses ... "; 

• ~ 46 - "All the Defendants breached their duty of care to Glenmar in that they 
failed to deliver a building with a properly functioning HVAC sys em ... "; 

• ~ 62 - "The previously identified 'Preventive Maintenance Agree ent' entered 
into between York and Glenmark, and assumed by Johnson Contr Is as successor­
in-interest to York, is a binding and enforceable contract."; 

• ~ 63 - "Glenmark fulfilled all of its obligations to all of Morgan eller, KA, Inc., 
York, and Johnson Controls under the terms of those contracts, in luding 
payments for properly submitted and approved pay applications i accordance 
with the contract terms, and payments in accordance with the Pre entive 
Maintenance Agreement."; 

• ~ 64 - "The failures of the Breach of Contract Defendants to com lete and 
perform their contracts under the terms agreed upon by all parties are material 
breaches of each and all of the contracts."; 

• ~ 65 - The failures of the Breach of Contract Defendants to prope ly design, 
specify, install, maintain, repair and/or correct the HV AC system on the "Suncrest 
Executive Office Plaza" building are material breaches of the con racts. 

• ~ 66 - The failures of the Breach of Contract Defendants to prop rly design, 
specify, install, maintain, repair and/or correct the HV AC system on the "Suncrest 
Executive Office Plaza" building are material braches (sic) of those Defendants' 
joint and several duties to complete the building in a workmanlik manner. 

• ~ 67 - As a consequence of the Contract Defendants' failures an breaches of 
their contract obligations, and to perform in accordance with the erms of their 
contracts, and their other wrongful acts, the HV AC system onth "Suncrest 
Executive Office Plaza" building must be replaced and/or repaire before the 
building will have a properly functioning HV AC system. 

• ~ 68 - Glenmark has been injured by these breaches of contract a d has incurred 
damages, including but not limited to, the substantial cost of rep ir, expenses 
stemming from property damage in the areas adjacent to the HV C system, lost 
profits, lost rental value of the building itself in a competitive m ket, loss of 
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tenant goodwill, lost opportunity, damage to its reputation, annoy~nce, and 
inconvenience, and will continue to suffer injury and damages inti the future. 

(Appx.6-12.) Indeed, each and everyone of Glenmark's claims against the Yor~ Petitioners 

arise out of, and sure I y relate to, the York Agreement. Glenmark simp I y alleges rat the York 

Petitioners failed to perform their obligations to provide maintenance services un~er the York 

Agreement. As such, all of Glenmark's claims arise out of and relate to the Yor~ Agreement, 

and the Circuit Court lacks jurisdiction to hear those claims. I 

D. Because Glenmark's Claims are Pre-Em ted b the Federallrbitration Act 
Petitioners are Entitled to a Writ of Prohibition as a Matter 0 Ri ht. 

West Virginia Code §53-1-1 provides that the extraordinary writ ofprohi~ition "shall lie 

as a matter of right in all cases of usurpation and abuse of power, when the inferi~r court has no 

j urisd iction 0 fthe subject matter in controversy, or, having such jurisdi ction, ex+eds its 

legitimate powers." In this instance, Petitioners submit that the Circuit Court ofrOnOngalia 

County does not have jurisdiction of the subject matter constituting Plaintiffs clfims against 

them because these claims are pre-empted by the Federal Arbitration Act ("F AAh. See State ex 

rei. McCormick v. Hall, 146 S.E.2d 520, 521 (W. Va. 1966) (finding writ of~rohibition to 

be a matter of right where Circuit Court was without subject matter jurisdictioh because of 

void indictment). Moreover, in the case of Hinkle v. Black, 262 S.E.2d 744 (f' Va. 1979). 

wherein this Court set forth rules for the awarding of writs of prohibition, the C1urt noted that, 

"[O]bviously, there are prohibition proceedings which come squarely within thelclassic 

definition of when the inferior court has no jurisdiction of the subject matter in 1ontroversy' ... " 

ld. at 748. I 

Preemption of Glenmark's common law and statutory claims against Pet tioners by the 

FAA causes this case to fall within this "classic definition," thereby entitling pe1itioners to a writ 

of prohibition as matter of right. See Little v. Dow Chemical Co., 559 N. Y.S"fd 788 (N. Y. 
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Sup.Ct. 1990) (to raise the preemption issue is to challenge the Court's competenre to entertain a 

certain kind of case which essentially raises a question of subject matter jurisdict on). See also 

National R. R. Passenger Corp. v. Florida, 929 F.2d 1532, 1537 (1Ith Cir. If91), citing 

Texas Employers' Ins. Ass'n. v. Jackson, 862 F.2d 491, 498 (5th Cir. 1988). I 

In addition, a writ of prohibition is the proper remedy where a court h1s subject 

matter jurisdiction, but "exceeds its legitimate powers." W.VA. CODE § 53-1/1. 

Consequently, this Court has recognized in numerous cases that a writ ofpr9hibition was 

the appropri ate remedy even where a court had jurisdict i on of the subj ect mattr in 

controversy. See, e.g., State ex ref. McClanahan v. Hamilton, 430 S.E.2d 5691(w.va. 1993); 

State Farm Mutual Automobile Insurance Company v. Stephens, 425 S.E.2d 5f7 (W.Va. 

1992). I 

Here, the circuit court in the Civil Action committed a substantial, clef legal error in 

denying Petitioners' motions, as discussed above. Commission of such an errpr has been 

recognized by this Court as an appropriate basis for the issuance of a writ of ~rohibition in 

precisely such an instance. See State ex reI. Ranger Fuel Corporation v. Lilt, 267 S.E.2d 

435 (W. Va. 1980). In Ranger Fuel, this Court, acting under its original jurisrction, issued a 

rule to show cause why a writ of mandamus (treated as writ of prohibition) ~hould not be 

awarded to compel the circuit judge to grant specific perfonnance of an arbitration 

agreement and to stay proceedings pending the outcome of the arbitration. 11 awarding the 

writ, the Court noted: I 

The award of a writ of prohibition in this case falls SqUar1lY 
within the parameters of our decision in Hinkle v. Black, W.Vfl., 
262 S.E.2d 744 (1979). The error of the respondent judge lin 
failing to grant the motion seeking specific performance of ~e 
arbitration clause and a stay of the civil proceedings wasl a 
substantial, clear-cut, legal error. There was then, and is now, ro 

I 
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factual dispute to hamper disposition by way of prohibitioh. 
There is a high probability that the trial court will be completely 
reversed on appeal of this matter. The realtors have no othh 
adequate remedy, and to compel them to proceed through tije 
trial process and then appeal to this Court would be inefficie~t, 
and a waste of the time and resources of the circuit court and <pf 
this Court. This type of error is precisely the type. which 1e 
intended to reach by prohibition as defined in Black, supra. I 

Id.at437. I 

Similarly, allowing the circuit court in the Civil Action to proceed Witt the instant 

action in the face of the overwhelming weight of contrary legal authority would produce 

severe inefficiencies with respect to the resources of the litigants, lawyers andl the State's 

court system, and Petitioners have no other adequate remedy. See Hinkle, 262IS.E.2d at 749 

(noting that a realistic definition of the "adequacy" of other remedies, includi g appeal, 

includes a recognition that "part of adequacy has to do with expense and time'). See also 

C&P v. Ashworth, 438 S.E.2d 890, 894 (W. Va. 1993). Because of the high pr bability that 

the case would be overturned on appeal with respect to FAA preemption of G I nmark' s 

claims against Petitioners, forcing Petitioners to endure prolonged litigation WIUld serve no 

useful purpose and would result in a waste of the resources of the judiciary an litigants. See 

McClanahan, 189 W. Va. 296 (decision whether to grant a rule to show cause ~or writ of 

. prohibition based on, among other things, the "economy of effort and money a~ong 
litigants"). Therefore, in order to prevent a waste of resources, a writ of prOhi~itiOn should 

I 

be issued. 

CONCLUSION 

For the foregoing reasons, Petitioners respectfully request this Court to rssue a rule, 

returnable at such a date and time as the Court may fix, and require the Responrent to show 

cause why a Writ of Prohibition should not be awarded in accordance herewith I Further, in 
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accordance with West Virginia Code § 53-1-9, Petitioners request that the clurt issue an 

order suspending the Civil Action sought to be prohibited until the final decition on the writ. 

Finally, the Petitioners request that, after the Respondent has had an opportu~ity to show 

cause, that a Writ of Prohibition be awarded to the Petitioners, prohibiting tht Honorable 

Judge Susan B. Tucker, Circuit Court Judge for the Circuit Court of MOnOngtlia County, 

from conducting any further proceedings in the Civil Action pertaining to Plaintiff Glenmark 

Holding, LLC's claims against the Petitioners, and award such other relief as Ithe Court may 

deem just and proper. 

Respectfully submitted, 

D mse D. Penti (620) b Y pe.("JI4:SS-/~ 
Jacob A. Man . g (9694) 
DINSMORE & SHOHL, LLP 
Bennett Square 
21 00 Market Street 
Wheeling, West Virginia 26003 
Telephone: (304) 230-1700 
Facsimile: (304) 230-1610 
Email: denise.pentino@dinslaw.com 

jacob.manning@dinslaw.com 

Counsel for Petitioner Morgan Keller, Inc. 
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Telephone: (304) 285-25b9 
Facsimile: (304) 594-11 ~ 1 
Email: cwise@bowlrsrice.com 

Counsel for Petitioners YorMlnternational 
Corporation and Johnson Cbntrols, Inc. 
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VERIFICATION 

STATE OF WEST VIRGINIA 

COUNTY OF ~//.().}1t-tJ.-, To-Wit: 

I, Charles M. Love, III, counsel for Defendant, Johnson Control , Inc. and York 

International, being duly sworn, depose and say that I have read the foregoin Petition For A 

Writ Of Prohibition and believe the factual information contained therein to be t ue and accurate 

to the best of my information, knowledge and belief. 

[SEAL] 

~D(~ 
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Taken subscribed and sworn to before me this 3rd day ofNovemb r,2011. 

OfFICIAL SEAL 
Rose A. Quigley 

Notary Public 
MSt~te of West Virginia 

Y ommlsslon Expires 
March 31. 2019 

412 • 21 st Street 
Dunbar. WV 25064 
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Phone: (412) 434-0201 
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