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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST vI~Irb..E D 
. I . 

zalo DECI23 AM 9= 24 
FREDRICK ARMSTRONG, . CPP~ATSON. CLERK 

KA~~W"'~L. CIRCUIT COURT 
Appellant, 

v. Civil Action Noj OS-AA-S2 
Honorable Pau Zakaib, Jr. 

WEST VIRGINIA DIVISION OF 
CULTURE AND mSTORY, 

I 
Appellee. 

FINAL ORDER AFFIRMING DECISION OF GRIEVANCE BO 

On January 19,2010, came the parties, Appellant Fredrick Armstrong (hereinfer Appellant 

Armstrong), by ·counsel, James B. Lees, Esquire and Appellee W~st Virginia Divisiop of Culture & 

History (hereinafter "Appellee"), by counsel, Billie Jo Str~yle, Esquire for oral·ar~ent in the 

above-styled matter. After reviewing the record from the underlying Level ill Griev ce Proceeding 

held before the West Virginia Public Employees Grievance Board (hereinafter "PE Board"), the 

appellate memoranda filed, and after hearing oral argwnent, the Court does herty FIND and 

ORDER as follows: I 

FINDINGS OF FACT I 

Appellairt Armstrong _ employed by Appellee as the Director tf Arehives & 

History. (Amended Grievance: Pg.l). I 

The Drrector of Archives & History position held by Appellant Arms~ong was an at-

1. 
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will position.; which is not disputed by the parties. 
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3. Randall Reid-Smith was appointed the Commissioner of the Division Culture & 

History on July 1,2006. (Grievant's Response to Respondent's Rene ed Motion 

to Dismiss: Ex. A: Randall Reid-Smith Depo: Pg. 4: 17-19)1. 

4. Commissioner Reid-Smith was the direct supervisor of Appellant 

5. After he began working with Appellant Armstrong, Commissioner Reid Smith found 

6. 

Appellant Annstrong to be disrespectful to him and his fellow Director at the upper 

level management meetings. Commissioner Reid-Smith further felt at Appellant 

Armstrong was not a team player in the organization. (Grievant's esponse to 

. Respondent's Renewed Motion to Dismiss: Ex. A: Randall Reid-

Pgs. 23-30~. 

At his deposition, Appellant Armstrong testified that, although he red to a:void 

being condescending to his rellow co-workers and/or to talk down to r whenhe 

recited the West Virginia Code, he acknowledged that "at times it obably carne 

across that way." (Respondent's Renewed Motion to Dismiss: Ex D: Fredrit:k 

Armstrong Deposition: Pg. 75: 18-23). 

7.. Due to Appellant Annstrong' s failure to be a team player and due to h' s disrespectful 

actions toward Commissioner Reid-Smith and his fellow Directors, ommissioner 

Reid-Smith mad~ the decision to tenninate Appellant Armstrong fro his position. 

8. Kay Goodwin is the Cabinet Secretary of the West Virginia Departme t of Education 

& the Arts. 

Grievant's Response to Respondent's Renewed Motion to Dismiss was filed n May 30, 2008. 
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9. Secretary Goodwin has served as the Cabinet Secretary, since th year 2001. 

(Respondent's Renewed Motion to Dismiss: Ex. F: Secreta Goodwin 

Deposition: Pg. 4: 10-16). 

10. As Cabinet Secretary, Secretary Goodwin oversees the West Virgini Division of 

Culture & History and was the direct supervisor of Commissioner Reid-Smith. 

(Respondent's Renewed Motion to Dismiss: Ex. F: Secreta Goodwin 

Deposition: Pg.4: 17-21). 

11. Secretary Goodwin was not the direct supervisor of Appellant Anus 

12. Commissioner Reid-Smith made the decision to terminate Appell 

(Respondent's Renewed Motion to Dismiss: Ex. F: Goodwin 

Deposition: Pg. 5: 11-15). 

13. Commissioner Reid-Smith infonned Secretary Goodwin that he belie ed Appellant 

Annstrong was insubordinate in his position and did not believe he as a good part 

of the leadership team; therefore, Commissioner Reid-Smith wanteto terminate 

Appellant Armstrong from his position. (Respondent's Renew d Motion to 

Dismiss: Ex. F: Secretary Goodwin Deposition: Pg.6: 19-23; 9: -2). 

14. Secretary Goodwin supported Commissioner Reid-Smith's d cision, since 

Commissioner Reid-Smith was Appellant Armstrong's dire t supervisor. 

(Respondent's Renewed Motion to Dismiss: Ex. F: Secret ry Goodwin 

Deposition: Pg. 7: 14-15). 

15. OnNovember 1,2007, Commissioner Reid-Smith notified Appellant 

he was being terminated from his position. (Respondent's Rene 

Dismiss: Ex. D: Fred Armstrong Deposition: Pgs. 83: 7-23; 84: -3), 
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2. 

November 27. 2007 Level III Grievance and 

Administrative Law Judge Janis Revnolds' February 15. 2008 Order 

On November 16. 2007, Appellant Armstrong, without the assistancr of counsel, 

filed a u;:velllII grievance with the PEG Board regarding his terminafon. 

In his November 16,2007 grievance, Appellant ~trong stated the following: 

My job performance in carrying out the requirements of my 
professional position as archivist and historian as stated in the WV 
Stale Code, 29-1-6 and answerable to the WV Arcllives & History 
Commission 29-1-5 have been contTadided by the Secretary of 
Education & the Arts and her staJI and the Commissioner of 
Culture & IrlStory. Her, and their actions and orders have placed "9' 
perjormance and compliance under the code to be outside its 
mandate. These actions and orders, when questioned or legal 
advice'sought on my part to insure that I remained true under the 
code have then been held against me, leading to unfair and 
untruthful accusations and finally in termination. 

I 
(Memorandum in Support of Respondent's Motion to Dismiss: Ex.l: November 

I 
16,2007 Grievance: Pg.1). 

j 
3. On January 7,2008, Appellee filed "Respondent's Motion to Dis 

, 4. 

,·-to-1-56C-.s .. R.1{6.1~l)f2(}(}1)f',r.eq:uesting.tbeAdministrativ.eLawJl1d,~,.w....t.einafteL ... "'_' __ .. ' 

"AU") dismiss Appellant Armstrong's November 16,2007 grie ce for various 

reasons, including his failure to plead ~t his tennination violated ~e substantial 

publicpo1icy of the State of West Virginia. 
I 

On Jann:iO' 22. 2008. Appellant Annstrong, by and 1hrongh counsel, fames B. Lees, 

filed a "Motion to File Amended Grievance"requesting permisfion to file an 

. Amended Grievance in substitution of the grievance fIled on Noverber 16,2007. 
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5. In his Amended Grievance, Appellant Armstrong alleged that he w~ texminated 

"in whole or in part for [his] actions relating to ... three matters." (Amended 

Grievance: Pg.l). 
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University Press on February 17, 2006 and again on March 21, 2006. (Amended 

Grievance: Pg. 2 ~ 1). He failed to do so. On April 10, 2006, AppeUan Armstrong 

was issued a written reprimand by Secretary Goodwin for insu ordination. 

(Amended Grievance: Pg. 2 ~ 1). He claimed: 

It is my contention this matter, including the aforesaid written 
reprimand, played a direct role in my termination on 
November 1, 2007. 

(Amended Grievance: Pg. 2 ~ 1) (Emphasis added). Commissioner Rei -Smith, who 

made the decision to terminate Appellant Armstrong, was not ppointed as 

Commissioner at the time of these events. 

8. With regard to the'placement of three (3) highway historical mark rs in Wayne 

County, Appellant Armstrong alleged that the West Vifginia Archi es & History 

Commission, which is a Commission under the. supervision of Co 

Smith, rejected the request of the Wayne County Geological and Hist rical Society 

to place highway historical markers in Wayne County, West Vir' 'a, on two 

occasions. (Amended Grievance: Page 2 ~ 2). According to Appell 

Commissioner Reid-Smith assured one or more representatives 0 

Delegates that the historical markers would be approved. (Amend d Grievance: 

Page 3 ~ 2). He further alleged that, on September 7, 2007, the A orney General 

issUed an opinion stating the West Virginia Archives & History Co 

no authority to control, administrate, or regulate highway market :' (Amended 

Grievance: Page 3 ~ 2). The Grievant stated that the Attorney Gene opinion was 

"indeed curious since it directly contravened the history of West Virginia since 

1977[,]" and he voiced his "concern" that the request had been 
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rejected by the West Virginia Archives & History Commission on tw occasions: 

(Amended Grievance: Page 3 ~ 2 ) (Emphasis added). Appellan Armstrong 

claimed that his "attempt to adhere to published rules and regulations of historical 

markers along West Virginia highways and, in particular, to insure th t the process 

did not devolve into a political system was met with strong disappr val by [his] 

superiors and played a direct role in [his] termination." (Amended Gri vance: Page 

3~2). 

9. Appellant Armstrong further alleged that, prior to his tenninatio > there were 

"discussions" and "proposals" within the Division of Culture & Hist ry ''to merge 

Archives and History into the existing state library and to p1 e an eating 

establishment in the Culture Center," which he personally oppose . (Amended 

Grievance: Pg. 3 , 3). Appellant Armstrong alleged, absent citin to any legal 

authority, that historical records are "not as a rule" merged with a len ing library for 

"obvious reasons" "and the introduction of a restaurant in the vicinity of a historical 

archive is merely asking for rodent and pest problems (which will a k and destroy 

paper)." (Amended Grievance: Pg. 3,3). He further alleged his atte pts to "voice 

his legitimate and professional concerns" played a direct role in s termination. 

(Amended Grievance: Page 3 ~ 3) (Emphasis added). 

10. On February 6, 2008, Appellee filed "Respondent's Reply to 

Amended Grievance in Response to Respondent's Motion to Di miss." 

11. In Appellee's Reply, Appellee requested the PEG Board enter an Ord r: (1) Granting 

filed by Appellant Armstrong; and (2) "Denying "Grievant's otion to File 
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Amended GrieV3J1Ce;" and (3) Rejecting the proposed Amend~ Grievance 

submitted by Appellant Armstrong. (Respondent's Reply to Mohon to File 
I 

Amended Grievance in Response to Respondent's Monon to Dis~iss: Pgs. 17-

18) (Emphasis added). 

I 
12. In AppeUee's Reply. Appellee argued that the PEG Board must .>:;de~' ~~:!U!.!:.!.!: 

Armstrong's Motion to File Amended Grievance. At the time Ap lIee filed its 

Reply, the only grievance filed was the November 17,2006 grievance/of Appellant. 

13. In Appellee's Reply, Appellee argued that the Amended Grievance mkt be rejected 

I 
and the Motion to File Amended Grievance denied. because: (1 { Any and all 

actions alleged by Appellant Armstrong that took place in the years 4004 and 2006 

regarding the West Virginia History Journal were barred by the statute bflimiiadons; 
I 

(2) Commissioner Reid-Smith, who had the power to tenninfte Appelhint 

. Armstrong. was not appointed as Commissioner at the Division of C' e & History 

(3) Appellant Armstrong failed to plead any substantial public polic~ of the State of 

West Virginia. that was violated as a result of the transfer of the IWest Virginia 

I 
History Journal; (4) Commissioner Reid:'Smith had the statuto,.. authority to 

implement, control. and administer the historical markers program; ~refore, insofar 

as Appellant Armstrong was alleging that his objections to the la~.Il directives of 
, I 

his supervisor resulted in his termination, he failed to articulate any stfstaDtial public 

policy that was violated; and (5) Appellant Armstrong failed t~ articulate any 

substantial public policy of the State of West Virginia that was viOl~ted with regard 

to his assertion that he was terminated for his personal objections to/the discussions 
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14. 

concerning the merging of the Archives & History and the State Li~ reading 

rooms and the placement of an eating establishment in the West VirJrua Division 

I 
of Culture & History building. (Respondent's Reply to Motion to F,e Amended 

Grievance in Response to Respondent's Motion to Dismiss: Atguments A 

through E) (Emphasis added). Appellee further requested the Court ehter an Order 

I 
prohibiting Appellant Armstrong from conducting depositions, prior to an Order 

being entered by the PEG Board on the filed memoranda. Ji 
Absent a bearing, on February 15, 2008, Janis I. Reynolds, A ., strative Law 

. I 
Judge, entered an Order wherein she noted the following: 

On January 9,2007, Respondent med a Motion to Dismiss I 
(which pertained to the grievance filed on November 16, 

.2007); on January 22, 2007, Grievant filed a Response to the I 
. Motion to Dismiss and a Motion to File Amended Grievance; I 

and on February 6, 2008, Respondent filed a Reply to the i 
Motion tq File Amended Grievance. I 

(Reynolds Order: Pg. 1) (Emphasis Added). 

15. Absent identifying any findings 'of fact, ALJ Reynolds merelystatedl 

I 
The issues asserted in Grievant's amended grievance are. 
sufficient to raise the possibility of a substantial public pOlicy I 
issue or issues, thus,meeting the requirements identified in I 
Willielm, supra. Respondent's Motion to DiSinissis DENIED. , I 

(Reynolds Order:'pg. 3) (Emphasis Added). 

16. ALJ Reynold's Order effectively denied Appellee's Motion to DismiJs the grievance 

initially filed by Appellant Armstrong dated November 16, 20d7 and granted 
, I ' 

Appellant Armstrong's "Motion to File Amended Grievance." 

17. Therefore, as ofFebruwy 15.2008, the date of AU Reynold's Ocde~, the Amended 

Grie.vance was filed. 
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18. Although Appellee found ALl Reynold's Order legally flawed, it ha no right of 

appeal, since the Order was not a final adjudication on the merits. The parties 

proceeded with discovery in the grievance proceeding. 

Amended Grievance and Administrative Law Judge Denise S ata ore's June 17 2 08 Order 

1. Due to the Order entered by ALI Reynolds, a" Joint Motion to Contin 

Hearing" was filed on February 20, 2008 by the parties requesting a 

the scheduled Level ill hearing date of February 25, 2008 for the so e purpose of 

allowing counsel for Appellant Armstrong to conduct the depositio 

Goodwin and Commissioner Reid-Smith and to further allow co el for the 

Appellee to conduct the deposition of Appellant Armstrong. (Jo' t Motion to 

Continue Grievance Hearing: Pg. 2). 

2, On February 21, 2008, ALl Reynolds granted the motion to contin e the hearing 

scheduled to take place on February 25, 2008 and rescheduled the he . g for April 

3. 

16,2008. (February 21,2008 Order). 

After ALJ Reynold's Order was entered, the depositions of Secre 

Commissioner Reid-Smith, and Appellant Armstrong were conducte 

2008. 

4. On March 25, 2008, the parties received an Order from ALJ, Deni 

Goodwin, 

which unilaterally continued the hearing scheduled for April 16,2 08 to June 12, . 

2008 and June 13, 2008 "for administrative reasons." (M,arcb 25, i. 08 Order). 

5. Apparently, AU Reynolds elected to retire. 

6. After receiving copies of the deposition transcripts taken of Secr tary Goodwin, 

Commissioner Reid-Smith, and Appellant Armstrong conducted on 

10 

strong 00311 



Appellee filed "Respondent's Renewed Motion to Dismiss" wherei it requested 

dismissal, pursuant to Rule 156 C.S.R. (6.11) (2007) "or, in the ltemative, a 

summary judgment motion[,]" "based. upoDthe testimony elicit 

Grievant, Fredrick Armstrong, at his deposition, which demonst ates there is 

no claim u on which relief can be ranted or in the aIternativ no enuine 

issue of material fact because the Grievant an at-will em 10 ee has failed to 

(Respondent's Renewed Motion to Dismiss: Pg. 1) (Emphasis add d). 

7. In Respondent's Renewed Motion to Dismiss, on pages six (6), fi een (15), and 

seventeen (17), Appellee specifically cited to the Amended Griev nce that was 

effectively filed by ALJ Reynolds' Order dated February 15, 2008. 

8. In its motion, Appellee Cited to extensive portions of Appellan Armstrong's 

deposition transcript on pages .!:!th~r~e~e.l.:3oU1'!!'!::':~!"'\"'!'~~!!.!:...J,!!.!.!~~~~~~~!o,l.s 

and twentY-one (21), which Appellee believed showed that di missal of the 

Amended Grievance was required. (Respondent's Renewed Moti n to Dismiss: 

Pg. 1). 1bis evidence was not available at the time ALJ Reynolds en red her Order. 

9. In good faith, counsel for Appellee reqUested dismissal of the Amen ed Grievance, 

because: (1) The Amended Grievance was filed by Order dated Feb ary 15, 2008, 

by AU Reynolds; and (2) The depositions of Appellant Arms 

Goodwin, and Conuilissioner Reid-Smith were concluded, after e February 15, 

2008 Order was entered by AU Reynolds, which Appellee's c unsel believed 
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demonstrated that there was no genuine issue of material fact reg 

Appellant Armstrong's claims. 

10. The PEG Board is governed by Rule 156 C.S.R. 1 (6.11), which pe 

of actions "if no claim upon relief can be granted is stated or a re edy wholly 

. unavailable to the grievant is requested." The legislative rule of the EG Board in 

relation to dismissal of grievance matters does not ~irror the language in Rule 56( c) 

of the West Virginia, Rules of Civil Procedure with respect to motio 

judgment. 

11. In Responde.nt's Renewed Motion· to Dismiss, in relation to e Appellant 

Annstrong's Amended Grievance regarding the transfer of the +. =O<"'--''-='-I~= 

HistoI)' Journal in the years 2004 and 2006, Appellee requested di missal of the 

Amended Grievance in relation to this matter, based upon the deposi . on testimony 

of Appellant Armstrong. Appellant Armstrong testified that he knew 

that he could have filed a grievance regarding Secretary Goodwin's 

2006 reprimand Within the statutorily required [ten (10) day] lirnitati ns period~ and 

he voluntarily chose not to file a grievance. (Respondent's Rene ed Motion to 

Dismiss: Pgs. 13-14, Citing Grievant's Depo: Pg. 126: Lines 7-23: EL D). 

Therefore, based upon Appellant Armstrong's deposition testi 

requested the Amended Grievance be dismissed for Appellant 

to comply with the applicable statute of limitations. 

12. ill Respondent's Renewed Motion to Dismiss relating to Appell 

Amended Grievance regarding the transfer of the West Vir inia H· to Journal in 

the years 2004 and 2006, Appellee further requested dismissal, beca 
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13. 

Appellant Armstrong's testimony, it was shown that he failed to plead y violation 

of substantial public policy occurred with regard to his tennination. In 

Grievance, AppelI'ant Annstrong claimed that the transfer of the -Z+-'=---'--"'~= 

History Jow;nal to the West Virginia University Press was "in violati n of statute" 

and in violation of his alleged "statutory obligation to publish the yearly West 

Virginia History ... " App~llee cited to West Virginia Code § 2 -1-6, which 

Appellant Annstrong claimed required him to publish an "annual" jo 

West Virginia History, and argued dismissal of the Amended Grie 

issue was required, based upon both the plain language of the sta 

Appellant Annstrong's deposition testimony. (Respondent's Rene. ed Motion to 

Dismiss: Pg. 7-14, Citing Grievant's Depo: Pgs. 92, 94, 104, 106, 

126: Ex. D; Citing Secretary Goodwin's Depo.: Pg. 17: Ex. F). 

statutory requirement, pursuant to West Virginia Code § 29-1-6, for Appellant 

Annstrongto publish an "annual" journal entitled the West Vir' "a isto Journal. 

Therefore, dismissal of Appellant Armstrong's Amended Grievance 

Moreover, Commissioner Reid-SIpitIi testified at his deposition 

Appellant Armstrong to be disrespectful to both him and his fello 

upper level management meetings. Commissioner Reid-Smith 

Appellant Armstrong was not a team player in the organizatio . (Grievant's 

Response to Respondent's Renewed Motion to Dismiss: Ex. A: 

Smith Depo: Pgs. 23-30). 

14. At his deposition, Appellant Annstrong testified that although he trie to avoid being 

condescending to his fellow co-workers and/or to talk down to them he.q he recited 
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the West Virginia Code, he acknowledged "at times it probably c 

way." (Respondent's Renewed Motion to Dismiss: Ex. D: Fre 

Deposition: Pg. 75: 18-23). 

15. In Respondent's Renewed Motion to Dismiss relating to Appell 

across that 

Amended Grievance reg.arding the placement of the three (3) ayne County 

highway historical markers, Appellee requested dismissal of e Amended 

Grievance, based upon plain statutory language that provided Co 'ssioner Reid

Smith with the power and duty to operate the highway historical mark 

based upon the deposition testimony of Appellant Armstrong. Appel ee believed the 

. evidence showed that Appellant Armstrong failed to articulate any p blic policy that 

was violated by his termination in relation to this matter; therefore, ismissal of his 

Amended Grievance was required. (Renewed Motion to Dism' s Pgs. 16-21). 

Appellant Annstrong conceded at his deposition that the West Vir nia Archives & 

History Commissiondid not have statutory authority to control the hi torical markers 

program; the West Virginia Archives & History Commission did not pro.r;nulgate 

legislative rules; and an attoiney general provided an opinion to C mmission Reid

Smith affinning that he had the statutory authority to control the . storical markers 

. _: .. pro~. (Renewed Motion to Dismiss Pgs. 16-21, Citing Griev nt's Depo. Pgs. 

150, 151, 172, and 144: Ex. D). Therefore, Appellee requested dis . ssa! of Appellant 

Armstrong's Amended Grievance for his failure to articulate any ublic policy that 

was violated in relation to this issue. 

16. Moreover, Conunissioner Reid-Smith testified that Appell t Armstrong's 

termination from his position had nothing to do with the Wayne ounty historical 
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markers. (Grievant's Response to Respondent's Renewed Motion to Dismiss: Ex. 

A: Randall Reid-Smith Depo: Pg. 13: 18-20). 

17. In Respondent's Renewed Motion to Dismiss relating to Appellarit Armstrong's 

Amended Grievance regarding the discussions concerning the possible merging of 

the Archives & History and the State Library reading rooms and placement of an 

eating establishment in the West Virginia Division of Culture & History building, 

Appellee requested dismissal of this issue, based upon the deposition testimony of 

Appellant Armstrong, which showed there was no law that prohibited either the 

merger of the reading rooms or the placement of an eating establishment in the 

building. (Renewed Motion to Dismiss: Pgs.14-16). By way ofbis own deposition 

testimony, Appellant Armstrong acknowledged that House Bill 4126 (2008) was 

introduced in the Legislature. House Bill 4126 was introduced to preclude the merging 

of the reading rooms of Archives & History and the State Library. The bill failed, and 

as Appellant Annstrong himselftestified, "cUrrent law would pennit" the merging of 

the reading rooms. (Renewed Motion to Dismiss: Pgs~ 14-16, citLg Grievant's 

Depo. Pg.139). Appellant Armstrong further failed to identifY any law that prohibited 

the introduction of an eating establishment in the Division of CuJture & History 

building. Therefore, Appellee requested dismissal of the Amended Grievance in 

relation to this issue. 

18. Moreover, Commissioner Reid-Smith testified at his deposition that Appellant 

Armstrong's tennination had nothing to do with proposals regarding th~ possible 

merger of the Archives & History and State Library reading rooms. (Grievant's 
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. Response to Respondent's Renewed Motion to Dismiss: Ex. A: 

Smith Depo: Pg. 21:.1-6). 

19. On May 30, 2008, Appellant Armstrong filed "Grievant's esponse to 

Respondent's Renewed Motion to Dismiss" arguing the dismissal otion must be 

denied, because: (1) The "Respondent's 'Renewed' Motion to Dismiss 

the November 16, 2007 initial grievance filed by Grievant but does t reference at 

any time the Amended Grievance filed January 22, 2008 by Grievan [;]" therefore, 

he claimed the issue was barred by the doctrine of res judicata; (2) rievant "was 

tenninated because he was attempting to abide by the statutory 1 , rules, and 

regulations relevant to his position (absent citing to any legal prec dent that was 

allegedly violated) and for voicing legitimat~ and professional eonce s on proposed 

State actions consistent with his position[;]" and (3) The statute of limitations 

argument forwarded by Appellee was improper. (Grievant's Response to 

Respondent's Renewed Motion to Dismiss Pgs. 2 -5). Appellant· strong further 

affixed Commissioner Reid-Sm~th's deposition as Exhibit A to his r sponse. 

20. On June 3, 2008, Appellee filed "Responde~t's Response to Griev nt's Response 

to Respondent's Renewed Motion to Dismiss" and stated Appell t Armstrong's 

arguments ip his responsive memorandum were false insofar as e claimed that 

Appellee merely referred to the November 16. 2007 initial griev 

renewed motion to dismiss cited specifically to the Amended Griev nee. Moreover, 

Appellee argued that it filed the renewed dismissal motion base upon evidence 

discovered at the depositions which showed Appellant Annstrong co d not articulate 

. any substantial public policy that was violated by his termination. 
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21. 

.. , , 

I 
I 

On June 17,2008, ALJ Spatafore entered a Dismissal Order. A hJrmg was not I ' 
conducted on the dismissal motion; however, a hearing was also notl held by AU 

I 
R~yno1ds prior to entry of the Order dated February 15, 2008.2 I 

, I 
22. In her Dismissal Order, ALl Spatafore stated that, on April 29, 2009, 1\ppellee filed 

"its Renewed Motion to Dismiss, based lIpon the renewed stat~ment of grievance 

and fnriher analysis of factual information obtained durin, discovery." 

(Dismissal Order: Pg.2) (Emphasis added). "Grievant's response vks received on 
. I 

May 31, 2008, and Respondent filed a reply to that response on ~une 3, 2008." 

(Dismissal Ord~r: Pg.2). I 
23. In her Findings of Fad. AU Spatafore cited specifically to the Amended Grievance 

I 

and to factual information only learned through the depositiorut of AppeUant 
! 

Annstrong, Secretary Goodwin, and Commissioner Reid-Smith. (D~missal Order. 

Pgs. 2 , 3, 3 'If 5, 4 ,. 6, and 4 ,. 7). I 
I 

24. AU Spatafore stated the PEG Board's standard of review for dismi~sa1 of a matter; 

, In particular, "[p ]ursuant to the Grievance Board's Rules ofPracti~ ~d Procedure, 

a grievance may be dismissed 'in the discretion of the admini-11.W judge, if no 

claim upon which relief can be granted is stated or a remedy wholly ~vai1able to the 

• grievant is requested.'" (Dismissal Order: Pg. 5) (Quoting 156P.s.R. 1 § 6.11 

(2007)). I 
25. AU Spatafore rejected Appellant Armstrong's argument tht she wt precluded from 

ruling on the Appellee's renewed dismissal motion, based upon ttie doctrine of res 
i 

2 Pursuantto }56 C.S.R 1 (6.6.), a bearing on a motion is not mandated and is a d~cretiomuy decision 
affOrded to tile administrative law judge. I 
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judicata. ALJ Spatafore found that ALJ Reynolds' February 15, 2008 Order 

"contain[ed] no discussion of the specific issues alleged in the Amend d Grievance; 

therefore, there was no 'adjudication' on the merits of Grievant's CI· ." (Dismissal 

Order: Pg. 6) (Citing Vance v. Jefferson County Board ofEducatio;Q, 

19-018 (May 27, 2003) and Lillerv. W.Va. HumanRi ts Commissi 376 S.E.2d 

639, 646 (W.Va. 1988)). ALJ Spatafore further found that ALJ Re oIds' Order 

"merely state [ d] that Grievant iaised the 'possibility' of a substantial public policy 

issue, and it contaizis no ruling that Grievant had, in fact, alleged a sub tantiaI public 

policy violation which would, if proven, prevent the termination of his at-will 

employment." (Dismissal Order: Pg. 6). Therefore, ALJ Spatafore fo . 

precluded from ruling upon the issues raised by Appellee. 

26. With regard to Appellant Annstrong's employment as an at-will em loyee, he was 

subject to disciplinary action for any reason which does not co travene some 

substantial public policy. As an at-will employee, Appellant Arm ng bore ~e 

burden of proof. (Dismissal Order: Pg. 6) (Quoting Lo e iona! Jail & 

Correctional Auth., 94-RJA-225 (Nov. 29, 1994)). 

27. "[A J determination of the existence of public policy in West Virginia s a question of 

law, rather than a question of fact[.] (Dismissal Order: Pg. 6) (Qu ting Cordle v. 

General Hugh Mercer COl:p., Syl. Pt. I, 174 W.Va. 321, 325 S.E.2d 11 (1984)). 

28. "'The basic rule that an employer has an absolute right ~o disch ge an at-will 

employee has been subjected to several exceptions by this Court. one of which is that 

where an employer's motivation for the discharge is to contraven 

public policy, then the employer may be liable to the employee for d 
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of these exceptions indicates that generally they were created to pro ect the public 

from threats to its health, fmancial well-being, or constitutional rights, r to guarantee 

the effective operation of the legal system. The rationale underlying ach exception 

is that protecting the employee from discharge is necessary to uphol a substantial 

public interest." (Dismissal Order: Pgs. 6-7) (Quoting ..!..W.!..-'o"-,u"",n",,,an~·s~-,------,,!...:....!.~=~ 

College. 214 W.Va 241, 588 S.E.2d 406 (2003». 

29. With regard to the issue surro':llding the transfer of the ...!.W,-,e=st",-V~ir.c.l~· ill",,· a~==-.L-"'-=== 

ALl Spatafore examined West Virginia Code § 29-1-6. ALl Spa 

Appellant Annstrong claimed he believed his employer to be in vi lation of this 

statutory provision due to his alleged obligation to "'publish a yearly hi tory journal. '" 

(Dismissal Order: Pg. 8). However, ALl Spatafore found that W. Va. Code § 29-1-6 

did not name a specific pUblication that would meet the statutory requ· ements nor did 

the statute require the publication to be issued annually. (Dismissal 

"Grievant's disagreement with a management decision made by his e 

constitute a substantial pl,lblic policy interest." (Dismissal Ord ere 

was not personally asked to violate any law. (Dismissal Order:· P 

Goodwin sought legal advice on the subject, and it was not Appell 

"'right'" to protest his supervisor's decision. (Dismissal Order: Pg. 9). In the 

alternative, ALl Spatafore also found that "Grievant's challenge to his employer's 

decision regarding a contract for publication of a historical journal, hether or not it 

violated the· statute addressing his agency's duties, does not irri licate any law 

designed to pro~ect important public interests." (Dismissal Order: Pg 9). "If Grievant 

was terminated as a result of his refusal to cooperate with Secre Goodwin's· 
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decisioIl regarding the publication of the West Virginia History Jo rnal, even if 

Grievant's allegations are true, this does not implicate a substantial pub . c right which 

is protected by law." (Dismissal Order: Pg. 10). 

30. With regard to Appellant Annstrong's allegations in his Amend d Grievance 

wherein he stated his tennination was related to his "'attempt to voice egitirnate and 

professional concerns regarding the proposal [to merge the Archives History and 

the State Library reading rooms] so as to insure the statutory law of We Virginia was 

fulfilled ... ", and for voicing his opinion concerning the proposal for p acement of an 

eatin,g establishment, ALI Spatafore found that "Gnevant has identifie no applicable 

law on the issue." (Dismissal Order: Pg. 10) (Quoting Amended G evance). "The 

provisions of W.VA. CODE § 29-1-6 state that one of the purpose and duties of 

A&H [Archives & History] is 'to operate and maintain a state library r preservation 

of public records, state papers ... '" (Dismissal Order: Pg. 10) Quoting West 

Virginia Code § 29-1-:-6}. "However, the Commissiorier ofDCH [Div sion of Culture 

& History] is charged with the responsibility to 'assign and alloc e space of the 

facilities assigned to the division and all space in the building presen ly known as the 

West Virginia science and culture center, and any other buildings 0 .sites under the 

control of the commissioner.'" (Dismissal Order: Pg. 10) (Quotin 

29-1-2). ALI Spatafore found that "Grievant's voicing ofwhatamo ts to a concern 

regarding the advisability of a decision which he was not responsible for making does 

not arnountto a substantial rightorinterest of the public." (Dismissal Order: Pg.I0). 

"The expression of 'legitimate and professional concerns," as G evant describes 

them, are not public rights entitled to legal protection." (Dismissal Order: Pgs.10-
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11). "Grievant's disagreement with the location of A&H documents, or e placement 

of an eating establishment in their vicinity, does not raise an issu involving a 

substantial public policy." (Dismissal Order: Pg. 11). 

31. With regard to the placement of the three (3) Wayne County histo 'cal highway 

markers, AU Spatafore found that "[0 ]ne of the statutory duties of the ommissioner 

ofDCH is to 'advance, foster, promote, identify, register, acquire, mar and care for 

historical, prehistorical, archeological and significant architectural sites, structures and 

objects in the. state.'" (Dismissal Order: Pg.12) (Quoting W. Va. 

"Apparently, at some point in time the approval of the historical IIi 

delegated to the A&H Commission, with the initial applications be' 

Grievant.") tDismissal Order: Pg. 11). "Grievimt contends that he 

for 'attempting to adhere to established rules and regulations of th 

historical markers[.]'" (Dismissal Order: Pg.12). ALl Spatafore g aned from the 

statement of the parties that the "A&H Commission had promulgat d some sort of 

rules regarding standards for placement of historical markers, bu they were not 

legislative rules adopted by the West Virginia Legislature." (Dismi sal Order: Pg. 

11: FN. 3). AU Spatafore found tIlllt "[r]egardless of whether the Wayne County 

markers complied with any existing rules governing the placement f such markers, 

by statute this decision ultimately resided with the CoIIUIrissioner." ismissalOrder: 

Pg, 12). Grievant was not personally asked to violate any law. (Dism sal Order: Pg. 

12), "Grievant's personal disagreement with the decisions ofbis su eriors regarding 

This factual infonnation· was discovered in the deposition transcript of Fredric 
occurred after ALI Reynold's Order .. 
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issues that do not implicate substantial public interests is not a legally otected right 

. which would usurp the principles alIowmg tertnination of at-will employees." 

(Dismissal Order: Pg. 12). 

32. AU Spatafore found that Appellant Armstrong failed to assert any sub tantial public 

policy that was violated by his tennination, and she dismissed 's Amended 

Grie~ance. (Dismissal Order: Pg.12). She entered her Dismissal Or er on June 17, 

2008. 

Appellant Armstrong's Aweal to the Circuit Court 

L Appellant Armstrong appealed the Dismissal Order entered by ALI S atafore to this 

2. 

Court.4 (Brief of Appellant, Fredrick Armstrong). 

Appellant Armstrong argues that AU Spatafore's Order must be ove ed and the 

matter remanded to the PEG Board for rehearing, based upon the fol owing: 

A. The dismissal by Judge Spatafore was "based upon the i en tical record 

reviewed by Judge Reynolds" and ALI Spatafore "proceede . to set aside or· 

overrule Judge Reynolds' Order and legal conclusions in t e February 15, 

2008 Order.andgranted are-filed Motion To Dismiss filed by e Appellee[;]" 

B. "Appellant was not afforded a hearing on the Motion To Di miss[;]" and 

C. Appellant "was never provided an evidentiary hearing on e merits of the 

Amended Grievance as required by state law." 

(Brief of Appellant, Fredrick Armstrong: Pg 2) (Emphasis add 

Brief of Appellant, Fredrick Armstrong referred t~ in this Order is the brieffil on April 13, 2009. 
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3. Appellant Armstrong noted that ALJ Spatafore found the doctrine of r s judicata did 

not apply to her decision, because, she found ALl Reynolds' Orde was not "an 

'adjudication' on the merits as defined in law." (Brief of Appell nt, Fredrick 

Armstrong: Pg 3). 

4. In his appellate brief, Appellant Armstrong states: "In order to ident' 

public policy in West Virginia, a Court looks to established prec pts in. . . the 

constitution, legislative enactments, legislatively approved regUlati ns and judicial 

opinions." (Brief of AppeJlant, Fredrick Armstrong: Pg 1) (Quot ng Eggleton v. 

West Virginia Division of Culture & History, Docket No. 03-C&H- 73 (November 

24,2003». However, Appellant Armstrong failed to identifY any esta lished precepts 

in the constitution, legislative enactments,. legislatively' approved regulations, or 

judicial opinions to support his allegations that a substantial public p Hcy of the State 

of West Virginia was violated by his tennination. 

5. Appellee filed "Appellee's Respons,? to Brief of Appellant, Fredrik Armstrong." 

Appellee requested this Court deny Appellant Annstrong's reques to overturn the 

Dismissal Order of ALJ Spatafore; because her Dismissal Order was not "clearly 

wrong."S 

6. In Appellee's brief, Appellee stated that "[aJ final order of the h 'ng examiner for 

the West Virginia Education and State Employee's Grievance Co should not be 

reversed unless clearly wrong.'>/) (Appellee's Response to Bri f of Appellant, 

"Appellee's Response to Brief of Appellant, Fredrick Armstrong was file on May ]4, 2009 . 

. 6 
OnJuly 1,2007, W. Va. Code§ 6C-2-1 etseq. became effective. On saiddate,the est Virginia Public 

Einployees Grievance Board replaced the former West Virginia Education and State Employees rievance Board. 
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Fredrick Armstrong: Pg. 6) (Quoting Frymier v. Higher Edu~ation Policy: 

COrruIDssion, Syl. Pt. 1,221 W.Va. 306, 655 S.E.2d 52 (2007». I 
7. Appellee argued that ALl Spatafore's decision must be upheld, becaJe: 

r 

A. Judge Spatafore was not barred by the doctrine of res judicatarin issuing the 

Dismissal Order, because ALl Reynolds' Order was not a find! adjudication 
r 

on the merits; 

B. Judge Spat8fore's Dismissal Order was not "clearly wrong"linsofar as she 

dismissed the Appellant's Amended Grievance regarding the/transfer of the 
I 

West Virginia History Joumal, because: (1) Appellant Armstro~g' s allegations 

ran contrary to the plain language of W Va. Code § 29-1-6;1 (2) Appellant 

. . I 
Armstro~g_failedto plead any substantial public policy that ras violated by 

the transfer of the West Virginia HistoIY Journal and Jjrls subsequent 

te~on; IDtd (3) Appeliant Armstrong failed to file a grieJance regarding 

hi~ April 10, 2006 written reprimand within the apPliJble statute ~f 
limitations period; 

I 

C. Judge Spatafore's Dismissal Order was not "clearly wrongj' insofar as she 

dismissed the Appellant's Amended Grievance regardingl his allegations 
I 

concerning the mere proposals to merge the Archives & HistorY reading room 

. with the State Library reading room and the proposal to ~laCe an eating 

. establishm~t in the Cultural Center, b""""; there is no 1+ in the State of 

West Virginia that precluded either of the proposals I in an archive 

environment; and 

24. 

irmstrong 00325 
I 

I 



D. Judge Spatafore's Dismissal Order was not "clearly wrong"· sofar as she 

dismissed the Am~1.lded Grievance regarding Appellant Annstrong's 

allegations concerning the placement of the Wayne County high ay historical . 

markers, because the statutory authority for administration 0 

marker program resided with Commissioner Reid-Smith; there re, Appellant 

Armstrong's personal opinions as to whether he believed the pI ement of the 

markers was inappropriate did not create substantial public pol cy of the State 

of West Virginia. 

(Appellee's Response to Brief of Appellant, !fredrick Armstrong: Pgs. 7 20) 

8. With regard to Appellant Annstrong's argument that the doctrine f res judicata 

barred ALI Spatafore from issuing her Dismissaf Order predicated pon the earlier 

Order entered by ALI Reynolds, Appellee argued that ALI Spa ore was not 

precluded from rendering her decision, because AU Reynolds' Orde , which denied 

Appellee's original motion to dismiss, waS not a ftnal adjudication 

support of Appellee's position, Appellee relied on West Viq~inia law 

in ordet for a claim to be barred by the doctrine of res judicata, "'there must have been 

a final adjudication on the ~erits.'" (Appellee's Response to Bri of Appellant, 

. Fredrick Armstrong: Pg. 7) (Quoting Antolini v. West Vir . . a Di i810n ofNatural 

Resources, 220 W.Va 255, 258, 647 S.E.2d 535, 538 (2007)). Mo eover, the West 

Virginia Supreme Court of Appea1shas held that, "when a motion to 

and the case is not dismissed, there has been no fInal adjudicatio 

(Appellee's Response to Brief of Appellant, Fredrick Armstrong: 

Taylor County Board of Education v. Cox, 172 W.Va. 559,559,3 9 S.E.2d 57, 57 
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(1983)). Appellee argued that AU Spatafore's decision must not 

because her Dismissal Order was not "clearly Wrong." 

9. In his Amended Grievance, Appellant Ami.strong claimed that W. Va. 

required him to publish a ''yearly history of West Virginia." (Amend d Grievance: 

Pg. 1). Appellee argued the plain language of W. Va. Code § 29-1-6 . d noJ require 

Appellant Armstrong to publish a "yearly" journal entitled "West Vir inia isto ." 

(AppeUee's Response to Brief of Appellant, Fredrick Annstrong: g.l1). In fact, 

at his deposition, Appellant Armstrong acknowledged that he had prey ously prepared 

other publications regarding West Virginia's history apart from the West Virginia 

History Journal. (Appellee's Response to Brief of Appellant, Fredri kArmstrong: 

. Pg. 12). Moreover, Secretary Goodwin testified, at her deposition, she sought the 

advice ofanattomey regarding the transfer of the West Vir' 'a Hist Journal and· 

was infonned the transfer was in compliance with the law. (Appelle 's Response to 

Brief of Appellant, Fredrick Armstrong: Pg. 13). Therefore. Ju ge Spatafore's 

. Dismissal Order was not "clearly wrong." Appellee further argued that any claims 

regarding the transfer of the West Virgiilla HistOlY Journal wer 

applicable statute of limitations. (Appellee's Response to Brie of Appellant, 

Fredrick Armstrong: Pg. 14-15) . 

. 10. With regard to the proposals to merge the Archives & History readi g room with the 

State Library reading room and to place an eating establishment in th 

Appellee stated there was no law in West Virginia that precluded ei 

the reading rooms or the placement of an eating establislunent in th 

At his deposition, Appellant Armstrong testified that "current law," 
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the merging of the reading rooms. Due to the failure of Appellant nnstrong to 

articulate any substantial public policy which was violated, Appelle argued AU 

Spatafore's Dismissal Order was not "clearly wrong" and must be up eld. 

11. With regard to the placement of the historical highway markers in W yne County, 

Appellee argued the plain language of W. Va. Code § 29-1-1 provided ommissioner 

Reid-Smith with the authority to regulate the highway marker program . (Appellee's 

Response to Brief of Appellant, Fredrick Armstrong: Pg. 19). W. V; Code § 29-1-

5, which gave powers to the West Virginia Archives & History Co 

give the Commission the power to regulate the highway historical m kef program. 

(Appellee's Response. to Brief of Appellant, Fredrick Armstr ng: Pg. 19). 

Additionally, as Appellant Annstrong acknowledged in his Amended Grievance, an 

Attorney General for the State of West Virginia issued an opinion to Commissioner 

Reid-Smith infonning him that he bad the statutory authority to regul te the highway 

historical marker program. (Appellee's Response to Brief of Appe lant, Fredrick 

Armstrong: Pg. 19). At his deposition, Appel1arit Annstrong. furthe acknowledged 

the only authority the West ViiginiaArchives & History Commission had with regard 

to the highway historical markers program was the authority deleg ted to it in the 

Division of Culture & History and was not a statutory power granted by the 

Legislature. (Appellee's Resp~mse to Brief of Appellant, Fredrick strong: Pg. 

20). Therefore, Appellee argued ALJ Spatafore's decision was not "clearly wrong" 

and must be upheld. 

STATEMENT OF THE LAW 
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1. Pursuant to W. Va. Code § 6C-2-5(a), "[t]be decision of the administra ive law judge 

is final upon the parties and is enforceable in the circuit court of Kana ba County." 

2. Pursuant to WYa.Code § 6C-2-5(b), «[a] party may appeal the d cision of tbe 

administrative law judge on the grounds that the decision: (1) Is contr to law or a 

lawfully adopted rule or written policy of the employer; (2) Exceeds the dministrative 

law judge's statutory authority; (3) Is the result offraud or deceit; (4) I clearly wrong 

in view of the reliable, probative and substantial evidence on the whol record; or (5) 

Is arbitrary or capricious or characterized by abuse of discretion or clear yunwarranted 

exercise of discretion." 

3. A final order of the hearing examiner for the West Virginia Educ !ion and State 

Employee's Grievance Court should not be reversed unless clearly wr ng. Frymier v. 

Higher Education Policy Commission, Syl. Pt. 1, 221 W.V~ 306, 655 S.E.2d 52 

(2007) (Quotation omitted). 

4. "Since a reviewing court is obligated to give deference to factUal 

by an administrative law judge, a circuit court is not permitted substitute its 

judgment for that of the hearing examiner with regard to factual 

Kanawha County Court of Educati on v.Sloan. 219 W.Va. 213, 217, 

904 (2006) (Quotation omitted). 

5, "Plenary review is conducted as to conclusions oflaw and applica on oflaw to the 

~~~~==~~~~==~==~~~lo~ 

219 W.Va. 213,217,632 S.E.2d 899, 904 (2006) (Quotation omitt d). 

6. The West Virginia Public Employees Grievance Board has the 8ta 

promulgate procedural rules. W. Va. Code § 6C-3-4(b). 
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7. Pursuantto 156 C.S.R. 1 (6.11), "[a] grievance may be dismissed, in the discretion of 

the administrative law judge, if no claim on which relief can be grante is stated or a 

remedy wholly unavailable to the grievant is requested." There is no rul promulgated 

by the West Virginia Public Employees Grievance Board that tracts language of 

Rule 56(c) of the West Virginia Rules o/Civil Procedure. 

8. "The procedural rules for the Board are set forth in 156 C.S.R. I (1996 . ~eBoard's 

rules allow for the dismissal of a grievance when 'no claim upon whi relief can be 

granted is stated or a remedy wholly unavailable to the grievant i requested.'" 

Wilhelm v. West Virginia Lottery, 198 WSa 92,94,479 S.E.2d 

(1996). 

9. The basis of the doctrine of res judicata is to "'preclude the expens 

attending relitigation of causes of action which have been fully and f: irly decided.'" 

Antolini v. West Virg~nia Division of Natural Resources, 220 W.Va 255,258,647 

S.E.2d 535, 538 (2007) (Quotation omitted). 

10. Prosecution of a lawsuit will be baired based upon the doctrine of re judicata if the 

following three (3) elements are satisfied: (1) There was a final adj dication on the 

merits in the prior action; (2) The two (2) actions involve the same p 

in privity with the parties;. and (3) The cause of action in the prior 

either identical or must be such that it could have been resol ed in the prior 

proceeding had it been presenteci~ State of West Vir 'rna ex reI. Ri he v. Hill SyI. 

Pt. 4,216 W.Va 155, 157,603 S.E.2d 177, 179 (2004). (Citations mitted). 

11. Before the prosecution of a lawsuit may be barred on the basis of re judicata, "there 

inust have been a fmal adjudication on the merits in the prior action 
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12. 

T 

I 

I 
jutisdiction of the proceedings." Antolini v. West Virginia Divisiqn of Natural 

Reso1lf<:ell, 220 W. Va. 255, 258, 647 S.E.2d 535, 538 (2007) (QuOlatirn omitted). 

The West Virginia Supreme Court of Appeals has held that, when a motion to dismiss 
I 

. is denied and the case is not dismissed, there has been no [mal adjudication on the 
I 

merits. Taylor County Board of Education v. Cox. 172 W.Va. 559, 5~9, 309 S.E.2d 

57,57 (1983). I 

13. Prior to the effective date of W.Jia.Code § 6C-2-1 et seq. in the" year 2007, the 

definition of gnevanceand the statute of limitations applicable to ithe filing of a 

grievance was governed by W. Va. Code § 29-6A-2(I) and w:. Va. cOdt § 29-6A-4(a). 

14. Pursuant to fOnller w:. Va. Code § 29-6A -2(1), a "[g]rievanc~ was defin~d to mean "any 

claim by one or more affected state employees alleging a violation, a ~isapplication 
I 

or a misinterpretation of the statutes, policies, rules, regulatipns or written 

agreements under which silch employees work ... " (Emphasis added). 
. .' I 

15. Pursuant to w:.Va.Code § 29-6A-4{a), an employee was required to :file a Level One 

I 
grievance within ten (lO) days following the occurrence of the event/upon which the 

grievance was based or Within ten (1O) days of the date on which t4e event became 
. I 

known to the grievant, or within ten (10) days of the most recent /occurrence of a 
I 

continuing practice giving rise to the grievance. . . I 

16. "In ten:n.i.Oation cases involving classified employees, the burden of froof is upon the 

employer to establish the charges relied upon by a preponderance M the evidence." 
I 

Creasy v. Regional Jail and Correctional Facility Authority I South Fentral Regional 

Jail, Docket No. 07-RJA-035 (Apri130, 2007) (Citations omitted). "*owever, in cases 

involving the dismissal of classified-exempt, at-will employees, stat~ 'agencies do not 
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I • 

have to meet this legal standard. '" .::=.C~re""a",,-s~:..===::o...===--==-===r==~c===.<

Authority / South Central Regional Jail, Docket No. 07-RJA-035 (A ril 30, 2007) 

. (Quotation omitted); Baughman v. Regional Jail Authority. Docket No 05-RJA-420 

(February 6, 2006) (Denise M. Spatafore, Administrative Law Judg ) (Quotation 

omitted); Washington v. Adjutant Mountaineer Academy, 05-ADJ- 74 (April 12, 

2005) (Quotation omitted). 

17. "Classified-exempt employees are not covered under the civil service s stem, thereby 

serving in an at-wj1l employment status." E leton v. We t Vi iIi a Division of 

Culture and History, Docket No. 03-C&H-273 (November 24, 2003) 

18. Therefore, an at-will employee "can be terminated for good reason, n reason, or bad 

reason, provided that he is not terminated for a reason that violates a Sil stantial public 

19. 

policy."-,=C",-,re=~~=~~~=~====-",~~........,>=~~~~~~~ 

Regional Jail, Docket No. 07-RJA-035 (April 30, 2007); ~C~ol~lin~s ~v.~~~~~. 

179 W.Va. 549, 551, 371 S.E.2d 46, 48 (1988); arless v. First N tional Bank in 

Fainnont, 162 W.Va. 116, 124,246 S.E.2d 270, 275 (1978). 

"The basic rule that an employer has an absolute right to disch ge an at-will 

employee has been subjected to several exceptions by this Court, one of which is that 

where an employer's motivation for the discharge is to contravene a s bstantial public 

policy, then the employer may be liable to the employee for dama es. A review of 

these exceptions indicates that generally they were created to protec the public from 

threats to its health, financial well-being, or constitutional rights, 0:( to guarantee the 

effective operation of the legal system. The rationale underlying each exception is that 

protecting the employee from discharge is necessary to uphold a s bstantial public 
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interest." Wounaris w. West Virginia State College, 214 W.Va. 241, 2 7,588 S.E.2d 

406,412 (2003)(QuotingFeliciano v. 7-EleveiL.Inc.,210 W.Va. 740, 7 1,559 S.E.2d 

713, 724 (2001». 

20. "The burden of proof is on an at-will employee to establish a violatio of substantial 

public policy[,]"and, ·"[i]fthe burden is not met, the reasons for the ennination are· 

d Correctional 

Facility Authority / South Central Regional Jail; Docket No. 07-RJ -035 (April 30, 

2007) (Citing Wilhelm v. West Virginia Lottery, 198 W.Va. 92, 96, 79 S.E.2d 602, 

606 (1996». 

21. "To identify the sources of public policy for purposes of dete . 'ng whether a 

retaliatory discharge has occurred, [the Court will] look to establis d precepts in .. 

. the constitution, legislative enactments, legislatively approved egulations, and 

judicial opinions." E leton v. West Vir . . a Div' sion of Culture & Histo , Docket 

No. 03-C&H-273 (Quoting Birsthisel v. Tri-Cities ealth Service 

371,377,424 S.E.2d 606,612 (1992». 

22. The phrase "substantial public policy" " .. ~ was designed. to exclu 

based on insubstantial considerations." irsthisel v. Tn-Cities Heal 

188 W.Va. 371, 377,424 S.E.2d 606,612 (1992». 

.,188 W.Va. 

23. "The term 'substantial public policy' implies that the policy princi Ie will be clearly 

. . 
recognized simply because it is substantial." Birsthisel v. Tn-Citi s Health Service 

Com., 188 W.Va. 371, 377, 424 S.E.2d 606, 612 (1992». 

24. Moreover, "[i]nherent in the term 'substantial public policy' is th concept that the 

policy will provide specific guidance to. a reasonable person[;]' therefore, "[a]n 
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25. 

employer should not be exposed to liability where a public policy ~bndard is too 

I 
general to provide any specific guidance or is so vague that it is sUbjyct to different 

interpretations." Birsthisel v. Tri-Cities Health Servi<& Com., 188 wr.Va. 371,377, 

I 
i 

424 S.E.2d 606, 612 (1992)). 

Pursuant to W. Va. Code § 29-1-1(b): I 
The Commissioner shall exercise control and supervision of te division and 

shall be responsible for the projects, programs and actio, of each of its 

sections. The purpose and duty of the division is. . . to ~dvance, foster, 

promote, identify, register, acquire, mark and care for historic.h, prehistorical, 
I 

archaeological and signifiCant architectural sites, structures ~d objects in the 

state ... to acquire, preserve and classify books, docume~ts, records and 

. memorabma of histm:ical interest or impo_ce; and, in g~raI, to do all 

thinginecessmy or convenient to pn:serve and advancc the c+ureOfthe state. 

26. Pursuant to W. Va. Code § 29-1-2: 

The commissioner shall assign and allocate space in all facilities assigned to 

the division and all space:iD. the building presently known as +e West Virginia 

science and culture center, and any other buildings or sites 1)mder the control 

of the commissioner, and may, in accordance with the prov~sions of chapter 

twenty-nine-a of this code, prescribe rules, regulations and ct. for the use and 

occupancy of said facilities, including tours. I 

The commissioner shall coordinate the operation~ and affai~ of the sections 
I 

and commissions of the division and assign each sectio~ or commission 
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responsibilities according to criteria the commissioner deems ost efficient, 

productive and best calculated to cany out the purposes of thi 

27. WVa. Code § 29-1-5 provides the West Virginia Archives & Histo 

with the following powers: 

(a) To advise the commissioner and the directors of the archi es and history 

section, the historic preservation section and the museums sect on concerning 

the accOl;nplishment of the purposes of those sections and. to stablish a state 

. plan with respect thereto; 

(b) To approve and distribute grants-in-aid and awards from £ deral and state 

funds relating to the purposes of the archives and history seet on, the historic 

preservation section and the museums section; 

. (c) To request, accept or expend federal funds to accomplish e purposes of 

the archives and history section, the historic preservation 

musemns section when federal law or regulations would pro 

the commissioner or section director, but would pennit the 

by the archives and history commission; 

(d) To otherwise encourage and promote the purposes of e archives and 

history section, the historic preservation section and the m 

(e) To approve rules and regulations concerning the professi nal policies and 

functions of the archives and history section, the historic pre ervation section 

and the inuseums section as promulgated by the directors 0 those sections; 

(f) To advise and consent to the appointment of the seetio directors by the 

commissioner; and 
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(g) To review and approve nominations to the state and nationhl registers of 

I 
historic places. I 

I 
28. W. Va. Code § 29-1-6(a) provides: 

(a) The purposes and duties of the archives and history section are ... to edit 

and publish amstoricaljournaldevoted to the history, biographf, bibliography 
. I 

and genealogy of West Virginia. ! 

COURT'S ORDERS I 
I 

In accor~ce with the foregoing, the Court does hereby ORDER as followi: 

D.enise M SpatafOre's Authority and the June 17. 2008 Order 

1. On February 15, 2008, AU Reynolds issued an Order denying Appe~lee's motion to 

2. 

3. 

4. 

5. 

dismiss the November 16, 2007 grievance and granting Appel1an~' Armstrong's 

I 
motion to file Amended Grievance. 

ALJ Reynolds' Order was not a final adjudication on the merits. 

After AU Reynolds issued her Order, the depositions of APpellbt Annstrong, .. I 

Secretary Goodwin, and Co~issioner Reid-Smith were conducte~. 

Due to the testimony elicited .iIi the depositions conducted after AU *-eynolds' Order 
. I 

was entered, Appellee filed a dismissal motion, pursuant to thp PEG Board's 

procedural rule 1 S6 C.S.R. 1 (6.11), requesting the Amended Grievalce be dismissed 
. I 

for Appellant Armstrong's failure to allege any substantial publiCI policy that was 

violated by his termination.. I 
Before the prosecution of a lawsuit may be barred on the basis of rer judicata; "there 

must have been a final adjudication on the merits in the prior action py a court haVing 
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Resources, 220 W.Va 255,258,647 S.E.2d 535,538 (2007) (Quotati n omitted). 

6. The West Virginia Supreme Court of Appeals has held that, when a mot on to dismiss 

is denied and the case is not dismissed, there has been 'no final adjud cation on the 

merits. Taylor Coun1y Board of Education v. Cox, 172 W.Va 559,5 9,309 S.E.2d 

57,57 (1983). 

7. The Court does hereby FIND that ALI Spatafore was not barred by the doctrine of res 

- judicata in entering the Dismissal Order dated June 17, 2008, beca 

final adjudication on the merits by AU Reynolds. 

8. Furthennore,pursuantto 156C.S.R.l (6.6.1), a hearing on amotion 

PEG Board is not mandated and is a discretionary decision afforded t the AU. ALJ 

Reynolds, in her discretion, did not hold a hearing on the motion fIl d by Appellee 

prior to entering her Order on February 15, 2008, which decision 

discretion. Similarly, AU Spatafore did not hold a hearing on the 

Appellee prior to entering her Order on June 17, 2008, which decisio 

discretion. AU Spatafore's decision not to hold- a hearing in advanc 

within her 

Order was permissible under the procedural rules governing e PEG Board. 

Appellant Armstrong's argument that AU Spatafore acted improp rly in failmg to 

hold a hearing in advance of entering ber Order is without merit. 

9. The Court does hereby FIND that AU Spatafore did not ::tct improp rly in issuing her 

Dismissal Order nor did she rule on the same issues addressed b 

AU Spatafore's Dismissal Order was based upon the Amende Grievance and 

deposition testimony elicited in the matter after ALJ Reynold's 0 der was entered. 
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I. 
I 
! 

• I' 

AU Spatafore did not engage in any procedural violations in "clear violation" oflaw; 

therefore, the Court does hereby FIND that AD Spatafore's decision.Jas not "clearly 

wrong" in addressing the matters contained in Appellee's dismissal r$otion nor was 

her ability to render a decision barred by the doctrine of res judicata I 

1. In his Amended Grievance, Appellant Armstrong alleged that he wruf terminated, in 

part, for issues surrounding the West Virginia HistoIY Journal in the Jears 2004 and 

2006. In the y~ar 2006, Appellant Armstrong failed to transfer thelWest Virginia 

HistOlyJOumal materials to the West Virginia University Press, after ~e was directed 

to do so by Secretary Goodwin. Appellant Armstron~ was issued a ~tten reprimand 

on April 10, 2006 for insubordination, due to his failure to forwar1 the materials. 

These events occurred prior to Commissioner Reid-Smith being a~pOinted to his 

I 
position. • 

2. At his deposition, Appellmit A.rmStrong acknowledged he knew he J.d a right to file 

a grievance regarding his written reprimand and chose not to do so a~ the time of the 

event 

3. Pursuant to W. Va. Code § 29-6A-4(a), an employee was required to hIe a Level One 

grievance within ten (10) days full owing the occurrence of the even~ upon which the 

grievance was based, or within ten (10) days of the date on which ~e event became 

. known to the· grievant, or within ten (10) days of the most recent loccurrence of a 

continuing practice giving rise to the grievance. 

The Court does hereby FIND that Appellant Armstrong failed to fiie any grievance 

on this issue within the applicable statute of limitations time perio~. Therefore, the 
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5. 

( 
~ 

I 
Court does hereby ORDER that AppeUantArmstrong's Amended Gritvance on this 

issue be dismissed, 'With prejudice. I 
In the alternative, the Court does hereby FIND that Judge SpatafoJ,s decision to 

I 
dismiss the Amended Grievance regarding the transfer of the West Virginia Histoty 

I 
Journal was not "clearly wrong." 

6. A plaID reading of W.Va. Code § 29-1-6 'hows that, contrary to r allegations 

contained in his Amended Grievance, Appellant Armstrong was Inot statutorily 

required to publish an annual historical journal entitled the West V~rginia History 
I 

7. 

8. 

9. 

Jouu:ml. 

At his deposition, Appellant Armstrong incorrectly stated the statute required him to 

publish an "annual" historical journal. The plain language of the staclrte clearly does 
. I 

not require an «annual" journal be published. I 

Moreover, the plain language of the statute does not require him to publish a historical 
" I 

journal entitled the West Viiginia Histoty Journal, and, in fact, Appellant Armstrong 

"testified that he had published other historical items apart from th~ W est Virgi~ 
Hist0IY Jo~al. / 

I 
"To identify the sources of public policy for purposes of deternfning whether a" 

retaliatory discharge has occurred, [the Court will] look to establis~ed precepts in .. 
I 

. the constitution, legislative enactments, legislatively approved /regulations, and 
. I 

judicial opinions." Eggleton v. West VirginiaDivisionQfCwtu£etYf Histo[y:, Docket 

No. 03-C&H-273 (Quoting Birsthls~l v. Tri-Cities Health Seryice Com., 18& W.Va 
I 

371,377,424 S.E.2d 606, 612 (1992». 
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10. Appellant Annstrong failed to cite to any established precepts in th constitution, 

legislative enactments, legislatively approved regulations, or judicial opinions that 

...!..!....!=-'-"'~=~=~=.::~:o to the West 

Virginia University Press was contrary to any law or that his tenni 

result of any violation of the any substantial public policy in West VirgO . a. The Court 

does hereby FIND Appellant Annstrong failed to plead any substanti public policy. 

that was violated in regard to this issue. Appellant Annstrong faile to plead any 

sllbstantial public policy violation that occurred as a result of the trans er of the West 

Virginia RistoI)' Journal to the West Virginia University Press and . s subsequent 

termination. 

11. The Court does hereby FIND that ALI Spatafore's Dismissal Order 

wrong" on this issue. 

Wqyne County Historical Markers 

1. In his Amended Grievance, Appellant Armstrong alleged that be w tenninated:, in 

part, for stating his personal objections to Commissioner Reid-Smi .'s decision to 

place three (3) highway historical markers in Wayne County. Appel ant Annstrong 

claimed this resulted in a violation of the substantial public policy 0 West Virginia. 

2. The Court does hereby find, based lipon the plain language of W V. Code § 29-1-

1 (b), Commissioner Reid-Smith had the power to exercise the cOntrol d supervision 

of the placement of the highway historical marker program. 

3. Pursuantto W. Va. Code § 29-1-5, the West Virginia Archives & Hist ry Commission 

did not have the statutory power to regulate the highway historical arker program. 
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4. 

5. 

6. 

7. 

8. 

At his deposition, Appellant Armstrong acknowledged that the power/ regarding the 
I . 

highway historical marker program was delegated to the West Virginfa Archives & 

History Commission and was not a power statutorily granted by the ~gislature. 
I 

Appellant Armstrong further acknowledged that Commissioner R1id-Smith was 

provided with an opinion from an independent Attorney General ~hO infoImed 

Commissioner Reid-Smith that he had the power to regulate the prop. 

I 
Moreover. Appellant Armstrong acknowledged that the rules impleFllented by the 

West Virginia Archives & History Commission were not legislative I rules but were 

merely rules established by the members of the Commission. They d~d not have the 
. I 

force of law. 

Commissioner Reid-Smith testified that he decided toterminateAppellant Armstrong. 
, . i· 

because he considered him disrespectful and not a team player. He ftttber testified 

that Appellant Annstrong's termination had nothing to do with the jatter involving 

the Wayne County highway historical markers. 
I 

Again, "[t]o identify the sources of public policy for purposes of detefmung whether 

a retaliatory discharge has occurred, [the Court will]i()ok to establis~ed precepts in. 

I 
.. the constitution, legislative enactments, legislatively approved regulations, and 

judicial opinions." Eggleton v. West Virginia Division of Culture &IHistory, Docket 
! 

No. 03-c&H-273 (Quoting BirsthiseI v. Tri-Cities HeaIth Service cbIp .. 188 W.Va. 

371,377,424 S.E.2d 606,612 (1992». I 
9. Appellant Annstrong failed to cite to any established precepts in the constitution, 

legislative enactments, legislatively approved regulations. or jUdiclal opinions that 
, I 

would demonstrate that Commissioner Reid-Smith acted inappropriarely in exercising 

I 
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his statutory authority or that his termination was the result of any viola ion of the any 

substantial public policy in West Virginia The Court does hereby FI D Appellant 

I . Annstrong failed to plead any substantial public policy that was violat d in regard to 

f. 

this issue. 

10. The Court does hereby ~Nli that ALJ Spatafore's Dismissal Order 

wrong" on this issue. 

1. In his Amended Grievance, Appellant Armstrong alleged that he w tenninated, in. 

part, for stating his personal objections to discussions and proposal to potentially 

merge the Archives & History reading room with the State Library re ding room and 

to potentially place an eating establishment in the Division of C ture & History 

building. Appellant Armstrong claimed this was a violation of the s bstantiat public 

policy of West Virginia. 

2. . Appellant Annstrong failed to cite to aIiy established precepts in e constitution, 

legislative enactmentS, legislatively approved regulations, or judie al opinions that 

precluded either the merging of the Archives & History reading ro m and the State 

Library reading room or the proposal regarding the placeme t of an eating 

establishment in the Division of Culture & History building. See leton v. West 

Virginia Division of Culture & HistOIY, Docket No. 03-C&H-273 ( 

. v. Tri-CitiesHealthServiceCozp., 188 W.Va. 371, 377, 424 S.E.2d 
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3. 

4. 

5. 

6. 

7. 

8. 

I 

The plain language of W Va. Code §§ 29-1-1 (b) and 29-1-2 provides·bommiSSioner 

Reid-Smith with the power to control the projects of the' division and tol allocate space, 

as he sees fit, in the Division of Culture & History building. The staJtOry power did 

not reside with Appellant Annstrong. . I' 

Appellant Armstrong's personal opinion and objection to the broposals . and 

discussions regarding these matters does not create the substantial pub ic policy of the 

State of West Virginia. 

Moreover, at his deposition, Appellailt Annstrong ackilowledged ~at current law 

would permit the merger of the reading rooms. I. 

C.ommissioner Reid-Smith also testified that he decided to tenrulate Appellant 

Armstrong, because he considered him disrespectful and not a team Pllyer. He furth~r 
testified that Appellant Armstrong's tennination had nothing to do wi~ his objections 

to either the proposal regarding the merger of the reading rooms lr the proposal 

regarding the placement of an eating establishment.in the DiViSioh of Culture' & 

History. . ' . . I 

The Court does hereby FIND Appellant Armstrong failed to plead I any substantial . 

public policy that was violated in regard to this issue. I 

The Court does hereby FIND that ALI Spatafore's Dismissal Order las not "clearly' 

. wrong" on this issue. I 

Based upon the foregoing, the Court does hereby ORDER that AU spatafbre's Dismissal 

Order is AFFIRMED, andthis case is DISMISSED AND STRICKEN fromtJe docket of the 

Court. The exceptions and objections of Appellant Armstrong are duly noted here~. 
. I 
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The Clerk is directed to send certified copies of this Final Order to all co~r of record and 

to the West Virginia Public Employees Orievance Board. 

ENTERED 

PAU 

.43 

,2010 

~- :"';'. 
~ CAM S. GA •. CLERK OF ~ C OF. W) CO)IIlY 
A.N!I·IN SAID STATE. DO HEREBYCERTtF.Y 1M T T1IE:RI~EGOING. 
IS A lRlHatffR<J.IlHEliECORDS Of~. T -,2 3 rck 
GNEN IJIUR MY HAIIlANil SEAL OF SAID COURT ,..;. .... ~",-~-
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IN THE SUPRKME COURT OF APPEALS OF WEST VIR INIA 

FREDRICK ARMSTRONG, 

Petitioner, 

Vs. 

WEST VIRGINIA DIVISION OF 
CULTURE AND mSTORY, 

Respondent. 

Appeal No. 11-033 
(Circuit Court of Kana ha County) 
(Civil Action No. 08-AA 82) 

CERTIFICATE OF SERVICE 

I, James B. Lees, Jr., hereby certify this 21 st day of April, 2011 that the foregoing 

Appendix was served upon the following by placing a true and exact copy th reof in the United 

States Mail, postage prepaid: 

Billie Jo Streyle, Esquire 
BAILEY & WYANT 
P. O. Box 3710 
Charleston, WV 25337-3710 


