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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIﬁtfPhAi: D '

II0DEC 23 AM 9: 24

FREDRICK ARMSTRONG, CATAY/BATSOM, CLERK
- CIRCUIT CGURT
Appellant, :
v. ’ . Civil Action No. 08-AA-82

Honorable Paul Zakaib, Jr.

WEST VIRGINIA DIVISION OF
CULTURE AND HISTORY,

Appellee.

FINAL ORDER AFFIRMING-DECISION OF GRIEVANCE BOARD
On January 19,2010, came the parties, Appellant Fredrick Armstréng (hereinafter Appellant
Armstrong), by counsel, James B. Leés, Esquire and Appellee We?st Virginia Division of Culture &
History (hereinafter “Appellee™), by counsel, Billie Jo Stréyle, Esquire for oral 'argu.L‘nent inthe
above-styled matter. After reviewing the record from the underlying L_evel I Grievance Proceeding
: | held before the West Virginia Public Employees Grievance Board (her_eiﬁafter “PEG Board™), the
_ appellate inemoranda filed, and after hearing oral argum_ent; the Cqurt does hereby FIND and
ORDER as follo@s: | |

FINDINGS OF FACT

1. Appellant Armstrong was employed by Appellee as the Director of Archives &
History. (Amended Grievance: Pg. 1).
2. The Director of Archives & History position held by Appellant Armstrong was an at-

will position, which is not disputed by the parﬁes.




Randall Reid-Smith was appointed the Commissioner of the Division of Culture &
Histofy on July 1, 2006. (Grievant’s Response to Respondent’s Renewed Motion
to Dismiss: Ex. A: Randall Reid-Smith Depo: Pg. 4: 17-19)".

Commissioner Reid-Smith was the direct supervisor of Appellant

Armstrong was not a team player in the organization. (Grievant’s
‘Respondent’s Renewed Motion to Dismiss: Ex. A: Randall Reid-
Pgs. 23-30).

At his deposition, Appellant Armstrong testified that, although he

being condescending to his fellow co-workers and/or to talk down to them when he

recited the West Virginia Code, he acknowledged that “at times if obably came
across that way.” (Respondent’s Renewed Motion to Dismiss: Ex, D: Fredrick

Armstrong beposition: Pg. 75: 18-23).

. Dueto Appellant Armstrong’s failure to be a team player and due to his disrespectful

actions toward Commissioner Reid-Smith and his fellow Directors, Commissioner
Reid-Smith made the decision to terminate Appellaht Aﬁnstong from his position.
Kay Goodwin is the Cabinet Secretary of the West Virginia Department of Education

& the Arts.

Grievant’s Response to Respondent’s Renewed Motion to Dismiss was filed bn May 30, 2008.

ied to avoid
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12.

13.

14.

15.

Secretary Goodwin has served as the Cabinet Secretary, since the year 2001.
(Respondent’s Renewed Motion to Dismiss: Ex. F: Secretary Goodwin
Deposition: Pg. 4: 10-16).

As Cabinet Secretary, Secretary Goodwin oversees the West Virgini Diyision of
Culture & History and was the direct supervisor of Commissioner| Reid-Smith.
(Respondent’§ Renewed Motion to Dishissz Ex. F: Secretary Goodwin
Deposition: Pg. 4: 17-21).

Secretary Goodwin was not the direct supervisor of Appellant Armstrong.
Commissioner Reid-Smith madc the decision to terminate Appellant Armstrong.
(Respondent’s Renewed Motion to Dismiss: Ex. F Secretary Goodwin
Deposition: Pg. 5: 11-15).

Commissioner Reid-Smith informed Secretary Goodwin that he believed Appellant
Armstrong was insubordinate in his position and did not believe he was a good part

of the leadership team; therefore, Commissioner Reid-Smith wanted-to terminate

Appellant Armstrong from his position. (Respondent’s Renewed Motion to

Dismiss: Ex. F: Secretary Goodwin Depesition: Pg. 6: 19-23; 9: 1-2).

Secretary Goodwin supported Commissioner Reid-Smith’s decision, since
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e -t0-156 C.SR-146.11).(2007), requesting the Administrative Law Jud

November 27, 2007 Level Ill Grievance and

Administrative Law Judge Janis Reynolds’ February 15, 2008 Order

1. On November 16, 2007, Appellant Armstrong, without the assistancf, of counsel,
filed a Level I grievance with the PEG Board regarding his tcrminafion. '
2. In his November 16, 2007 grievance, Appellant Armstrong stated the Ffoﬂowing:

My job performance in carrying out the requirements of my \
professional position as archivist and historian as stated in the WV
State Code, 29-1-6 and answerable to the WV Archives & History
Commission 29-1-5 have been contradicted by the Secretary of
Education & the Arts and her staff and the Commissioner of
Culture & History. Her, and their actions and orders have placed my
performance and compliance under the code to be outside its ‘
mandate. These actions and orders, when questioned or legal |
" advice sought on my part to insure that I remained true under the
code have then been held against me, leading to unfair and v
untruthful accusations and finally in termination. -

(Memorandum in Support of Respondent’s Motion to Dismiss: Ex. 1: November

16, 2007 Grievance: Pg. 1).

3. On January 7, 2008, Appellee filed “Respondent’s Motion to Dis

“ALJ”) dismiss Appellant Armstrong’s November 1§‘,‘ 2607 grie
:reasons,' including his failure to plead that his termination violated the substantial
public policy of the State of West Vifginia. |

4. On January 22, 2608, Aépellant Armstrong, by and through counsel, [L ames B. Lees,

filed a “Motion to File Amended Grievance” requesting penm'sfion to file an

"~ Amended Grievance in substitution of the grievance filed on Novexifnher 16, 2007.

l
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In his Amended Grievance, Appellant Armstrong allegéd that he wa.J, terminated
“in whole or in part for [his] actions relating to . . . three matters.” (Amended
Grievance: Pg. 1). | |

The three (3) matters Appellant Armstrong raised in his Amended Grievancerelated

to the following: (1) The transfer of the West Virginia History Journal to the West

Virginia University Press in the year 2006; (2) The placement of three (3) highway

historical markers in Wayne County, West Virginia; and (3) The discussions and

proposals of merging the readings rooms of Archives & Hisiory and the State

Library, as well as discussions conceming the possibility of placing an eating
establishment in the West Virginia Division of Culture & History buiiding.
- With regard to the transfer of the West Virginia History Journal in ff;e year 2006,
Appellaﬁt Armstrong claimed that he was terminated for his “attempt t(l cornply with
West Virginia Code § 29-1-6[,]” which be claimed “required [himl to publish a
yearly history of West Virginia.” (Amended Grievance: Pg. 1 ¢ i1) (Emphasis
- added). In and about July_2004, Appellant claimed he was } prised of a
Memorandum of Understanding between the West Virginia Universit);v Press and the
West Virginia Division of Culture & History to assign the publication liof “the yearly
‘West Virginia History” to the West Virginia University Press, whfich Apéellant
Armstrong claimed was “in violation of statute.” (Amended Grieva §ce: Pg.191).
In ianuary or February of 2006, Appellant Armstrong claimed that je was advised
that Secretary Goodwin entered into a contract with West Virginia University Press

to assume all control over the publication of the West Virginia History Journal.

Appellant Aomstrong was directed to transfer the materials to West Virginia
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University Press on February 17, 2006 and again on March 21, 2006. | (Amended
Grievance: Pg. 2 §1). He failed to do so. On April 10, 2006, Appellant Armstrong
was issued é written reprimand by Secretary Goodwin for insubordination.
(Amended Grievance: Pg. 2 9 1). He claimed:

Itis my contention this matter, including the aforesaid written

reprimand, played a direct role in my termination on
November 1, 2007.

occasions. (Amended Grievance: Page 2 §2). According to Appellant Armstrong,
Commissioner Reid-Smith assured one or more representatives of| the House of
Delegates fhat the historical markers would be approved. (Amended Grievance:
Page 3 9 2). He further alleged that, on September 7, 2007, the Attorney General
‘issued an opinion stating the West Virginia Archives & History .Co ission “had
no authority to control, administrate, or regulate highway markers.” (Amended ‘
Grievance: Page 3 §2). The Grievant stated that the Attorney General opinion was

“indeed curious since it directly contravened the history of West| Virginia since

1977[.)” and he voiced his “concern” that the request had been considered and
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10.

1.

rejected by the West Virginia Archives & History Commission on twpo occasioxs.
(Amended Grievance: Page 3 9 2 ) (Emphasis added). Appellant Armstrong
claimed that his “attempt to adhere to published rules and regulations|of historical
markers along West Virginia highways and, in particular, to insure that the process
did not devolve into a political system was met with strong disapproval by [his]
superiors and played a direct role in [his] termination.” (Amended Grievance: Page
392).

Appellant Ammstrong further alleged that, prior to his termination, there were
“discussions” and “proposals” within the Division of Culture & History “to merge
Archives and History into the existing state library and to place an eating
establishment in the Culture Center,” which he personally opposed. (Amended
Grievance: Pg. 3 ¢ 3). Appellant Armstrong alleged, absent citing to any legal
authority, that historical records are “not as a rule” merged with a leﬂ ing library for

“obvious reasons” “and the introduction of a restaurant in the vicinity|of a historical

archive is merely asking for rodent and pest problems (which will a

~ paper).” {(Amended Grievance: Pg. 39 3). He further alleged his attempts to “voice .

his legitimate and professional concerns™ played a direct role in his termination.
(Amended Grievance: Page 3 9 3) (Emphasis added).

On February 6, 2008, Appellee filed “Respondent’s keply to Motion to File
Amended Grievance in Response to Respondent’s Motion té Dismiss.”

In Appellee’s Reply, Appellee requested the PEG Board enter an Order: (1) Granting
“Respondent’s Motion to Dismiss” regarding the November 16, 2007 grievance

filed by Appellant Armstrong; and (2) “Denying “Grievant’s Motion to File

7
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|
|
Amended Grievance;” and (3) Rejecting the proposed Amended Grievance

submitted by Appellant Armstrong. (Respondent’s Reply to Mohon to File
]

Amended Grievance in Response to Respondent’s Motion to Disxq:iss: Pgs. 17-

18) (Emphasis added). o

12.  In Appellee’s Reply, Appellee argued that the PEG Board must den

Armstrong’s Motion to File Amended Grievance. At the time Appellee filed its

Reply, the only grievance filed was the November 17, 2006 grievance fof Appellant.

- 13.  InAppellee’s Reply, Appellee argued that the Amended Grievance mﬁst berejected -
and the Motion te File Amended Grievance denied, because: (1}f Any and all
actions alleged by Appellant Armstrong that took place in the years 2}004 and 2006
regarding the West Virginia History Journal were barred by the statute Bf ﬁnﬁiafiéﬁs;
(2) Commissioner Reid-Smith, who had the power to temnin%ate Appellant

. Armstrong, was not appointed as Commissioner at the Division of Culture & History

at the time of the 2004 and 2006 events regarding the West Vi

(3) Appellant Armstrong failed to plead any substantial public policyj of the State of

West Virginia that was violated as a result of the transfer of the West Virginia

, _ !
History Journal; (4) Commissioner Reid-Smith had the stamtorfry authority to

implement, control, and administer the historical markers program,; ﬂgbrefore, msofar
as Appellant Armstrong was alleging that his objectiong io the Iawi%ﬂ directives of
his supervisor resulted in his termination, he failed to articulate any sugbstantial public
policy that was violated; and (5) Appellant Armstrong failed t | articulate any
substantial public policy of the State of West Virginia that was violjted with regard

|

to his assertion that he was terminated for his personal objections to the discussions

|
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14.

15.

16.

17.

* Judge, entered an Order wherein she noted the following:

concerning the merging of the Archives & History and the State Library reading

rooms and the placement of an eating establishment in the West Virginia Division

of Culture & History building. (Respondent’s Reply to Motion to Fi}e Amended
Grievance in Reiponse to Respondent’s Motion to Dismiss: Ai'guments A

through E) (Emphasis added). Appellee further requested the Court ei'nter an Order

l
prohibiting Appellant Armstrong from conducting depositions, priof to an Order

being entered by the PEG Board on the filed memoranda. '
i }'slrative Law

Absent a hearing, on February 15, 2008, Janis L. Reynolds, A

|
On January 9, 2007, Respondent filed a Motion to Dismiss |
(which pertained to the grievance filed on November 16,
.2007); on January 22, 2007, Grievant filed a Response to the

- Motion o Dismiss and a Motion to File Amended Grievance;
and on February 6, 2008, Respondent filed a Reply to the
Motion to File Amended Grievance.

(Reynolds Order: Pg. 1) (Emphasis Added).

‘Absent identiﬁring any findings of fact, ALY Reynolds merely,stated:;
The issues asserted in Grievant’s amended grievance are
sufficient to raise the possibility of a substantial public policy
issue or issues, thus, meeting the requirements identified in
Withelm, supra. Respondent’s Motion to Dismissis DENIED.

(Reynolds Order: Pg. 3) (Emphasis Added). |

AlLJReynold’s Order effectively denied Appellee’s Motion to Dismiés the grievance

 initially filed by Appellant Armstrong dated November 16, 20(J7 and granted

: ' |
Appellant Armstrong’s “Motion to File Amended Grievance.” ‘

Therefore, as of February 15, 2008, the date of ALY Reynold’s Ordet, the Amended

Grievance was filed.

Armstrong 00310




18.  Although Appellee found ALJ Reynold’s Order legally flawed, it had no right of
appeal, since the Order was not a final adjudication on the merits. The parties
proceeded with discovery in the grievance proceeding.

Amended Grievance and Administrative Law Judge Denise Spatafore’s June 17, 2008 Order.

1. Due to the Order entered by ALJ Reynolds, a2 “Joint Motion to Conﬁn e Grievance
Hearing” was filed on February 20, 2008 by the parties requesting a continnance of
the scheduled Level I hearing date of February 25, 2008 for the sole plﬁ'posé of
allc;wing counsel for Appellant Aﬁshong to conduct the depositions of Secmtary
Goodwin and Commissioner Reid-Smith and to further allow co
Appellee to conduct the deposition of Appellant Armstrong. (Jeint Motion to
Continue Grievance Hearing: Pg. 2).

2, On February 21, 2008, ALJ Reyndlds granted the motion to continue the hearing
scheduled to take place on Februafy 25,2008 and rescheduled the heari g for April
16, 2008. (February 21, 2008 Order).

3. After AL] Reynold’s Order was entered, the depositions of Secretary Goodwin,
Commissioner Reid-Smith, and Appellant Atmstrong were conducted on March 21,
2008.

4. On March 25, 2008, the parties received an Order from ALJ, Denise M. Spatafore,
which unilaterally continued the hearing scheduled for April 16, 2008 to June 12,
2008 and June 13, 2008 “for administrative reasons.” (March 25, 2008 Order).

5. Appafently, ALJ Reynolds elected to retiré.

6. - Afier receiving copies of the deposition transcripts taken of Secretary Goodwin,

Commissioner Reid-Smith, and Appellant Armstrong conducted on March 21, 2008,

10




Appellee filed “Respondent’s Renewed Motion to Dismiss” wherein it requested
dismissal, pursuant to Rule 156 C.S.R. (6.11) (2007) “or, in the alternative, a

summary judgment motion[,]” “based upon_the testimony elicit

Grievant, Fredrick Armstrong, at his deposition, which demonstrates there is

no claim upon which relief can be granted, or, in the alternativl no_genuine

issue of material fact, because the Grievant, an at-will employee, has failed to

plead any suBstanﬁal public policy was violated as a result of his termination.”
(Respondent’s Renewed Motion to Dismiss: Pg.-l) (Emphasis added).

In Respondent’s Renewéd Motion to Dismiss, on pages six (6), fifteen (15), and

seventeen (17), Appellee specifically cited to the Amended Grievance that was
effectively filed by ALJ Reynolds’ Order dated February 15, 2008.
In its motion, Appellee' cited to extensive portions of Appellant Armstrong’s
deposition uanscripf on pages three (3), seven

sixteen (16

twelve (12), thirteen (13), fifteen (1

and twenty-one (21), which Appellee believed showed that dismissal of the

Amexided Grievance was required. (Respondent’s Renewed Motion to Dismiss:
Pg. 1). This evidence was not a\.zailable at the time ALJ Reynolds entered her Order.
In good faith, counsel for Appellee requested dismissal éf the Amended Grievance,
be&use: (1) The Amended Grievance was filed by Order dated February 15, 2008,
by ALJ Reynolds; and (2) The depositions of Appellant Armstrong, Secretary
Goodvﬁn, and Commissioner Reid-Smith were concluded, after the February 15,

2008 Order was entered by ALJ Reynolds, which Appellee’s counsel believed
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10.

11.

12.

‘unavailable to the grievant is requested.” The legislative rule of the

. In Respondent’s Renewed Motion to Dismiss, in relation to

that he could have fileda grievance regarding Secretary Goodwin’s

- to comply with the applicable statute of limitations.

demonstrated that there was no genuine issue of material fact regarding any of
Appellant Armstrong’s claims. |

The PEG Board is govemned by Rule 156 C.S.R. 1 (6.11), which permits dismissal
of actions “if no claim upon relief can be granted is stated or a remedy wholly
EG Board in
relation-to dismissal of grievance matters does not _minof the language in Rule 56(c)

of the West Virginia Rules of Civil Procedure with respect to motions for summary

judgment.

Armstrong’s Amended Grievance regarding the transfer of the |
History Journal in the years 2004 and 2006, Appellee requested dismissal of the
Amended Grievance in relation to this matter, based upon the deposition testimony
of Appellant Armstrong. Appellant Armstrong testified that he knew and understood
itten April 10,
2006 reprimand within the statutorily required {ten (10) day] limitations period, and
be voluntarily chose not to file a grievance. (Respondent’s Renewed Motion to
Dismiss: Pgs. 13;14, Citing Grievant’s Depo: Pg. 126: Lines 7-23: Ex. D).
Therefore, based upon Appellant Armstong’s deposition testimony, Appellee

requested the Amended Grievance be dismissed for Appellant

In Respondent’s Renewed Motion to Dismiss relating to Appellant Armstrong’s

 Amended Grievanceregarding the transfer of the West Virginia History Journal in

the years 2004 and 2006, Appellee further re;quested dismissal, becanse, based upon

12




13.

14,

Appellant Armstrong’s testimony, it was shown that he failed to plead any violation
of substantial public policy occurred with regard to his termination. In his Amended

Grievance, Appellant Armstrong claimed that the transfer of the West Virginia

History Journal to the West Virginia University Press was “in violation of statute”
and in violation of his alleged “statutory obligation to publish the yearly West

Virginia History. . .” Appellee cited to West Virginia Code § 29-1-6, which

Armstrong to publish an “annual” journal entitled the West Virgi
Therefore,. dismissal of Appellant Armstrong’s Amended Grievance»
Moreover, Commissioner Reid-Smith testified at his deposition
Appellant Armstrong to be disrespectful to both him and his fellow Directors at
uppér level management meetings. Commissioner Reid-Smith er felt that
Appellant Armstrong was not a team player in the organization. _(Grievant’s
Response to Respondent’s Renewed Motion to Dismiss: Ex. A: andall Reid-
Smith Depo: Pgs. 23-30).
At hi$ deposition, Appellant Armstrong testified that although he tried to avoid being

condescending to his fellow co-workers and/or to talk down to them when he recited

13
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15.

16.

. program. (Renewed Motion to Dismiss Pgs. 16-21, Citing Griev

the West Virginia Code, he acknowledged “at times it probably ¢ across that
way.” (Respondent’s Renewed Motion to Dismiss: Ex. D: Fred Armstrong
Deposition: Pg. 75: 18-23).

In Respondent’s Renewed Motion to Dismiss relating to Appellant Armstrong’s
Amended Grievance regarding the placement of the three (3) Wayne County
highway historical markers, Appellee réquested dismissal of the Amended
Gr;ievan'ce, based upon plain statutory language that provided Co issioner Reid-
Smith with the power and duty to operate the highway historical markers program and

based upon the deposition testimony of Appellant Armstrong. Appellee believed the

. evidence showed that Appellant Armstrohg failed to articulate any public policy that

was violated by his termination in relation to this matter; therefore_, ismissal of his
Amended Grievance was required. (Renewed Motion to Dismiss Pgs. 16-21).
Appellant Armstrong conceded at his deposition that the West Virginia Archives &
History Commissioh_did not have statutory authority to control the historical markers
program; the West Virginia Archives & History Commission did not promulgate
legislative rules; and an attorney geheral provided an opinion to Commission Reid-

Smith affinming that he had the statutory authority to control the historical markers

nt’s Depo. Pgs.

termination from his position had nothing to do with the Wayne County historical
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17.

18.

markers. (Grievant’s Response to Respondent’s Renewed Motion to Dismiss: Ex.
A: Randall Reid-Smith Depo: Pg. 13: 18-20).

In Respondent’s Renewed Motion to Dismiss relating to Appellant Armstrong’s
Amended Grievance regarding the discussioné concerning the possible merging of
the Archives & History and the State Library reading rooms and placement of an
eating establjshrhent in the West Virginia Division of Culture & History building,
Appellee requested dismissal of this issue, based upon the deposition testimony of
Appellant Armstrong, which showed there was no law that prohibited either the
merger of the reading rooms or the placement of an eating establishment in the
building. (Renewed Motion to Dismiss: Pgs. 14-16). By way of his own deposition
testimony, Appellant Armstrong acknowledged that House Bill 4126 (2008) was
introduced inthe Legislature. House Bill 4126 was introduced to preclpde the merging
of the reading rooms of Archives & History and the State Library. The bill failed, and
as Appellant Armstrong himself testified, “current law would permit” the merging of

the reading rooms. (Renewed Motion to Dismiss: Pgs; 14-16, citing Grievant’s

‘Depo. Pg. 139). Appellant Armstrong further failed to identify any law that prohibited

the introduction of an eating establishment in the Division of Culture & History
building. Therefore, Appellee requested dismissal of the Amended Grievance in
relation to this issue.

Moreover, Commissioner Reid-Smith testified at his deposition that Appellant
Armstrong’s termination had nothing to do-with propqsals regarding the possible

merger of the Archives & History and State Library reading rooms. (Grievant’s

15
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19,

20.

. Response to Respondent’s Renewed Motion to Dismiss: Ex. A:

Smith Depeo: Pg. 21: 1-6).

On May 30, 2008, Appellant Axmstrong filed “Grievant’s Response to
Respondent’s Renewed Motion to Dismiss” arguing the dismissal . otion must be
denied, because: (1) The “Respondent’s ‘Renewed” Motion to Dismiss discussed only

the November 16, 2007 initial grievance filed by Grievant but does not reference at

any time the Amended Gﬁevance filed January 22, 2008 by Grievant[;]” therefore,
he claimed the issue was barred by the doctrine of res judicata; (2) Grievant “was
terminated becanse he was attempfing to abide by the statutory laws, rules, and
régulations relevant to his position (absent citing to any legal precedent that was
allegedly violated) and for voicing legitimate and professional concerns on proposed
State actions consistent with his position[;]” and (3) The statute of limitations
argumént forwarded by Appellee was improper. (Grievant’s| Response to
Rgspondel_nt’s Renewed Motion te Dismiss Pgs. 2 -5). Appellant £
affixed. Commissibner Reid-Smith’s deposition as Exhibit A to his response.

On June 3, 2008, Appellee filed “Respondent’s Response to Grievant’s Response
to Respondent’s Renewed Motion to Dismiss” and stated Appellant Armstrdng’s
arguments in his responsive memorandum Wwere false insofar as he claimed that
Appellee merely referred to the Novemiber 16, 2007 initial grievance, because the
renewed motion to dis(miss. cited specifically to the Amended Grievance. Moreover,
Appellee argued that it filed the renewed dismissal motion based upon evidence

discovered at the depositions which showed Appellant Armstrong could not articulate

- any substantial public policy that was violated by his termination.

16
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21.

22.

23.

24.

25.

|
|
I
|
|

| |

On June 17, 2008, AL} Spatafore entered a Dismissal Order. A hearing was not
|

conducted on the dismissal motion; however, a hearing was also not held by ALJ
o 1
Reynolds prior to entry of the Order dated February 15,2008 |

: |
In her Dismissal Order, ALJ Spatafore stated that, on April 29, 2009, Appellee filed
“its Renewed Motion to Dismiss, based upon the renewed statement of grievance
and farther analysis of factual information obtained duriné discovery.”

(Dismissal Order: Pg. 2) (Emphasis added). “Grievant’s response was received on
; | ;

May 31, 2008, and Respondent filed 2 reply to that response on June 3, 2008.”
|
|

{Dismissal Order: Pg. 2). |

- In her Findings of Fact, ALJ Spatafore cited specifically to the Amenficd Grievance

and to factual information only learned through the depositioné of Appellant
Annstrong, Secretary Goodwin, and Commissioner Reid-Smith. (Dmelssal Order:
Pgs. 293,395, 4‘,{6 and497). : j

ALJ Spatafore stated the PEG Board’s standard of review for dlsnn§sal of a matter:

In particular, “[plursuant to the Grievance Board’s Rules of Practic? and Procedure,

a grievance may be dismissed ‘in the discretion of the administrativ aw judge, if no

claim upon which relief can be granted is stated or a remedy wholly rgnavailablé to the

‘grievant is requested.” (Dismissal Order: Pg. 5) (Quoting 156 '[[c.s.R. 1§6.11

(2007)). |

ALJ Spatafore rejected Appellant Armstrong’s argument that she w#s precluded from

ruling on the Appellee’s renewed dismissal motibn, based upon tlfae doctrine of res
|

2

£

Pursuvantto 156 C.S.R. 1 (6.6.1), ahearing on a motion is not mandated and is adt%scretxonmy decision

afforded to the administrative law judge.

f
17 f
|
|

|
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26.

27.

28.

judicata. ALJ Spatafore found that ALJ Reynolds’ February 15,/ 2008 Order
“contain{ed] no discussion of the specific issues alleged in the Amended Grievance;
7’ (Dismissal

therefore, there was no ‘adjudication’ on the merits of Grievant’s clai

Order: Pg. 6) (Citing Vance v. Jefferson County Board of Education, Docket No. 03-

19-018 (May 27,2003) and Liller v. W.Va. Human Ri its Commission, 376 S.E.2d
639, 646 (W.Va. 1988)). ALJ Spatafore further found that ALJ Reynolds’ Order
“merely state[d] that Grievant raised the ‘possibility’ of a substf;mtial publi¢ policy
issue, and it contains no ruling that Grievant had, in fact, alleged asub .tan'tial public
policy violation which would, if proven, prevent the teﬁnination of his at-will
employment.” (Dismissal Order: Pg. 6). Therefore, ALJ Spatafore found she was not
precluded from ruling upon the issues ra.{sed by Appellee. |
With regard to Appellant Armstrong’s employmeﬁt as an at-will employee, he was
subject to disciplinary action for any reason which does not contravene some
substantial public policy. As an at-will employee, Ap;.>ella11t Amn:
burden of proof. (Dismissal Order: Pg. 6) (Quoting Lo V
Correctional Auth., 94-RJA-225 (Nov. 29, 1994)).
“[A] determination of the existence of public policy in West Virginia is a question of
law, rather than a question of fact[.] (Dismissal Order: Pg. 6) (Quoting Cordle v.
General Hugh Mercer Corp., Syl. Pt. 1, 174 W.Va. 321, 325 S.E2d 111 (1984)).
““The basic rule that an employer has an absolute right to discharge an at-will
employee has been subjected to several exceptions by this Court, onejof which is that

where an employer’s motivation for the discharge is to contravene the substantial

public policy, then the employer may be liable to the employee for damages. A review

18
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29.

of these exceptions indicates that generally they were created to protect the public
from threats to its health, financial well-being, or constitutional rights, or to gnarantee
the effective_operation of the legal system. The rationale underlying each exception
is that protecting the employee from discharge is necessary to uphold a substantial

public interest.” (Dismissal Order: Pgs. 6-7) (Quoting Wounaris v. W.Va. State

College, 214 W.Va. 241, 588 S.E.2d 406 (2003)).

With regard to the issue surrounding the transfer of the West Virginia

>4

ALJ Spatafore examined West '\iirgjgia Code § 29-1-6. ALJ Spatafore noted that

Appellant Armstrong claimed he believed his employer to be in viplation of this

(413

statutory provision due to his alleged obligation to ““publish a yearly history journal.’””
(Dismissal Order: Pg. 8). However, ALJ Spatafore found that W. Va.|Code § 29-1-6
did notnamea speciﬁc publication that would meet the statutory requirements nor did
the statute require the publication to be issued annually. (Dismissal Order: Pg. 8).

“Grievant’s disagreement with a management decision made by his employer does not

~ constitute a substantial public policy interest.” (Dismissal Order: Pg. 8). Grievant

was not personally asked to violate any law.. (Dismissal Order: Pg. 9). Secretary
Goodwin sought legal advice on .the subject, and it was not Appellant Armstrong’s
““right’ to i)mtest his supervisor’s decision. (Dismissal Order: Pg. 9). In the
alternative, ALJ Spatafore also fbund that “Grievant’s challenge to his employer’s
decision regarding a contract for publication of a historical journal, whether or not it
violated the statute addressing his agenéy’s duties, does not implicate any law
designed to protect important public interests.” (Dismissal Order: Pg,9). “If Grievant

Goodwin’s




30.

is protected by law.” (Dismissal Order: Pg. 10).

decision regarding the publication of the West Virginia History Joyrnal, even if

Grievant’s allegations are true, this does not implicate a substantial public right which

With regard to Appellant Armstrong’s allegations in his Amended Grievance
wherein be stated his termination was related to his ““attempt to voice legitimate and
professional concerns regardiﬁg the proposal [to merge the Archives & History and
the State Library reading rooms] so as to insure the statutory law of West Virginia was
fulfilled. . . and for voicing his opinion concerning the proposal for placement of an
eating establishment, ALJ Spatafore found that “Grievant bas identified no applicable
law on the issue.” (Dismissal Order: Pg. 10) (Quoting Amended Grievance). “The
brovi_sions of W.VA. CODE § 29-1-6 state that one of the purposes and duties of
A&H [Archives & History] is ‘to operate and maintain a state library for preservation
of public records, state papers. . .”” (Dismissal Order: Pg. 10) (Quoting West
Virginia Code § 29-1-6). “However, the Commissionér of DCH [Division of Culhue
& History] is charged with the responsibility to ‘assign and allocate space of the
Tacilities assigned to the division and all space in the building presen' ly known as the
West Virginia science and culture center, and any other buildings or sites under the
control of the commissioner.”” (Dismissal Or(ier: Pg. 10) (Quoting W. Va. Code §
29-1-2). ALJ Spatafore found that “Grievaﬁt’s voicing of what amounts to a concemn
regarding the advisability of a decision which he was not responsible for making does
not amount to a substantiai right or interest of the public.” (Dismissal Order: Pg. 10).

“The expression of ‘legitimate and professional concerns,” as Grievant describes

‘them, are not public rights entitled to legal protection.” (Dismissal Order: Pgs. 10-
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11). “Grievant’s disagreement with the location of A&H documents, or the placement
of an eati;g | esﬁblishnent in their vicinity, does not raise an issue involving a
substantial public policy.” (Dismissal Order: Pg. 11).
31. Withvrcgard to the placement of the three (3) Wayne County historical highway
markers, ALJ Spatafore found that “[o]ne of the statutory duties of the Commissioner
of DCH is to ‘advance, foster, proﬁaotc, identify, rggistcr, acquire, mark, and care for
historical, prehistorical, archeological and significant architectural sites, structures and
objects in thc._stafe.”’ (Dismissal Order: Pg. 12) (Quotjng W. Va. Code § 29-1-1).
“Apjaarently, at some point in time the approval of the historical markers had been
delegated to the A&H Commission, with the initial applications being reviewed by
Gn'evant.”’. (Dismissal Order: Pg. 11). “Grievant contends that he was terminated
for ‘attemptiﬁg to adhere to established rules and regulations of the placement of
historical markers[.]’” (Dismissal Order: Pg. 12). ALJ Spatafdre gleaned from the
siatement of the parties that the “A&H Commission had promulgated some sort of
rules regarding standards for placement of historical markers, but they were not o
legislaﬁve rules adopted by the West Virginia Legislature.” (Dismissal Order: Pg.
11: FN. 3). ALJ Spatafore found that “[r]egardless of whether the| Wayne County
markers cdmplied with any existing rules governing the placement of such markers,
by statute this decision ultimately resided with the Commissioner.” (Dismissal Order:

Pg. 12). Grievant was not personally asked to violate any law. (Dismissal Order: Pg.

12). “Grievant’s personal disagreement with the decisions of his superiors regarding

? This factual information was discovered in the deposition transcript of Fredrick Armstrong, which
occurred after ALJ Reynold’s Order.
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32.

issues that do not implicate substantial public interests is not a legally protected right

‘which would usurp the principles allowing termination of at-will employees.”

(Dismissal Order: Pg. 12).
ALJ Spatafore found that Appellant Armstrong failed to assert any substantial public
pélicy that was violated by his termination, and she dismissed his Amended
Grievance. (Dismissal Order: Pg. 12). She entered her Dismissal Order on June 17,
2008.

Appellant Armstrong’s Appeal o the Circuit Court

Appéllant Armstrong appealed the Dismissal Order entered by ALJ Spatafore to this
Court.* (Brief of Appellant, Fredrick Armstrong).

Appellant Armstrong argues that ALJ Spatafore’s Order must be ove

C. Appellant “was never provided an evidentiary hearing on

Amended Grievance as required by state law.”

Brief of Appeilant, Fredrick Armstrong referred to in this Order is the brief fil

on April 13,2009.
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3. Appellant Armstrong noted that ALJ Spatafore found the doctrine of res judicata did
not apply to her decision, because, she found ALJ Reynoids’ Order was not “an
‘adjudication’ on the merits as defined in law.” (Brief of Appellant, Fredrick
Armstrong: Pg 3).

4. In his appellate brief, Appellant Armstrong states: “In order to identify the sources of
public policy in West Virginia, a Court looks to established prec p't.s in. . . the
constitution, legislative enactments, legislatively approved regulatigns and judicial
6pinions.” (Bricf of Appellant, Fre:irick Armstrong: Pg i) (Quoting Eggleton v.

' Wcst‘ Virginia Division of Culture & History, Docket No. 03-C&H-
24,2003)). However, Appellant Armstrong failed to identify any established precepts
in the constitution, Jegislative enactments, legislatively-approved regulations, or
Jjudicial opinions to support his allegations that a substantial public policy of the State
of West Virginia was violated by his termination.

5. Appellee filed “Appellee’s Respeonse to Brief of Appellant, Fredrick Armstrong.”
Appellee requested this Court deny Appellant Armstrong’s request to overturn the
Dismissal Order of ALJ Spatafore because her Dismissal Order was not “clearly

wrong.”™ |

6. In Appellee’s brief, Appellee stated that “[a] final order of the hearing examiner for

the West Virginia Education aud State Employee’s Grievance Co : . should not be

reversed unless clearly wrong.”™® (Appellee’s Response to Brief of Appellant,

5 'Apbel]ee’s Response to Brief of Appellant, Fredrick Armstrong was filed on May 14, 2009.

¢ On Ju.ly 1,2007, W.Va. Code § 6C-2-1 et seq. became effective. On said date, the West Virginia Public
Employees Grievance Board replaced the former West Virginia Educanon and State Employees Grievance Board.
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i

Fredxfick' Armstrong: Pg. 6) (Quoting Frymier v. Higher Edud“ation Policy
Commission, Syl. Pt. 1,221 W.Va. 306, 655 S.E.2d 52 (2007)).

Appellee argued that ALJ Spatafore’s decision must be upheld, becauée:
|
A. Judge Spatafore was not barred by the doctrine of res judicataiin issuing the

Dismissal Order, because ALJ Reynolds® Order was nota ﬁn:il adjudicatio
on the merits; ]

»}

B. Judge Spatafore’s Dismissal Order was not “clearly wrong” insofar as she

h
i
i

dismissed the Appellant’s Amended Grievance regarding the transfer of the

|

West Virginia History Journal, because: (1) Appellant Armsh'oq’ig’é allegations
ran contrary to the plain language of W.Va.Code § 2‘9-1-6;1E (2) Appellant
Armstrong failed to plead any substantial public policy th;at V%ras violated by
the transfer of Vihe West Virginia History Journal and ]ius subsequent
tcrmin;tion; and (3) Appellant Armstrong failed to file a griew‘rance regarding
his April 10, 2006 written reprimand within the applicimble statute (.)f

limitations period; :

C. Judge Spatafore’s Dismissal Order was not “clearly wrongf’ insofar as she

dismissed the Appellant’s Amended Grievance regard'mg:] his allegations
|

concerning the mere proposals to merge the Archives & Histob reading room
-with the State Library reading room and the proposal to &ﬂace an eating
. establishment in the Cultural Center, because there is no law in the State of
. West Virg;inia that precluded either of the proposals in an | archive

& environment; and f
‘ |

|

|
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D. Judge Spatafore’s Dismissal Order was not “clearly wrong” insofar as she
dismissed the Amended Grievance regarding Appellant | Armstrong’s
allegations concerning the placement of the Wayne County highway hjstqﬁcal _
inarkers, becéuse the statutory authority for administration of the highway
marker program resided with Commissioner Reid-Smith; therefore, Appellani
Armstrong’s personal opinions as to whether he believed the p! em ent of the
markers was inappropriate did not create substantial public policy of the State
of West Virginia. |

| (Appellee’s Response to Brief of Appellant, Fredrick Armstrong: Pgs. 7-20)

8. With regard to Appellant Armstrong’s argument that the doctrine of res judicaf_a
barred ALJ Spatafore from issuing her Dismissal Order predicated upon thé earlier
Order entered by ALJ Reynolds, Appellee argued that ALJ Spatafore was not
precluded from rendering her decision, because ALY Reynolds’ Order, which denied
Appellee’s original motion to dismiss, was not a final adjudication on the merits. In
support of Appellee’s position, Appellee relied on West Virginia law which sta-tes ﬂlét
in order for a claim to be barred by the doctrine of res judicata, ““there mﬁst ha\./e been

a final adjudication on the merits.”” (Appel]eé’s Response to Brief of Appellant,

'Fredrfck Armstrong: Pg. 7) (Quoting Antolini v. West Virginia Division of Natural
Resources, 220 W.Va. 255, 258, 647 S.E.2d 535, 538 (2007)). Moreover, the West
Virginia Subreme Court of Appealshas held that, “when a motion to dismiss is denied
and the case is pot dismissed, there has been no final adjudiéatio on the merits.”
(Appe]lee’s Response to Brief of Appellant, Fredrick Armstrong: Pgs. 7-8) (Citing

Taylor County Board of Educéﬁqn v. Cox, 172 W.Va. 559, 559, 309 S.E.2d 57, 57
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“10.

(1983)). Appellee argued that ALY Spatafore’s decision must not be overturned,
becanse her Dismissal Order was not “clearly wrong.”
In his Amended Grievance, Appellant Armstrong claimed that #. Va. Code § 29-1-6

required him to publish a “yearly history of West Virginia.” (Amended Grievance:

advice of an attorney regarding the transfer of the West Virginia Hi Journal and-
was informed the transfer was in compliance with the law. (Appelle

Brief of Appellant, Fredrick Armstrong: Pg. 13). Therefore, Judge Spatafore’s

" Dismissal Order was not “clearly wrong.” Appellee further argued|that any claims

regarding the transfer of the West Virginia History J ourﬁal were barred | by the

applicable statute of limitations. (Appellee’s Response to Brief of Appellant, |
Fredrick Armstrong: Pg. 14-15).
With regard to the proposals to merge the Archives & History reading room with the
State Library reading room and to place an eating establishment in the Cultural Center,
Appellee stated there was no law in West Virginia that precluded either the merger of
the reading rooms or the placement of an eating establishment in thel Cultural Center.

At his deposition, Appellant Armstrong testified that “current law,”in fact, permitted
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11.

the merging of the reading rooms. Due to the failure of Appellant Armstrong to
articulate any substantial public policy which was violated, Appellee argued ALJ
Spatafore’s Dismissal Order was not “clearly wrong” and must be upheld.

With regard to the placement of the historical highway ma.rkers in Wayne County,
Appellee argued the plain language of W.Va. Code § 29-1-1 provided Commissioner

Reid-Smith with the authority to regulate the highway marker programs. (Appellee’s

Response to Brief of Appellani, Fredrick Armstrong: Pg. 19). W.Va Code § 29-1-

5, which gave powers to the West Virginia Archives & History Commission, did not
give the Commission the power to regulate the highway historical m l_cer program.
(Appellee’s Response -to Brief of Appellant, Fredrick Armstrong: Pg. 19).
Additionally, as Appellant Armstrong acknowledged in his Amended Grievance, an
Attorney General for the State of West Virginia issued an opinion to Cornmissioner
Reid-Smith informing him that he had the statutory authority to regulate the highway
historical marker program. (Appellee’s Response to Brief of Appellant, Fredripk
Armstrong: Pg. 19). At his deposition, Appel]aﬁt Armstrong further acknowledged
the only aﬁthority the West Virginia Archives & History Commission had with regard
to the highway historical markers program was the authority delegated to it in the
Division of Culture & History and was not a statutory power |granted by the

Legislature. (Appellee’s Response to Brief of Appellant, Fredrick strong: Pg.

(13

20). Therefore, Appellee argued ALJ Spatafore’s decision was not [“clearly wrong”

and must be upheld.
STATEMENT OF THE LAW
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Pursuant to W.Va. Code § 6C-2-5(a), “[t]he decision of the administrative law judge
is final upon the parties and is enforceable in the circuit court of Kanawha County.”
Pursuant to W.VaCode § 6C-2-5(b), “[a] party may appeal the decision of the
administrative law judge on the grounds that the decision: (1) Is contrary to lawora
lawfully adopted rule or written pplicy of the employer; (2) Exceeds the administrative
iaw judge’s statutory authority; (3) Is the result of fraud or deceit; (4) Is clearly wrong
in view of the reliable, probative and substantial evidence on the whole record; or (5)
Is arbitrary or capricious or characterized by abuse of discretion or clearfy unwarranted
exercise of discretion.” | |
A final order of the hearing examiner for the West Virginia Education and State
Employee’s Grievance Court sﬁould not be reversed unless clearly wrong. Frymierv.
Higher Education Policy Commission, Syl. Pt. 1, 221 W.Va. 306, 655- S.E.2d 52
(2007) (Quotation omitted). |
“Since a reviewing court is obligated to give deference te factual findings rendered
by an administrative law judge, a circuit -c()u.rt is not permitted to substitute its
judgment for that of the hearing examiner with regard to factual determinations.”
Kanawha Coungz Court of Education v. Sloan, 219 W.Va. 213 217,632 S.E.2d 899,

904 (2006) (Quot_atign omitted).

“Plenary review is conducted as to conclusions of law and application of law to the

facts, which are reviewed de novo.” Kanawha County Court of Education v, Sloan,

219 W.Va. 213, 217, 632 S.E.2d 899, 904 (2006) (Quotation omitted).
The West Virginia Public Employees Grievance Board has the statutory authority to

promulgate procedural rules. W.Va. Code § 6C-3-4(b).
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10.

11.

Pursuant to 156 C.S.R. 1 (6.11), “[a] grievance may be dismissed, in the|discretion of
the administrative law judge, if no claim on which relief can be granted is stated or a
remedy wholly unavailable to the grievant is requested.” There is no rule promulgated
by the West Virginia Public Employees Grievance Board that tracts the language of
Rule 56(c) of the West Virginia Rules of Civil Procedure.

“The procedural rules for the Board are set forth in 156 C.S8.R. 1 (1996). The Board’s

| mles allow for the dismissal of a gricvance when “no claim upon which relief can be

granted is stated or a remedy wholly unavailable to the grievant is requested.””

Wilhelm v. West Virginia Lottery, 198 W.Va. 92, 94, 479 §.E.2d 602, 604, fn. 3

(1996).
The basis of the doctrine of res judicata is to “*preclude the expense and vexation
attending relitigation of causes of action which have beer; fully and fairly decided.””
Agtolipi V. West.Vitgi_nia Division of Natural Resources, 220 W.Va, 255, 258, 647
S.E.2d 535, 538 (2007) (Quotation omitted).
Prosecution of a lawsuit will be barred based upon the doctrine of rel judicata if the
folloﬁng three (3) elements are satisfied: (1) There was a final adjudication on the
merits in the prior action; (2) The two (2) actions involve the same parties or persons
in privity with the parties; and (3) The cause of action in the prior proceeding was
either ideﬁtical or must be such that it could have been resolved in the prior
proceeding had it been presented. State of West Virginia ex rel. Richey v. Hill, Syl.
Pt. 4,216 W.Va. 155, 157, 603 S.E.2d 177, 179 (2004). (Citations omitted).

Before the prosecution of a lawsuit may be barred on the basis of res judicata, “there

must have been a final adjudication on the merits in the prior action by a court having
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12.

13.

14,

- 15,

16.

|
|
|

|
jurisdiction of the proceedings.” Antolini v. West Virginia Divisiq‘n of Natural
Resources, 220 W.Va. 255, 258, 647 S.E.2d 535, 538 {2007) {Quotation omitted).

The West Virginia Supreme Court of Appeals has held that, when a moffion to dismiss

. is denied and the case is not dismissed, there has been no final adjud:ication on the

‘merits. Taylor County Board of Education v. Cox, 172 W.Va. 559, 5%9, 309 S.E.2d
57, 57 (1983). | |] |

Prior to the effective date of W.Va.Code § 6C-2-1 et seq. in the irear 2007, the
definition of gﬂcvaﬁce and the statute of limitations applicable to :the filing of a
grievance was governed by W, Va.Code § 29-6A-2()and W.Va. Codf § 29-6A-4(a).
Pursuant to former W.Va.Code §29-6A-2(I), a “[g]rievance was deﬁnéfd to mean “any

claim by one or more affected state employees alleging a violaﬁon, a Jnisapplicaﬁon

or a misinterpretation of the statutes, policies, rules, regulations or written

agreements under which such employees work. . .” (Emp_hasis‘addecli).

Pursuant to W, Va. Code § 29-6A-4(a), an employee was required to filc aLevel One

| ,
grievance within ten (10) days following the occurrence of the eventﬁfupon which the -

grievance was based or within ten (10) days of the date on which tﬁe event became
. . |

known to the grievant, or within ten (10) days of the most recent goccurrence ofa

conﬁnuiﬁg practice giving rise to the grievance. A ]

. | .
“In termination cases involving classified employees, the burden of Proof is upon the

employer to establish the charges relied upon by a preponderance éf the evidence.”
|

Creasy v. Regional Jail and Correctional Facility Authority / South Q; entral Regional

Jail, Docket No. 07-RJA-035 (April 30, 2007) (Citations omitted). “However, in cases

involving the dismissal of classified-exempt, at-willemployees, state ‘agencies do not

|
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17.

18.

19.

- 2005) (Quotation omitted).

have to meet this legal standard.”” Creasy v. Regional Jail and Correctional Facili

Authority / South Central Regional Jail, Docket No. 07-RJA-035 (April 30, 2007)

-(Quotation omitted); Baughman v. Regional Jail Authority, Docket No| 05-RJA-420

(February. 6, 2006) (Denise M. Spatafore, Administrative Law Judge) (Quotation

omitted); Washington v. Adjutant Mountaineer Academy, 05-ADJ-074 (April 12,

“Classified-exempt employees are not covered under the civil service system, thereby
serving in an at-will employment stat_us.” Eggleton v. West Virginia Division of
Culture and History, Docket No. 03-C&H-273 (November 24, 2003)
Therefore, an at-will émployee “can be terminated for good reason, nd reason, or bad

reason, provided that he is not terminated for a reason that violates a substantial publ ic

policy.” Creasy v. Regional Jail and Correctional Facility Authority / South Central

Regional Jail, Docket No. 07-RJA-035 (April 30, 2007); Collins v. Blkay Min. Co.,

179 W.Va. 549, 551, 371 S.E.2d 46, 48 (1988); Harless v. First National Bank in

Fairmont, 162 W.Va. 116, 124, 246 S.E.2d 270, 2'75. (1978).
“The basic rule that an employer has an absolute right to discharge an at-will
employee has been subjected to several exceptions by this Court, oneof which is that
where an employer’s motivation for the discharge is to contravene a substantial public
policy, th'cn_ the employer may be liable to the employee for damages. A review of
these éxcepﬁons indicates that generally they were created to protect the public from
threats to its health, financial well-being, or constitutional rights, or to guarantee the
effective operation of the legal system. The rationale underlying each/exception is that

protecting the employee from discharge is necessary to uphold a substantial public
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22,

23.

24,

20.

21.

interest.” Wounaris w. West Virginia State College, 214 W.Va. 241,247, 588 S.E.2d
406,412 (2003) (Quoting Feliciano v. 7-Eleven. Inc.,210 W_.Va. 740,751,559 S.E.2d
713, 724 (2001)).

“The burden of proof is on an at-will employee to éétablish a violation of substantial
public policy[,]” and, “[i]f the burden is not met, the reasons for the termination are _
not-at issue, and the termination stands.” Creasy v. Regional Jail and Conecﬁonal

Facility Authority / South Central Regional Jail, Docket No. 07-RJA-035 (April 30,

2007) (Citing Wilhelm v. West Virginia Lottery, 198 W.Va. 92, 96, 479 S.E.2d 602,
606 (1996)).

“To identify the sources of public policy for purposes of determining whether a
retaliatory discharge has occurred, [the Court will] look to established precepts m .
. the constifution, legislative enactinents, legislatively approved regulations, and
judicial opinions.” Eg letén v. West Virginia Division of Cﬁlture & History, Docket
No. 03-C&H-273 (Quoting Birsthisel v. Tri-Cities ealth Service Corp., 188 W.Va.
371,377,424 S.E.2d 606, 612 (1992)).

The phrase “substantial public policy” ©. . . was designed to exclude claims that are
baséd on insubstantial considerations.” Birsthisel v. Tr-Cities Health Service Corp.,
188 W.Va. 371, 377,424 S.E.2d 606, 612 (1992)).

“The term ‘substantial public policy” implies that ﬁe policy pﬁnci ple will be clearly

recognized Simply because it is substantial.” Birsthisel v. Tri-Cities Health Service

Corp., 188 W.Va. 371, 377, 424 S.E.2d 606, 612 (1992)).
Moreover, “[i]nherent in the term “substantial public policy’ is the concept that the

policy will provide specific guidance to. a reasonable person[;]” therefore, “[a]n
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employer should not be exposed to liability where a public policy standard is too

general to provide any specific guidance or is so vague that it is subject to different

interpretations.” Birsthisel v. Tri-Cities Health Service Corp., 188 WiVa. 371, 377,
|

|
25.  Pursuant to W.Va. Code § 29-1-1(b): {

424 S.E.2d 606, 612 (1992)).

The commissioner shall exercise control and supervision of ‘ e division and
shall be responsible for the projects, programs and actionsi of each of its
sections. The purpose and duty of the division is. . . to 4dvance, foster,
promote, identify, register, acquire, mark and care for historicz%], prehistorical,
archaeological and significant architectural sites, structures and objects i the

‘state. . .to acquire, preserve and classify books, documents, records and

memorabilia of historical interest or importance; and, in general, to do all

things necessary or convenient to preserve and advance the culture of the state.

26.  Pursuant to W.Va. Code § 29-1-2:
The commissioner shall assign and aﬂocatc space in all faciiities assigned to
tht-,; division and all space inthe building presently known as the West Virginia
science and culture center, and any other buildings or Sitesrlilndell" the control
of the commissioner, and may, in _accordance with the prov&sions of cixapter
twenty-nine-a of this code, preécribe rulés, regulations and fefs for the use and
occupancy of said facilities, 'mcluﬂing tours. ‘ |
The commissioner shall coordinate the operaﬁoné and affailirs of the sections

and commissions of the division and assign each section or commission

|

|
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" 97

with the following powers:

- plan with respect thereto;

-. by the archives and history commission;

responsibilities according to criteria the commissioner deems most efficient,

productive and best calculated to carry out the purposes of this article.

W.Va. Code § 29-1-5 provides the West Virginia Archives & History Commission

(2) To advise the commissioner and the directors of the archives and history

~ section, the historic preservation section and the museums section concerning

the accomplishment of the purposes of those sections and to establish a state

(b) To approve and distribute grants-in-aid and awards from federal and state
funds relating to the purposes of the archives and history sectjon, the historic

preservation section and the museums section;

-(c) To request, accept or expend federal funds to accomplish the purposes of

the archives and history section, the historic preservation section and the
museums section when federal law or regulations would prohibit the same by

the commissioner or section director, but would permit the same to be done

(d) To otherwise encourage and promote the purposes of the archives and

history section, the historic preservation section and the museums section;

~ (&) To approve rules and regulations concerning the professional policies and

functions of the archives and history section, the historic preservation section
and the museums section as promulgated by the directors o thdse sections;

® To advise and consent to the appointment of the sectio' directors by the
coinmjssioner; aﬁd
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¢ e /
|

|

(2) To review and approve nominations to the state and naiionL\l registers of

|
f
28.  W.Va Code § 29-1-6(a) provides: . l

historic places.

(a) The purposes and duties of the archives and history sectioﬂ3 are. . . to edit
and publish ahistorical journal devoted to the history, biograph;!?, bibliography
| and genealogy of West Virginia. |
COURT’S ORDERS I

| |
In accordance with the foregoing, the Court does hereby ORDER as followﬁ:

Denise M. Spatafore’s Aéthoritv and the June 17, 2008 Order {
1. On February 15, 2008, ALY Reynolds issued an Order denying Appe]flee’s motion to .
dismiss the November 16, 2007 grievance and granting Appellan&’ Armstrong’s
motion to file Amended Grievance. |

|
2. ‘ALJ Reynolds’ Order was not a final adjudication on the merits. (

3. After ALJ Reynolds issued her Order, the depositions of Ap_pell;ant Armstroné,

Secretary Goodwin, and Commissioner Reid-Smith were conducted.

4. Due to the testimony elicited in the depositions conducted after AL }éz(eynolds’ Order
was eptered, Appellee filed a dismissal motion, pursuant to thé PEG Board’s
procedural rule 156 CSR.1 (6.11), requesting the Amended Grievalglce be dismissed
for Appellant Armstrong’s f;ailure to allege any substantial public policy that was

/ violated by his termination. A. . }

5. Before the prosecution of a lawsuit may be barred on the basis of ref judicata?‘ “there

must have been a final adjudication on the meritsin the prior action by a court having

|

|
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jurisdiction of the proceedings.” Antolini v. West Virginia Division of Natural

Resources, 220 W.Va. 255, 258, 647 S.E.2d 535, 538 (2007) (Quotation omitted).
The West Virginia Supreme Court of Appeals has held that, whena motion to dismiss

is denied and the case is not dismissed, there has been no final adjudication on the

merits. Taylor County Board of Educatic_)n v. Cox, 172 W.Va. 559, 559, 309 S.E.2d
57,57 (1983). |
The Court does hereby FIND that ALJ Spatafore was noi barred by the doctrine of res
» judicafa in entering the Dismissal Order dated June 17, 2008, béca e there was no
final adjudication on the merits by ALJ Reynolds.
Furthermore, pursuaﬁt to 156 C.S.R. 1 (6.6.1), a hearing on amotion by an ALJ at the
PEG Board is not mandated and is a discretionary decision afforded to the ALJ. ALJ
i{eynolds, in her dfscrction, did not hold a hearing on the motion fﬂ d by Appellee
prior to entering her Order on February 15, 2008, which decision within her
discretion. Six_nilarly, ALI Spatafore d1d not hold a hearing on the motion filed by
Appellee prior to entering her Order on June 17, 2008, which decision was within her
discretion. ALJ Spatafore’s decision not to hold a hearing in advance of entering her
Order was permissible under the procedural rules governing the PEG Board.
Appellant Armstrong’s argument that ALJ S;fatafore acted improperly in failing to
hold a hearing in advance of enteﬂng her Order is without merit.
The Court does hereby FIND that ALY Spatafofe did not act improperly in issuing her
Dismissal Order nor did she rule on the same issues addressed by ALJ Reynolds.

ALJ Spatafore’s Dismissal Order was based upon the Amended Grievance and

deposition testimony elicited in the matter after ALJ Reynold’s Order was entered.
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ALJ Spatafore did not engage in any procedural violations in *“clear vioation” of law;

therefore, the Court does hereby FIND that AIJ Spatafore’s decision was not “clearly

wrong” in addressing the matters contained in Appellee’s dismissal n}xoﬁon NOT Was

Her ability to render a decision barred by the doctrine of res judicata. {

Allegations Regarding the Transfer of the West Virginia History ,lourn%l

1. Inhis Amended Grievance, Appcllant Armstrong alleged that he wa# terminated, in

part, for issues surrounding the West Virginia Historv Journal in the )feam 2004 and

2006. In the year 2006, Appellant Armstrong failed to transfer theEWest Virginia

History Journal materials to the West Virginia University Press, after Le was directed

to do so by Secretary Goodwin. Appellant Armstrong was issued a wr%tten reprimand

on April 10, 2006 for insubordinatioh, due to his failure to forwareéi the materials.

. These events occurred prior to Commissioner Reid-Smith being appointed to his
pésition.

2. Athisdeposition, Appellarit Armstrong acknowledged he knew he had a right to file

~ a grievance regarding his written reprimand and chose not to do 50 at the time of the

event. ‘ |

3. _Pursuant to W.Va. Code § 29-6A-4(a), an employee was required to %‘xie aLevel One
grievance within ten (10) days following the occurrence of the event[ upon which the
grievance was based, or within ten (10) days of the date on which tJL event became
4known to the grievant, or within ten (10) days of the most recent !occurrence of a
cbntinuing pfactice giviﬁg rise to the grievance. l

4, The Court does hereby FIND that Appellant Armstrong failed to ﬁie any grievance

on this issue within the applicable statute of limitations time periog;&. Therefore, the
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Court does hereby ORDER that Appellant Armstrong’s Amended Griqfwance onthis

issue be dismissed, with prejudice.
5. In the alternative, the Court does hereby FIND that Judge Spataforej’s decision to

dismiss the Amended Grievance regarding the transfer of the West Virginia History

Journal was not “clearly wrong.” l
6. A plain reaz&iing of W.Va. Code § 29-1-6 shows that, contrary to 1 e allegations
contained in his Amended Grievance, Appellant Armstrong was not statutorily
required to publish an annual historical joumal entitled the West Viirgﬁﬁé History
7. At his deposition, Appellant _Armstrong incorrectly stated the statute &equired him to

publish an “annual” his_torica] journal. The plain language of the Staffne clearly does
not require an “annual” journal be published. |

8. Moreover, the plain- language of the statute does not require him to pul%;lish a historical
journal entitled the West Virginia History Journal, and, in fact, Appeﬂlant Annstmng
testified that he had pubhshed other historical items apart from thf, West Virginia
History Io al. - ' ‘

|
0. “To identify the sources of public policy for purposes of determfmmg whether a.

retaliatory discharge has oceurred, [the Court wﬂl} look to establlsﬁed precepts in.
|

Eregulatlons, and
l

- the constitution, legislative enactments, legislatively approved

Jjudicial opinions.” Eggleton v. West Virgini , Docket

No. 03-C&H-273 (Quoting Birsthisel v. Tri-Cities Health Service Corp., 188 W.Va.

371, 377, 424 S.E.2d 606, 612 (1992)).
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10.

11.

. result of any violation of the any substantial public policy in West Virgi

Appellant Armstrong failed to cite to any established precepts in the constitution,
legislative enactments, legislatively approved regulations, or judicial opinions that

would demonstrate that the transfer of the West Virginia History Jou to the West

Virginia University Press was contrary to any law or that his termination was the

ia. The Court

does hereby FIND Appellant Armstrong failed to plead any substantial public policy
that was violated in regard to this issue. Appellant Armstroﬂg failed to plead any
substantial public policy violation that occurred as a result of the transfer of the West
Virginia Histqg[ Journal to the West Virginia University Presé and his subsequent
termination.

The Court does hereby FIND tha; ALJ Spatafore’s Dismissal Order was not “clearly

wrong” on this issue.

Wayne County Historical Markers
In his Amended Grievanée, Appellant Armstrong alleged that he was terminated, in
part, for stating his personal objections to Commissioner Reid-Smith’s decision to
place thr’ee (3) highway historical markers in Wayne County. _Appel ant Armstrong
claimed this resulted in a violation of the substantial public policy of West Virginia.
The Court does hereby find, based upon the plain language 6f W.Va. Code § 29-1-
1(b), Commissioner Reid-Smith had the power to exercise the com:ol' d supervision
of the placement of the highway historical marker progrém.
Pursuantto W. Va.Code § 29-1-5, the West Virginia Archives & History Comumission

did not have the statutory power to regulate the highway historical marker program.
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At his deposition, Appellant Armstrong acknowledged that the power regarding the
highway historical inarker program was delegated to the West Virgin%a Archives &
History Commission and was not a power statutorily granted by the I{gbgislamre.

Appellant Ammstrong farther acknowledged that Commissioner R%id—Smith was
provided with an opinion from an independent Attorney General ]‘who mformed

Commissioner Reid-Smith that he had the power to regulate the proghm. '

Moreover, Appellant Armstrong acknowledged that the rules implemented by the

West Virginia Archives & History Commission were not legislative|rules but were

merely rules established by the members of the Commission. They dkd not have the

force of law. _

Commissioner Reid-Smith testified that e decided to~tcrminatc Appel iant Armstrong,

because he considered him disrespectful and not a team pl'ayer.' He further testified

that Appellant Armstrong’s termination had nothing to do with the nf:atter involving
the Wayne County highway historical markers. ( }

Again, “[t]o identify the sources of publi{; policy for purposes of detex%mining whether
a retaliatory discharge has occurred, [the Court will] look to establiéghed précepts n.

. . the constitution, legislative enactments, legislatively approved ;egulations, and

judicial opinions.” Eggleton v. West Virginia Division of Culture &;Hist , Docl_(et
No. 03-C&H-273 (Quoting Birsthisel v. Tri-Cities ﬁeakh Service dom 188 W.Va.
371, 377, 424 S E.2d 606, 612 (1992)). J |

Appellant Armstrong failed to cite to any established precepts in ;khe constitution,
legislative enactments, legislatively approved regulations, or judiclgal opinions that

would demonstrate that Commissioner Reid-Smith acted inappropﬁa%ely inexercising
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his statutory authority or that his termination was the result of any violation of the any
substantial public policy in West Virginia. The Court does hereby FIND Appellant
Armstrong failed to plead any subst_antial public po-licy thé.t was violated in regard to
this issue.

10.  The Court does hereby FIND that ALJ Spatafore’s Dismissal Order was not “clearly

wrong” on this issue.

Proposals Regarding the Merger of the Archives & History and State Library Reading Rooms

and Placement of an Eating E.{'ta'blishment in the Division of Culture & Historll B_uilding

1. In his Amended Grié_vance, Appellant Armstrong alleged that he was terminated, in

part, for stating his personal objections to discussions and proposal “ to pot;:ntially
merge the Archives & History reading room with the State Library reading room and
to potentially place an eating establishment in the Divisidn of Culture & History
building. Appellant Armstrong claimed this was a violation of the substantial public
policy of West Virginia.

2. - Appellant Ammstrong failed to cite to ariy established precepts in the constitution,
legislative enactments, legislatively approved regulations, or judié al opinions that
precludcd either the merging of the Archives & Hist(_)ry reading room and the State | '

Library reading room or the proposal regarding the placement of an eating

establisliment in the Division of Culture & History building. See
Virginia Division of Culture & History, Docket No. 03-C&H-273 (Quoting Birsthisel

- v. Tri-Cities Health Service Corp., 188 W.Va. 371,377, 424 S_E.2d 606, 612 (1992)).
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The plain language of W.Va. Code §§ 29-1-1(b) and 29-1-2 provides

Commissioner

Reid-Smith with the power to control the projects of the division and to allocate space,

as he sees fit, in the Division of Culture & History building. The stai
not reside with Appellant Armstrong.
Appellant Armstrong’s personal opinion and objection to the

discussions regarding these matters does not create the substantial pub

tory power did

proposals and

lic policy of the
State of West Virginia. |
Moreover, at his deposition, Appellant Arrhstrong acknowledged that current law
would permit the merger of the reading rooms.
Commissioner Reid-Smith also testified that he decided to terminate Appellant
Armstrong, becaus-e he considered him disrespectful and not a team player. He further
testified that Appellant Armstrong’s termination had nothing to do with his objections
to either the proposal regarding the merger of the reading rooms or the proposal
regarding the placement of an eating establishment in the Division of Culture &
History. |

The Court does hereby FIND Appellant Armstrong failed to plead |any substantial -
public policy that was violated in regard to this issue.

The Court does hereby FIND that ALJ Spatafore’s Dismissal Order Lras not “clearly

“wrong’ on this issue.
Based upon the foregoing, the Court does hereby ORDER that ALJ SpatafLre’s Dismissal
Order is AFFIRMED, and this case is DISMISSED AND STRICKEN from tlle docket of the

Court. The excepﬁons and objections of Appellant Armstrong are duly noted herein.

42

Armstrong 00343




The Clerk is directed to send certified copies of this Final Order to all counseLI’ of record and

to the West Virginia Public Employees Grievance Board.

ENTERED M AR 2010

PAUW, CIRCUIT JUDGE

S, GATSON. CLERK OF QIRGUT COURT OF SAD GOUNTY
Lmcé\}ﬁ"smu STATE, DO usnsav:csmmgu:% THE FOREGOING
COPY FROM THE RECORDS OF SAD G -

S ATRIE 5 0F ¥ :
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

FREDRICK ARMSTRONG,

Petitioner,
Appeal No. 11-033
Vs. (Circuit Court of Kanawha County)
(Civil Action No. 08-AA-82)
WEST VIRGINIA DIVISION OF
CULTURE AND HISTORY,

Respondent.

CERTIFICATE OF SERVICE
I, James B. Lees, Jr., hereby certify this 21* day of April, 2011, that the foregoing
Appendix was served upon the following by placing a true and exact copy thereof in the United
States Mail, postage prepaid:
Billie Jo Streyle, Esquire
BAILEY & WYANT

P. O. Box 3710
Charleston, WV 25337-3710




