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Presently p~nding before the Court is a Petition for Review filed by the P titioner, 

Michael Chenoweth, by counsel, George J. Cosenza, on July 16,2010. The Petit'oner moved to 

stay enforcement of the Final Order which was granted by the Court by Order en ered August 13, 

2010. Thereafter, a briefing schedule in this case was established by the entry of a Briefing . 

Schedule Order entered August 13,2010, with the final of three briefs being due n or before 

October 28,2010. As of entry of this Order, the Court is in n~~eipt of the .Petitio er's Brief and 

Respondent's Brief of the West Virginia Division of Motor V~cles, Joe E. Mill r,. 

Commissioner filed by counsel, Ronald R. Brown, Assistant Attorney General. 

The Court acknowledges receipt of the Petition for Review, Petitioner's B 'ef, the 

Respondent's Brief, and the certified copy of"tl.e entire record with all accompan _Ilg 

documents. 

Whereupon, the' Court reviewed t..he Petition for Review, t..he briefs, the re ord., a.lld. 

"'''''pJ·l·I"''''hlp.l~w ...... ,t' .L ..... _v ..... - • 

TIle Court reviews petitions for appeal from orders or decisions of the Re pondent based 
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the agenc)T if"ttie slibst.~-(jtiBl rights oftl1e petitiof.!.er or petitioners 11a,Te be ~11 
prejudi~ed because the a!i-rninistrati~fe fmdulgs, inferences, COllCll1.sio!1S) r ecisiol1" 
or order are: 

(1) In violation of constitutional or statutory provisions; or 
(2) .In excess of the statutory authority or jurisdiction of the 

agency; or 
(3) Made upon unlawful procedures; or 
(4) Affected by other error oflaw; or 
(5) Clearly wrong in view of the reliable, probative and 

substantial evidence on the whole record; or 
(6) Arbitrary or capricious or characterized by abuse of 

discretion or clearly unwarranted exercise of discretion. 

ld. Further, "(e) Appeals taken on questions of law, fact or both, shall be heard 

assignments of error filed in the cause or set out in the briefs of the appellant. E ors not argued 

by brief may be disregarded, but the court may consider and decide errors which are not assigned 

or argued." ld. 

The Petitioner's primary ground for appeal stems from whether the Resp ndent properly 

determined that the arresting officer made a valid stop of the Petitioner. In supp rt of this 

groUl"ld the Petitioner asserts tLtlat the Respondent disregarded tL1.e testimony of th Petitioner and 

suspended his driving privileges on the strength of the DUl Infonnation Sheet al ne, that the 

magistrate in the related eri-Tinal matter deterrn..ined that t.l}e stop was in violatioJ of t.l}e law, and 

that the arrestD.lg officer did not have an articulabl.e reasonable suspicion to stop 'e .. Petitioner' s 

vehicle. The Respondent primfu-ily argues that the arresting officer did not make a stop of t~e 

Petitioner's vehicle and, alternatively, argues that even if the stop is ii11proper the exclusionary 

mle does not apply to DMV cases. 

The CO'J..Tj: h2.S revie'.ved the whole record in this c"'c:>e including t.~e Fin~ i rder 9.S well as 

the traI"lSCript of the proceeding below. BaSed upon that review, the COlli"t believ s that the Final 

Order should be re\rersed and vacated. 
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,tie fact; ;~ this cose bdicate;]oat ti 1>0 'iooe ~t the "-"'Oo-.;''''g officco' arJ,.>eGhE'<1!h" 

Petitioner', vehicle, the Petitioner hadpulled over to th" side of :he rOad ",-,d wa/ checking the 

messages on his cell phone. Additionally, the Petitioner testified that he was properly pulled to 

the side of the road for this purpose and he testified that from the ti~e that he drtve past the 

arrestJ.ng officer to the tIme the officer's emergency lIghTS were actIvated a penof oftillle of only 

about one minute. The DUI Infonnation Sheet was the only evidence presented rt the hearing 

that indicated a reason why the officer approached the Petitioner's vehicle, that ron being that 

the car was "protruding" into the roadway. Based upon the above facts, it appe1s to the Court 

that the officer's actions were clearly a stop of the Petitioner's vehicle particular1Y with regard to 

the fact that the time period between when the officer first saw the Petitioner' s v~hicle and when 

he activated the emergency lights. Additionally, the record is empty with regardlto the any 

articulable reasonable suspicion to justify a stop because the only stated reason ~r the officer's 

contact with the Petitioner was thatthe Petiti~ner's car was protruding intothe rladway, which is 

a reason that did not occur imtil the Petitioner had stopped his car. ' 

Based upon the foregoing, the Court finds and concludes that the Responbent 

inappropriately determined that either that there was no stop, that the officer did ~ot need an 

a.rticulable reasonable suspicion for the stop, or that there was slli->TIcient C1J.-t:iCulatle reasonable 

suspicion for the stop.' The ~ourt finds and concludes that the officer improperlt stopped the 

PetitiOner's vehiCle"without a..TJ. a..rticulable reasonable suspicion. -I' 

'.' Addi:iO nail Y, ~e Respondent argue, essentially that the exclusiona.ry ru!t relating to 

lIDproper and/or llle,gal stops should not be applIed toDIY1V cases to exclude t111 eVIdence 
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v.l~1adden, 192 \,\l.Va. 155,451 S.E.2d 721 (1994-). 

such as the present case, are civil proceedings, however, the Court declines to e . end the 

inapplicability of the exclusionary rule in civil cases to this case particularly in 1 ght of the West 

Virginia Supreme Court of Appeals decision in Clower v. W. Va. Dept. of Motor Vehicles, 223 

W.Va. 535, 678 S.E.2d 41 (2009), and W.Va. Code § 17C-5A-2(f) which reqUirj the Respond~nt 

. to make it finding that a person was lawfully placed under arrest. 

After careful review of the Petition for Review, the whole record, and apflicable 

statutory and case law, the Court finds that the decision of the Respondent preju ices the 

substantial rights of the Petitioner and is in violation of constitutional or statuto provlSlons, 

made upon unlawful procedures, and arbitrary and capricious. Therefore, the F' 

Respondent revoking the Petitioner's driving privileges at issue. in this case is VERSED and 

VACATED. 

Accordingly,the Court ORDERS: 

1. The Final Order of the Respondent is REVERSED and VACATED; 

2. This is a final order disposing of Case Number 10-P-121 and it shall be r moved from the 
active docket of this Court; and 

3. The Clerk of this Court is hereby directed to forward copies to the parties or their 
respective counsel of record. 

~ 

ENTERED &..is2-'3<":9- day of December 201 0: 
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