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INTHE CIRCTET COURT OF WOOD: COFNRTY . WEST T f:furk

R A s g e A 2GRS FN A

MICRAEL CHENOWETH,

vs. B - ~ CASENO.: 10-P-121

JOE E. MILLER, COMMISSIONER,

WEST VIRGINIA DEPARTMENT OF

TRANSPORTATION, DIVISION OF MOTOR VEHICLES,
Respondent.

ORDER
"Presently pending before the Court is a Petitiqn for Reviéw filed by the Petitioner,
 Michael Chenoweth, by counsel, George J. Cosenza, on July 16, 2010.” The Petitioner moved to
stay enforcement of the Final Order which was granted by the Court by Or&er entered Augusf 13,
2010. Thereaﬁer, a briefing schedule in this case was established by the entry of|a Briefing
'Sche(iipl_e_ Qrder entc;gd_August 13, 201 Q, with the final of three briefs being due on or before

October 28, 2010. As of enu'y of this Order the Court is in receipf of the Petiﬁon er’s Brief and

a4

Respondent’s Brief of the West Virginia Division of Motor Vehicles, Joe E. Miller,
Comm1ssmner filed by counsel Ronald R. Brown Assistant Attorney General.
" The Court ’acknowledges receipt of the Petition for Review, Petitioner’s Brief, the

Respondent’s Brief, and the certified copy of the entire record with all accompanying

documents.

Whereupon the Court reviewed the Petition for Review, the bnefs the record, and




(D In violation of constitutional or statutory provisions; or

(2) - .In excess of the statutory authority or jurisdiction of the
agency; or

3) Made upon unlawful procedures; or

@) Affected by other error of law; or

&) Clearly wrong in view of the reliable, probative and
substantial evidence on the whole record; or

6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.

Id. Further, “(e) Appeals taken on questions of law, fact. or both, shall be heard uponA
assignments of error filed in the cause c;r set out in the briefs of the appellant. Errors not argued
by brief may be disregarded, but the éourt may consider and decide errors which are not assigned
or argued.” Id.
The Petitioner’s primary ground for appeal stems from whether the Respondent properly
determined that the Aa.rresting officer made a valid stop of the Petitioner. In suppart of this
ground the Peﬁﬁéner asserts that the Respondent disregarded the testimony of the Petitioner and
suspended his driving privileges on the strength of the DUI Information Sheet alone, that the

magistrate in the related criminal matter determined that the stop was in violation of the law, and

that ihe arresting officer did not have an articulable reasonable suspicion o stop the Petiiioner’s
vehicle. The Respondent primarily argues that the arresting officer did not make |a stop of the

Petitioner’s vehicle and, alternatively, argues that even if the stop is improper the exclusionary

rule does not apply to DMV cases. -
The Court hag reviewed the whole record in this case including the Final Order as well ag
the wanscript of the proceeding below. Based upcn that review, the Lourt believes that the Final
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messages on his cell phone. Additionally, the Petitioner testified that he was pro
the side of the road for this purpose and he testified that from the time that he drc

arresting officer to the time the officer’s emergency lights were activated a perio
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perly pulled to
ve past the

d of time of only

about one minute. The DUI Information Sheet was the only evidence presented %t' the hearing

that indicated a reason why the officer approached the Petitioner’s vehicle, that 1

eason being that

the car was “protruding” into the roadway Based upon the above facts, it appea.Ts to the Court

that the ofﬁcer s actions were clearly a stop of the Petitioner’s vehicle paxﬁculariy with regard to

 the fact that the time period between when the officer first saw the Petitioner’s v

he activated the emergency lights. Additionally, the record is empty with regard)

chicle and when

to the any

articulable reasonable suspicion to justify a stop because the only stated reason prr the officer’s

| contact with the Petitioner was that the Petitic;ner’s car was protruding into.the r
- areason that did not occur until the Petitioner had stopped his car.

Based upon the foregoing, the Court finds and concludes that the Respon
inappropriately determined that either that there was no stop, that the officer did
artiéuiable reasonable suépicion for ﬂ';e stop, or that there was suiﬁcient articulal
suspicion for the stop.' The Court finds and concludes that the ofﬁcer improperl}

Petitioner’s vehcle W‘ﬂ"O’ 1t an articulable reasonable suspicion,

padway, which is

dent
not need an
sle reasonable

7 stopped thc

Acidit' ally, the Res yuude it argues essentially that the ex,clusik;«nary rule relating to
mmroDer and/or 11iegal stops should not be apphea to. DMV cases to ex clude the evidence
obtained after the potcntial’;" unlawiul stop of the Petitioner. The basis for the %espondent’s
position on this issug relates io previous dc‘cismns of the Supreme Court of Appgals finding that
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such as the present case, are civil proceedings, however, the Court declines to exiend the

inappliéability of the exclusionary rule in civil cases to this case particularly in light of the West

Virginia Supreme Court of Appeals decision in Clower v. W. Va. Dept. of Motor Vehicles, 223
W.Va. 535, 678 S.E.2d 41 (2009), and W.Va. Code § 17C-5A-2(t) which requﬁ the Respondent
“tomake a ﬁnding that a person was lawfully placed under arrest.
After careful review of the Petition vfor Review, the whole record, and apﬁnlicéble
statutory and case law, the Court finds t-hat the decision of the Respondent prejudices the
substaﬁtial rights of the Petitioner and is in violation of constitutional or statutory provisions,
made upon unlawful frocedures, and arbitrary and capricious. Therefore, the Final Order of the -
Respondent revbking the Peﬁtioner’s driving privilveg'es at issue in this case is R]EVERSED and
VACATED. | |
-Accordingly, the Court ORDERS:
1. Thé Final Order of the Respondent is REVERSED and VACATED;

2. This is a final order disposing of Case Number 10-P-121 and it shall be removed from the
active docket of this Court; and

3. The Clerk of this Court is hereby directed to forward copies to the parties or their
respective counsel of record. '

< :
ENTERED this 23 day of December 201 0 : :—\ /<




