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SUPPLEMENTAL BRIEF ON BEHALF OF 

CLAIMANT/PETITIONER JOHN PHILLIP HAL JR. 

NATURE OF THE PROCEEDINGS 

This claim is before this Honorable Court pursuant to the Petition for eview filed by 

John Phillip Hale Jr. (hereinafter "claimant"), which Petition this Court has ac epted. Claimant 

and Rockspring Development, Inc. (hereinafter "employer") have filed their re pective briefs, 

and this Court by Order dated November 9, 2011, requested oral argument an supplemental 

briefs responding to a specific issue. The claimant submits this supplemental riefin response to 

this Honorable Court's request. 

1. WHETHER THE CLAIMS ADMINISTRA OR 

ERRED IN DENYING THE CLAIMANT AN INIT AL 

PSYCHIATRIC EVALUATION PURSUANT TO W. VA. 

C.S.R §§ 85-20-9.10(g) AND 12.4 (2005)? 

The Claims Administrator erred in denying the compensability of the laimant's 

psychiatric problems, as the claimant's treating physician, Dr. Bonifacio Ara s (hereinafter "Dr. 

Aranas"), followed the prescribed Sections 9.10 and 12.4 ofW. Va. C.S.R. 8 -20 (hereinafter 

"Rule 20"). 

Rule 20-9.10(g) states, "The following services require prior review d authorization 

before services are rendered and reimbursement made: 
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g. Psychiatric treatment (does not include the initial psychiatric consul ation) ... " 

The claimant/petitioner, John Phillip Hale, asserts an initial psychiatric consultation does 

not require prior authorization or review by the Claims Administrator. Howev r, in the instant 

claim, the Claims Administrator not only denied such an initial psychiatric con ultation, but also, 

it denied the addition of the claimant's psychiatric conditions to the claim on t e basis that an 

initial psychiatric consultation must be authorized, which is in direct oppositio to the 

aforementioned sections contained in Rule 20. 

Nonetheless, section 9.1O(g) is not to be read alone. Rather, it is to be onsidered in 

conjunction with the entirety of Section 85-20-9 for its full context, but more 

with W. Va. C.S.R. § 85-20-12.4, which states, 

As a prerequisite of coverage, the treating physician of record 
send the injured worker for a consultation with a psychiatrist 
shall examine the injured worker to determine 1) if a psychi tric 
problem exists; 2) whether the problem is directly related t the 
compensable condition; and 3) if so, the specific 
circumstances, and other authorities relied upon to determin 
causal relation. (2005). 

In the instant claim, the claimant, upon his mother's insistence, sought treatment for his 

psychological problems. As early as 2004, he began seeing William Downs, SW, who noted 

the claimant had previously dealt with anxiety, but that the compensable inj in this claim 

"exacerbated" that psychiatric condition. The claimant thereafter saw Richar 

who diagnosed him with Major Depressive Disorder, Recurrent, Moderate an Panic Disorder 

without Agoraphobia. As a result of these findings, the claimant's psychiatri condition came to 

the attention of his treating physician in 2008. 

3 



Then, the claimant's treating physician, Dr. Aranas comported with the e two 

aforementioned sections of Rule 20 together, and as a result, he completed aD' agnosis Update 

fonn, dated October 14,2008. While it may appear that fonn would trigger an Order from the 

Claims Administrator to determine whether the claimant's depression should b held 

compensable, according to section 12.4, the applicable rule here, that was not rescribed. Rather, 

according to that section, the claimant is to be sent for a psychiatric consultatio ,i.e., the initial 

evaluation contemplated by section 9.1 O(g), and from that consultation, the ev luating 

psychiatrist must determine whether the claimant is suffering with depression, 

depression was directly related to the compensable injury and provide the doc entation that 

supports his or her detenninations. In so doing, section 12.4 lends itself to the notion that a 

medical professional is to determine whether and to what extent the claimant s 

psychiatric condition, rather than allowing non-medical entities make that det ination. It is 

noteworthy to add, additionally, neither section 9.1 O(g) nor 12.4 specifies a sp cific time frame 

within which a claimant's physician must request such a referraL 

Here, the Claims Administrator made no such referral, failing to fulfill section 12.4 and 

failing to procure an initial consultation report addressing the requirements se forth in that 

section. The claimant would not deny that his physician could make such a re erral, just as the 

Claims Administrator could. However, all parties could agree the Claims Ad inistrator is in a 

better position to know the contents of Rule 20 and how the process moves al ng to determine if 

a claimant has a psychiatric condition and whether and to what extent it is co pensable, 

especially considering this set of rules was put forth specifically for Claims A inistrators, who 

manage the medical portion of claims. Furthennore, although the claimant's reating physician 
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did not act entirely correctly by completing a Diagnosis Update form, the elem nts, so to speak, 

were there for the Claims Administrator to refer the claimant for an initial psyc iatric evaluation 

in accordance with Rule 20. 

Nevertheless, the Claims Administrator, with knowledge from section 9.10(g), denied the 

claim, stating it never authorized such an initial evaluation. As previously men ioned, and in 

accordance with sections 9.1 O(g) and 12.4, the Claims Administrator essentiall "put the cart 

before the horse." Consistently with Rule 20, the Claims Administrator, rather, should have 

referred the claimant first for the initial evaluation, as it is permitted under the Ie. The Claims 

Administrator should defer such a determination to a psychiatric professional, r ther than make 

such a determination as non-psychiatric or medical professionals, and refer the laimant for the 

initial psychiatric evaluation, which would be performed by a psychiatrist ofth Claims 

Administrator's choosing. Then, based upon the determination of a psychiatric expert, the 

Claims Administrator is to put forth an order. 

Instead, the claimant, on his own, sought treatment for his psychiatric pr blems, and he 

concedes he sought treatment for those problems before his compensable injury in this claim. As 

this Honorable Court held in Powell v. SWCC, a claimant need not prove his c ndition is 

compensable to the exclusion of all other possible causes. 273 S.E.2d 832 (198 ). Also, as he 

sought his own treatment, it appears the Claims Administrator in its Order uses hat act to 

penalize the claimant. 

It is significant to note, however, Dr. Aranas treated the claimant pre- an post-injury, and 

in effect, Dr. Aranas was the claimant's treating physician in the claim. After tr ating the 

claimant for some time for psychiatric issues, it became clear the claimant's psy hiatric problems 
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were distinctly different from his prior problems. Such facts are evidenced by he Claims 

Administrator's own Diagnosis Update form dated October 14,2008, which w s completed by 

Dr. Aranas. As such, the claimant's treating physician who previously treated im for psychiatric 

problems stated, in his medical opinion, the claimant's more recent psychiatric roblems were, at 

least in some part, caused by his compensable injury in this claim. 

Thus, these circumstances make clear, in accordance with sections 9.10 and 12.4 of Rule 

20, Claims Administrators are to send the claimant for an initial psychiatric ev luation before 

ruling on the compensability of a psychiatric condition. 

2. WHETHER THE CLAIMS ADMINISTRAT R 

ERRED IN ITS APPLICATION OF RULE 20 BY DENYI G 

COMPENSABILITY ON THE BASIS THAT T E 

CLAIMANT'S PSYCHIATRIC SYMPTOMS 

BEYOND THE SIX-MONTH PERIOD CONTEMPLAT D 

BY THE RULE? 

The Claims Administrator erred in its application of Rule 20 by denyin compensability 

on the basis that the claimant's psychiatric symptoms arose beyond the six-mon h period 

contemplated by the Rule. 

By its order of November 4, 2008, the Claims Administrator denied the ompensabilityof 

the psychiatric condition, and one of its primary bases was that the claimant's p ychiatric 

symptoms did not manifest within six months of the compensable injury in this laim. 
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As is provided by W. Va. Code Section 23-4-16, a claimant may make djustments in his 

claim. On that premise, the claimant, supported by his treating physician, soug t to add his 

depressive disorder to the claim. The means Dr. Aranas used was his October 4, 2008, 

Diagnosis Update form. It is significant to note that one will not find any appli able statute or 

rule limiting the ability to make such an adjustment by a Diagnosis Update. R ther, pursuant to 

Rule 20-6.6 (2005), physicians are required to complete a diagnosis update, bu the section 

imposes no time limitation within which a diagnosis must be made. Also, in ==r====....:....:....===-

Compo Comm'r, this Honorable Court recognized that the full extent of a claim 1's injury may 

not be immediately apparent. 107 W. Va. 533, 149 S.E. 665 (1929). Accordin ly, whether the 

claimant seeks to add a component six days or six years after a compensable injury, he or she 

may do so. 

However, this Honorable Court in Bowers v. WYOIC, determined that uch a time 

limitation set forth by the Claims Administrator was arbitrary and capricious, a it differentiated 

between physical and psychiatric symptoms and conditions. 686 S.E.2d 49 (20 9). The claimant 

would not necessarily expect the Claims Administrator in 2008 to make a dete ination in 

accord with this Honorable Court's 2009 Bowers Decision. However, it is note orthyand 

disheartening that once the claimant protested the Claims Administrator's Orde , the following 

adjudicatory and reviewing bodies failed to acknowledge and give effect to the 

Bowers. 

Here, the Office ofJudges appears to "gloss" over the effect of Bowers, ever genuinely 

addressing the issue that the Claims Administrator did, in fact, use the six-mon rule as a basis 

for denying the claim. Clearly, based on Bowers, the usage of the "six-month 
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wrong, and the Office of Judges failed to properly demonstrate that in its Decis on. Similarly, 

the Board of Review put forth no sort of meaningful reasoning and also did not address the six-

month rule used as a basis for the Claims Administrator to deny the compensab ·lity of the 

claimant's psychiatric conditions. 

As such, the claimant/petitioner appealed the claim, as it appears the 10 er adjudicating 

and reviewing bodies are not giving effect to this Honorable Court's Decision i Bowers. 

Moreover, it is significant to note that Rule 20 itself has not been rewritten to a count for the 

Decision in Bowers. As such, the blame should not be placed with the c1aiman because the rule 

was never rewritten and put into effect by the applicable adjudicator and revie f·ng body. 

WHEREFORE, the claimant prays this Honorable Court REMAND t e claim to the 

Claims Administrator for an initial psychiatric evaluation, pursuant to the aforerentioned 

sections of Rule 20. 

Blair Law Offices, PLLC 
POBox 1760 
Logan, West Virginia 25601 
(304) 752-5242 

Respectfully submitted, 

BLAIR LAW OFFICES, PLLC 

By: John C. Blair 
WV State Bar ID No. 9581 
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