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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

ROGER W. GOFF,

Plaintiff, Case No. 11-1020
V.

PENN MUTUAL LIFE INSURANCE
COMPANY, a life insurance company,
JENNIFER L. TOLER OOTEN, and
JEREMY TOLER,

Defendants.

RESPONDENT THE PENN MUTUAL LIFE INSURANCE COMPANY’S
RESPONSE IN OPPOSITION TO PETITION FOR APPEAL!

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

The Penn Mutual Life Insurance Company (“Penn Mutual” or “Respondent”) issued a
life insurance policy on the life of Betty Toler on March 18, 2007 (“Policy™). Ms. Toler died on
August 25, 2008 and Penn Mutual sought to make payment to the appropriate beneficiary(ies).
However, after her death, Roger Goff (“Plaintiff” or “Petitioner™), Jennifer Toler Ooten and
Jeremy Toler submitted conflicting claims to Penn Mutual regarding the Policy’s death benefit
and have maintained an ongoing beneficiary dispute over proceeds from the Policy. See
Complaint and Penn Mutual’s Answer, Affirmative Defenses and Interpleader. Penn Mutual
received notice of this dispute, never claimed an interest in the Policy’s proceeds and desired to

make payment to the appropriate beneficiary(ies). See, e.g., The Penn Mutual Life Insurance

! Petitioner files this appeal from a May 25, 2010 order after entry of a final order dated May 4, 2011. He
filed this appeal pursuant to West Virginia Rules of Appellate Procedure that were effective only through
December 1, 2010. See Petition for Appeal, p. 5. To the extent that the Court permits Petitioner’s use of
prior appellate rules, Penn Mutual files this Response in Opposition pursuant to the rules utilized by
Petitioner.
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Company’s Answer, Affirmative Defenses and Interpleader, Y 12, 17, 39, 54, 59-74, Exhibits C-
K. However, payment of any portion of the Policy to any of the potential beneficiaries would
have exposed Penn Mutual to liability from the remaining parties under myriad theories of
liability. These circumstances therefore dictated that Penn Mutual not pay the policy proceeds to
any beneficiary until the beneficiaries’ dispute has been resolved by the Circuit Court. The
mechanism to accomplish this resolution is an interpleader action pursuant to West Virginia Rule
of Civil Procedure 22 —not a lawsuit filed by Petitioner alleging theories of liability in
contravention to West Virginia statutory and common law.

On August 3, 2009, Penn Mutual’s counsel advised Petitioner’s counsel that it intended
to pursue an interpleader action. See Penn Mutual’s Answer, Affirmative Defenses and
Interpleader, Exhibit J (identifying the discussion date as August 4, 2009). Prompted by this
discussion, Petitioner filed this action against Jeremy Toler, Jennifer Toler and Penn Mutual.

See id. and Complaint. Therein, Petitioner alleged that Penn Mutual somehow violated West
Virginia law for not paying him the full policy proceeds - despite the known beneficiary dispute
and Penn Mutual’s intention to pursue an interpleader action wherein Penn Mutual would, and
ultimately did, acknowledge that it did not have any interest in retaining the Policy proceeds.”
See Complaint and Penn Mutual’s Answer, Affirmative Defenses and Interpleader.

Penn Mutual sought Court permission to pay the Policy proceeds into the Court, with
interest. Simultaneously, Penn Mutual sought dismissal of Petitioner’s claims pursuant to Rule
12(b)(6) of the West Virginia Rules of Civil Procedure. Penn Mutual filed its Motion to Dismiss
on September 4, 2009 to which Petitioner responded on September 29, 2009. On November 17,

2009, the Court held a hearing on Penn Mutual’s motions, granted Penn Mutual permission to

2 To the extent Mr. Goff desired such a determination, he could have attempted to pursue a declaratory
judgment claim pursuant to W. Va. Code. 55-13-1, ef seq.
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pay the Policy proceeds into the Court, with interest, and requested " “supplemental briefs by
counsel regarding the issues implicated by Penn Mutual’s motion to dismiss. See Circuit Court’s
Order dated November 25, 2009.

On December 7, 2009, Penn Mutual filed its Supplemental Memorandum of Law in
Support of its Motion to Dismiss. Petitioner filed his Supplemental Memorandum of Law on or
about December 16, 2009. Penn Mutual filed its Reply to Plaintiff’s Supplemental
Memorandum of Law in Response to Motion to Dismiss on January 12, 2010 followed by
Plaintiff’s Second Supplemental Memorandum of Law on January 20, 2010.

Defendant Jeremy Toler pursued a counterclaim against the Petitioner as well as third
party claims to determine to whom the Policy proceeds should be paid. This matter is now the
subject of Mr. Toler’s appeal with this Court at Case No. 11-0911.

On May 25, 2010, the Honorable James A. Matish granted Penn Mutual’s Motion and
dismissed Penn Mutual from this litigation — without prejudice. See Circuit Court’s Order dated
May 25, 2010.

On September 20, 2010, Petitioner filed a Petition for Appeal raising identical arguments
previously rejected by Judge Matish after extensive briefing and oral argument. See West
Virginia Supreme Court No. 101324. Notably, at that time, Petitioner’s claims against the
remaining defendants were still pending as are Mr. Toler’s counterclaim and third-party claims.
The issue regarding the proper beneficiary of the Policy was the fundamental issue remaining to
be resolved in the ongoing litigation between Mr. Goff and Mr. Toler. See Circuit Court’s Order
dated May 25, 2010, p. 9. Accordingly, on February 24, 2011, this Court dismissed the Petition

for Appeal as interlocutory, with leave to file an appeal once the lower court action is final. See
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West Virginia Supreme Court Order at Case No. 101324 dated February 24, 2011, attached to
Petitioner’s Docketing Statement in this case.

The Circuit Court of Harrison County then granted a judgment to Petitioner on May 4,
2011 regarding Mr. Toler’s remaining claim that Mr. Goff and Mr. Toler reached a binding
settlement before the filing of this lawsuit regarding proper distribution of the Policy proceeds.

The Court’s May 4, 2011 Order reflects that the clerk is to “maintain the insurance
proceeds paid into Court by Penn Mutual for the shortest period of either 30 days after entry of
this order, the final disposition of any appeal or remanded proceedings or a waiver of the right to
appeal by defendant, Jeremy Toler.” See Circuit Court’s Order dated May 4, 2011 Order, p. 6
[attached to Mr. Toler’s Notice of Appeal]. Mr. Toler has filed a timely and appropriate Notice
of Appeal from the May 4, 2011 Order pursuant to the current West Virginia Rules of Appellate
Procedure. See Petition for Appeal, p. 5 n. 3; West Virginia Supreme Court Case No. 11-0911.

On June 14, 2011, Petitioner filed this Petition for Appeal in the Circuit Court of
Harrison County, WV purportedly pursuant to Rule 3 of the West Virginia Rules of Appellate
Procedure that was effective until December 1, 2010. See Petitioner’s Petition for Appeal, p. 5.

STATEMENT OF FACTS

Penn Mutual is a life insurance company authorized to conduct business in West
Virginia. Complaint, §2. Plaintiff, as well as both individual defendants (Jennifer Toler Ooten
and Jeremy Toler) are residents of West Virginia. Complaint, 9 1, 3, and 4.

On March 18, 2007, Penn Mutual issued a policy of life insurance on the life of Betty
Toler with a face value of $100,000 and identifying Roger W. Goff as the primary beneficiary
(“Policy”). Complaint, J 5. Jennifer Toler Ooten and Jeremy Toler, daughter and son of Betty

Toler, respectively, were identified as contingent beneficiaries of the Policy. Complaint q 13.
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Betty Toler died on August 25, 2008, within the contestable time period for the insurance
policy. Complaint, 9. As such, an investigation was necessary and required Ms. Toler’s next
of kin to provide certain medical and estate documentation.?

Petitioner claimed an entitlement to the proceeds of the Policy subsequent to Betty
Toler’s death. Complaint, § 10. In addition, Jennifer Toler Ooten and Jeremy Toler claimed an
entitlement to the proceeds from the Policy subsequent to Betty Toler’s death based upon a
settlement agreement with Roger Goff. Complaint, § 17. Therefore, a controversy existed
between certain beneficiaries as to whom the insurance policy should be paid and in what
amount. Complaint § 18.

Petitioner and his counsel were undisputedly aware of this beneficiary dispute. Id. In
fact, on August 3, 2009, Petitioner’s counsel spoke with counsel for Penn Mutual. See Penn
Mutual’s Answer, Affirmative Defenses and Interpleader, Exhibit J (identifying the discussion
date as August 4, 2009). During that discussion, counsel for Penn Mutual discussed the
beneficiary dispute and that Penn Mutual intended to pursue an interpleader action to have the

Court resolve the dispute. Id. In response, Petitioner’s counsel promptly filed his Complaint.

* Because Betty Toler died within the Policy’s two-year contestable period, Penn Mutual conducted a
routine claims investigation in order to verify that there were no material misrepresentations made by the
deceased during the application process. Penn Mutual’s Answer, Affirmative Defenses and Interpleader,
Exhibit D through E. The right to perform such an investigation was stated in the insurance policy and
was Penn Mutual’s standard procedure with all deaths occurring within two years of the issuance of a
policy. Id. at Exhibit A, Section 12, p. 15. The investigation took longer than usual because of
difficulties in obtaining Betty Toler’s medical records. Due to state and federal privacy regulations,
including the Health Insurance Portability and Accountability Act (“HIPAA”), medical record providers
would not turn over their records to Penn Mutual (as a third-party) without a signed authorization from
the deceased’s next-of-kin or executor - Petitioner was neither. Despite repeated requests from Penn
Mutual, Jennifer Toler, next-of-in and executor of her mother’s estate, did not provide a signed
authorization until March 23, 2009. Id. at Exhibit F. Penn Mutual then promptly undertook to obtain the
necessary medical records and approved the claim. Id. at Exhibit F through I. Penn Mutual then sought
to determine from each of the claimants whether they were still pursuing their claim to the Policy
proceeds. Id. From this effort, Penn Mutual determined that Jennifer Toler no longer maintained her
dispute to the Policy proceeds. Id. at Exhibit K. Mr. Toler maintained his dispute. Id. at § 12.
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See id. and Complaint. Subsequently, at Penn Mutual’s request, the Court permitted Penn
Mutual to pay the Policy proceeds into the Court, with interest. See Circuit Court’s Order dated
November 25, 2009.*

The Circuit Court set an April 2011 date for trial. The Policy proceeds have been paid
into the Court, with interest, and awaited payment to the individual(s) who were determined to
be the proper Policy beneficiary.

STANDARD OF REVIEW

The law that guides the Court’s consideration of dismissal for failure to state a claim is
embodied in Rule 12(b)(6) of the West Virginia Rules of Civil Procedure which empowers the
Court to dismiss a Complaint which fails to state a claim against the moving party. Similarly, it
is well settled law that, “[d]ismissal for failure to state a claim is proper where ‘it is clear that no
relief céuld be granted under any set of facts that could be proved consistent with the

allegations.”” Murphy v. Smallridge, 196 W.Va. 35, 36, 468 S.E.2d 167, 168 (1996) quoting

Hishon v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 2229, 2232, 81 L.Ed.2d 59, 65 (1984)

citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957).

ARGUMENT

As an initial matter, Petitioner’s appeal is untimely and otherwise fails to comply with the
West Virginia Rules of Appellate Procedure. In addition, his claims against Penn Mutual
endeavor to create law in direct contravention to West Virginia Code § 33-11-4a and West
Virginia common law — both of which abolish such claims against insurers. Ultimately, the West

Virginia Legislature and Courts have collectively established a policy pursuant to which

* Notably, Mr. Toler alleged that Mr. Goff “did negotiate and agree to a settlement and compromise of the
instant beneficiary dispute . . .” See Answer, Affirmative Defenses and Counterclaim of Jeremy Toler,
23. This issue remains pending in Mr. Toler’s appeal to this Court. See Mr. Toler’s Notice of Appeal at

Case No. 11-0911.
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beneficiaries of life insurance policies may not pursue claims of bad faith against insurance
companies.

A. Petitioner’s Appeal Should Be Dismissed Because it is Untimely and Fails to
Comply with the West Virginia Rules of Appellate Procedure.

Petitioner filed the instant appeal following entry of the Circuit Court’s May 4, 2011 final
order.” Accordingly, this appeal should be governed by the operative West Virginia Rules of
Appellate Procedure, which became effective December 1, 2010. The current rules apply “to all
... appeals arising from rulings, orders or judgments entered on or after December 1, 2010.” W.
Va. R. App. P. 1(d).

The operative Rules of Appellate Procedure required Petitioner to file “[w]ithin thirty
days of entry of the judgment being appealed . . . the notice of appeal and the attachments
required in the notice of appeal form contained in Appendix A of these Rules.” W. Va. R. App.
P. 5(b). Further, “[t] he notice of appeal shall be filed in the Office of the Clerk of the Supreme
Court.” Id.

Pursuant to this Rule, Petitioner was required to file a Notice of Appeal with the Office of
the Clerk of the Supreme Court no later than June 3, 2011. Instead, Petitioner filed a Petition for
Appeal with the Circuit Court of Harrison County, West Virginia on June 14, 2011 — 11 days
after the deadline for a timely appeal. His Petition did not include a notice of appeal nor the
attachments required by the applicable rules. See W. Va. R. App. P. 5(b). As such, his
attempted appeal should be dismissed as untimely and improper. In addition, Petitioner’s claims

fail as a matter of law as set forth below.

3 Petitioner’s appeal relates to the Circuit Court’s May 25, 2010 Order dismissing Penn Mutual from this
case. Mr. Goff concedes that this Court dismissed Mr. Goff’s prior attempted appeal of that Order as
interlocutory on February 24, 2011. See Petition for Appeal, p. 4. Accordingly, Mr. Goff could not
properly appeal the May 25, 2010 decision until the Circuit Court’s May 4, 2011 final order.
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B. The Circuit Court Properly Determined that Petitioner May Not Pursue a
Claim Against Penn Mutual for a Breach of the Common Law Duty of Good
Faith and Fair Dealing.

Petitioner cannot pursue a claim against Penn Mutual for violating a duty of good faith
and fair dealing because Penn Mutual owed no such duty to him. West Virginia common law
does not recognize a beneficiary of a life insurance policy as either a first-party or third-party bad
faith claimant.

Although West Virginia common law recognizes first-party bad faith claims against
insurers, Petitioner is not a first-party bad faith claimant. “For definitional purposes, a first-party
bad faith action is one wherein the insured sues his/her own insurer for failing to use good faith
in settling a ciaim brought against the insured or a claim filed by the insured.” State ex rel.

Allstate v. Gaughan, 203 W.Va. 358, 369, 508 S.E. 2d 75 (1998). “[T]he common law duty of

good faith and fair dealing in insurance cases under [West Virginia] law runs between insurers
and insureds and is based on the existence of a contractual relationship. In the absence of such a
relationship there is simply nothing to support a common law duty of good faith and fair dealing

on the part of insurance carriers toward third-party claimants.” Elmore v. State Farm Mutual

Auto. Ins. Co., 202 W. Va. 430, 434 (1998).

In this case, Petitioner is undisputedly neither the insurer nor the insured of the policy at
issue. Thus, he does not fall under the West Virginia common law definition of a first-party bad
faith claimant and cannot pursue a claim for common law bad faith against Penn Mutual. See

May 25, 2010 Order, p. 5, citing Allstate v. Gaughan, 203 W.Va. 358, 369 (1998).6

§ Plaintiff should not be permitted to pursue this case as a third-party beneficiary under § 55-8-12. Under
this provision,

[i]f a covenant or promise be made for the sole benefit of a person with whom it is not made, or
with whom it is made jointly with others, such person may maintain, in his own name, any action

{01173506} 8



As Judge Matish noted, the authorities upon which Petitioner relies fail to support his

claims. Petitioner relies upon Romano v. New England Mutual Life Insurance Company, 178

W.Va. 523, 362 S.E.2d 334 (1987) to contend that a beneficiary suing to enforce the provisions
of a life insurance policy is a first-party claimant. However, in Romano, the decision does not
suggest that the executor filed suit as a beneficiary of a life insurance policy. To the contrary,
the Court observed that the executor of the estate of a deceased insured under a group life
insurance policy may stand in the shoes of the deceased and sue to enforce the provisions of the
msurance contract. Here, Petitioner 1s not the executor of Betty Toler’s estate. He is not suing
Penn Mutual on behalf of her estate. He is, therefore, not a first-party bad faith claimant under
West Virginia common law. See.Circuit Court’s Order dated May 25, 2010, p. 6. Further,

Plaintiff’s reliance on Jarvis v. Modern Woodmen of America, 185 W.Va. 305, 406 S.E.2d 723

thereon which he might maintain in case it had been made with him only, and the consideration
had moved from him to the party making such covenant or promise.

W. Va. Code § 55-8-12. As Plaintiff admits, however, this Court has not construed this statute to address
the standing of a third-party such as himself. Plaintiff’s Petition, p. 23. As the Circuit Court’s decision
granting Penn Mutual’s motion to dismiss reflects, Mr. Goff’s claims relating to this insurance policy
(including contractual claims) fail to state a claim for relief as a matter of law. Indeed, any contractual
claim pursued by Mr. Goff against Penn Mutual was rendered moot by virtue of the Court’s Order
granting Penn Mutual permission to pay the disputed Policy funds into the Court.

This case involves a beneficiary dispute between three beneficiaries to the insurance policy — Petitioner,
Mr. Toler and Ms. Jennifer Toler Ooten. The dispute regarding the policy involved to whom the policy
proceeds should be paid and undercut any argument that Petitioner could be a “sole beneficiary” entitled
to pursue first-party claims against Penn Mutual. The policy itself provides that the “Beneficiary of this
policy is as stated in the application . . . if no other provision is made, the interest of a Beneficiary who
dies before the death of the Insured will pass to the Owner.” See Penn Mutual’s Answer, Affirmative
Defenses and Interpleader, Exhibit A, Section 7, p. 9. “The Owner of this policy is as stated in the
insurance application, unless changed by a subsequent owner designation or assignment. While this
policy is in force before the death of the Insured, the Owner may exercise all of the rights in it without the
consent of any other person.” Id. As such, even the policy refutes the notion that the life insurance policy
is made for the “sole benefit” of Petitioner. The policy could benefit the owner, who may change.
Further, the owner may change any beneficiary pursuant to the rights as set forth in the policy and there
may be an assignment of the proceeds — which the dispute between the Petitioner and Mr. Toler indicates.
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(1991) is likewise misplaced because that decision concerned a negligence action and not a bad
faith claim. Regardless, the plaintiff in that case was not a first party bad faith claimant. See
Circuit Court’s Order dated May 25, 2010, p. 6-7. Plaintiff’s reliance upon case law from other
jurisdictions is similarly misguided. See infra, p. 13.

In addition to not being a first-party bad faith claimant under West Virginia common law,
Petitioner is also not a third-party bad faith claimant. West Virginia common law defines a
third-party bad faith action as “one that is brought against an insurer by a plaintiff who prevailed

in a separate action against an insured tortfeasor.” Allstate v. Gaughan, 203 W.Va. at 369.

Although Petitioner sued Jennifer Toler Ooten and Jeremy Toler, neither of the siblings was
insured under the Penn Mutual life insurance policy. Since neither of the Toler siblings was
insured under the Penn Mutual policy, Petitioner can have no claim that Penn Mutual engaged in
any bad faith settlement against them. Thus, Petitioner does not qualify as a third-party bad faith
claimant.

However, even if Petitioner successfully contended that he is a third party claimant, “[a]

third party has no cause of action against an insurance carrier for common law breach of the

implied covenant of good faith and fair dealing . . .” Syl. Elmore v. State Farm Mutual Auto.
Ins. Co., 202 W. Va. 430, 504 S.E.2d 893 (1998) (answering certified question from the
Honorable Thomas A. Bedell of the Circuit Court of Harrison County, West Virginia); See
Circuit Court’s Order dated May 25, 2010, p. 3. This holding “places [West Virginia] squarely
in line with the overwhelming weight of authority on this issue.” Id. “[I]f [West Virginia courts]
were to recognize a cause of action for third-party common law bad faith, [it] would be the only

jurisdiction so to do.” Id. (collecting cases).
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There is no cognizable claim for an unfair settlement practice, or breach of the implied
duty of good faith and fair dealing, under West Virginia law in these circumstances as a matter of
law. Accordingly, Mr. Goff’s first assignment of error is devoid of merit.

C. The Circuit Court Properly Determined that Petitioner May Not Pursue a
Claim Against Penn Mutual pursuant to W. Va. Code § 33-11-4a.

W. Va. Code § 33-11-4a. “Pursuant to W. Va. Code § 33-11-4a (2005), the Legislature

abolished a third-party bad faith cause of action against insurers.” Noland v. Virginia Insurance

Reciprocal, 224 W.Va. 372,384, n. 33, 686 S.E. 2d 23, 35 (W. Va. 2009), guoting State ex rel.

Nationwide Mut. Ins. Co. v. Kaufman, 222 W. Va. 37,44 n. 8, 658 S.E.2d 728, 735 n. 8 (2008).7

West Virginia courts have refused to permit individuals such as the Petitioner from pursuing bad
faith actions against insurers such as Penn Mutual.®

“The relevant statute [W. Va. Code 33-11-4a] and the Supreme Court of Appeals clearly
intended to prevent all but the insured from suing the insurer for unfair claims settlement

practices.” See Circuit Court Order dated May 25, 2010, p. 8-9, quoting Southern West Virginia

7 This statutory abrogation, entitled, “Complaints by third-party claimants; elimination of private
cause of action.” provides as follows:

(a) A third-party claimant may not bring a private cause of action or any other action
against any person for an unfair claims settlement practice.” A third-party claimant's sole
remedy against a person for an unfair claims settlement practice or the bad faith
settlement of a claim is the filing of an administrative complaint with the Commissioner
in accordance with subsection (b) of this section. A third-party claimant may not include
allegations of unfair claims settlement practices in any underlying litigation against an
insured.

W. Va. Code § 33-11-4a(a). A “third-party claimant™ is “any individual . . . asserting a claim against any
... corporation . . . or other legal entity insured under an insurance policy or insurance contract for the
claim in question.” W. Va. Code § 33-11-4a(j)(1).

8 «Unfair claims settlement practice’ means a violation of subsection (9), section four of this article.”
W. Va. Code § 33-11-4a(j)(2). A “bad faith claim” and an “unfair claims settlement practice™ are
interchangeable terms. See May 25, 2010 Order of Judge Matish, p. 4, citing Light v. Allstate Ins. Co.,
203 W.Va. 27, 506 S.E.2d 64 (1998).
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Paving, Inc. v. Elmo Greer & Sons, LLC, 691 F.Supp.2d 677, 679-680 (S.D. W.Va. 2009) . This

is consistent with well established case law addressing the prohibition of claims by W. Va. Code

§ 33-11-4a. See. e.g., State v. Kaufman, 222 W. Va. 37, n. 8, 658 S.E.2d 729 (2008) (noting the

parties’ observation of this principle); Erie Ins. v. Mazzone, 220 W. Va. 525, 648 S.E.2d 31
(2007) (J. Starcher, concurring) (“[I]n 2005 the Legislature replaced third-party causes of action

for violations of the Unfair Trade Practices Act — lawsuits like the instant case — with a purely

administrative remedy.”), citing W. Va. Code § 33-11-4a; Whittaker, LL.C v. Nationwide Mutual

Insurance Company, 2008 WL 2063548 (S.D. W. Va. May 13, 2008) (granting motion to dismiss

third party’s claim of bad faith based upon W. Va. Code § 33-11-4a); Wilson v. Liberty

Insurance Underwriters, Inc., 2008 WL 538883 (Feb. 25, 2008 S.D. W. Va.) (acknowledging that

W. Va. Code § 33-11-4a eliminated third party insurance claims.).

As the Circuit Court ultimately held, Petitioner may not sue Penn Mutual under the terms
of the statute. Petitioner does not qualify as a third party under its terms nor under the common
law definition. See Circuit Court’s Order dated May 25, 2010, p. 8.° To the extent he could be
deemed a third party, his claim is barred. W. Va. Code § 33-11-4a. Petitioner is also not the
insured as the Circuit Court observed. Id. at p. 8-9.

Petitioner admits that the West Virginia Supreme Court of Appeals “has not directly
addressed the existence of a cause of action by the beneficiary of a life insurance policy for the
violation of the duty of good faith and fair dealing and the various sections of West Virginia

Code § 33-11-4(9) following the death of the insured.” See Plaintiff’s Petition, p. 13.

? As discussed above, he is not a first party pursuing a bad faith action because “a first-party bad faith
action is one wherein the insured sues his/her own insurer for failing to use good faith in settling a claim
brought against the insured or a claim filed by the insured.” Noland v Virginia Insurance Reciprocal, 224
W.Va. 372, 384, n. 34, 686 S.E. 2d 23, 35 (W. Va. 2009) , quoting State ex rel. Allstate Insurance Co. v.
Gaughan, 203 W. Va. 358, 508 S.E.2d 75 (1998).
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To convince this Court to deviate from the established West Virginia policy, Plaintiff
relies upon inapposite West Virginia authority which ultimately fails to address the issue as the

Honorable Judge Matish acknowledged. See May 25, 2010 Order, p. 5-6. For example, Romano

v. New England Mutual Life Insurance Company, 178 W.Va. 523, 362 S.E.2d 334 (1987), does
not even reference a claim for the breach of duty of good faith and fair dealing. To the contrary,
the plaintiff in that case - a third-party estate representative - brought a claim under, infer alia,
West Virginia Code § 33-11-4(9). Eight years later, the West Virginia Supreme Court expressly
abolished such claims against insurers. W. Va. Code § 33-11-4a (2005) [Repl.Vol.2006].

Plaintiff’s reliance upon Jarvis v. Modern Woodmen of America, 185 W.Va. 305, 406

S.E.2d 723 (1991) is likewise misplaced because the decision does not address an action under
either the implied duty of good faith and fair dealing or an action under West Virginia Code §
33-11-4(9). See May 25, 2010 Order, p. 5-6. Even Plaintiff has conceded that the case does not
directly address a beneficiary’s standing. See Plaintiff’s Supplemental Memorandum, dated
December 16, 2009, p. 9. Regardless, the Court rendered this decision fourteen years prior to the
Legislature’s enactment of W. Va. Code § 33-11-4a and largely “[b]ecause the errors claimed by
the defendants are primarily based on factual questions.” See Jarvis, supra.

Plaintiff is therefore left to rely upon non-binding decisions from other jurisdictions such
as Wisconsin, Oklahoma, and Washington. As an initial matter, and most importantly, none of
these decisions interpret West Virginia law or policy. Further examination of these authorities is
also warranted.

Interestingly, a life insurance beneficiary is considered a “third party” under Wisconsin

law. See Kontowicz v. American Standard Ins. Co., 290 Wis.2d 302, 342 (2006), citing Plautz v.

Time Insurance Company, 189 Wis.2d 136, 525 N.W.2d 342 (1994). Plaintiff nevertheless relies
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upon this authority and further contends that he is a first party claimant notwithstanding this
authority. Washington law regarding third parties’ ability to pursue bad faith claims against

insurers is based upon an interpretation of the state’s Consumer Protection Act that actually

permits such claims. Gould v. Mutual Life Insurance Company of New York, 37 Wash. App.

756, 683 P.2d 207 (1984); see also Bryant v. Country Life Insurance Company, 414 F.Supp.2d

981 (W.D. Wash. 2006) (following Gould). This is directly contradictory to West Virginia law

which prohibits such claims. See infra. Similarly, the Roach v. Atlas Life Insurance Company,
769 P.2d 158 (Ok. 1989) construes, inter alia, an Oklahoma state statuté to determine whether a
life insurance beneficiary is entitled to pursue a third-party claim of bad faith. Notably, after
researching the legislative law of these various jurisdictions, it appears that none of them have
expressly prohibited claims against insurance companies like West Virginia has.

Plaintiff’s claims cannot be salvaged by reliance upon non-binding and distinguishable
precedent from jurisdictions who have significantly varied from the policies set forth by the West
Virginia legislature and Courts. Judge Matish properly dismissed Penn Mutual from this

litigation and Petitioner’s second assignment of error is devoid of merit.
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CONCLUSION

For the foregoing reasons, Defendant The Penn Mutual Life Insurance Company

respectfully requests that the Court deny Petitioner’s Petition for Appeal.

Dated: July 13,2011
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