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1. 	 Informedlconsent.is'not limited to ollly. "pro(!edures" but explicitly extends to 
medical t~eatment. 

! 
I 


I 


2. 	 Informed consent claims do not require a screening certificate of merit. 
I 

I 


I 


3. 	 The Respondent agrees with Petitioner that only the court has the authority to. 
determin~ the sufficiency of, or need for, a screening certificate of merit. 

On July 6, 2009 petitioner, Loretta Cline~ Executrix of the Estate of Henry Cline~ 
I 

provided respond~nt a "Notice of Claim and St~tement Pursuant to West Virginia Code §55-7B·· 
! 	 I 

6(c),"stating her intent to file suit against Dr. K1~esa-Reahl for lack ofinforrned consent. (A.R.35.) 

On August 4, 200~, respondent, via letter, objec~ed to petitioner's Notice of Claim and asselied, 
i 	 I 

among other thingf' that petitioner was required Ito provide a screening certificate ofmerit. (A.R. 

20.) On August 5, ~009, petitioner responded inlwriting asserting that she met the statutory 
i 	 I 

requirements for fiHng her claim. (A.R.22.) ! 
, I 

I I 


On October 29,2009, petitioner filed he~ Complaint. (A.R.I.) On December 22,2009 
i 

respondent filed ari Answer denying all substantive claims and Motion to Dismiss alleging 
• 	 I : I 


! I ' 


petitioner failed to 'Icomply with pre-suit requirelhents of §55-7B-6. (A.R.9.) Petitioner ,filed a 
, I 

I i 


Response to Motion to Dismiss on April 1, 201Q. (A.R.36). Respondent filed a Reply on April 7, 
: 	 I 

2010. (A.R.42.) A hearing on respondent's Motiqn to Dismiss was held on April 7, 2010. On 

February 3,2011, nearly a year later, the trial C?~ entered an Order ofDismissal. (A.R.47). This 

is an appeal from t~e final Order ofDismissal. i I 
I 	 ! I 

I 
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. .stat~m.:.~~ntQf l~~.ci 

On or about February 22,2009, petitioner's decedent, Henry Cline, presented to the 

emergency department at Charleston Area Medicru Center by ambulance with complaints of 

headache followed by sudden onset right':'slded weakness, partial paralysis, and decreased ability 

to speak. At approximately 10:30 p.m., well within t.1.e recognized window for lytic therapy, 

respondent, Dr. Kresa-Reahl, was consulted by telephone and declined to administer 

thrombolytic therapy based on Mr. Cline's history ofprostate cancer. Dr. Kresa-Reahl never saw 

Mr. Cline, nor did she speak with M1'. Cline or his wife. Petitioner was never provided adequate 

infonnation regarding treatment options for acute stroke. Mr. Cline was admitted to the Intensive 

Care Unit where he died the following morning. 

Respondent has alleged a series of facts regarding, among other things, Mr. Cline's 

initial symptoms,the onset ofthose symptoms, discussions that took place in the emergency 

room between the Respondent and the emergency room physician, and factors considered by 

Respondent in her determination of the course of treatment for Mr. Cline. (A.R. 11) However, 

petitioner's claim was dismissed prior to any discovery or the taking of any testimony. These .. , ~ 

facts are not in evidence, nor has petitioner stipulated as to their authenticity or validity. 

Respondent-has,now alleged those same facts in her response. 

The only fl:lcts that should be considered by the Court are those which have been alleged 

by Petitioner, and those facts must be cQnstmed in light most favorable to the Petitioner inclusive 
:. . ~ - . 

of all reasonable inferences which may be drawn fi'om those facts. 
. 'r. '_. . 

v. STATEMENT REGARDING ORAL ARGUMENT 

Although the principle issue in this case, a claim predicated on lack of informed consent, 

has been reviewed by the Court in Cross v. Trgp12, 170 W. Va; 459, 294 S.E.2d 446 (1982) and 

Hicks v. Ghaphrey, 212 W. Va. ~27, 57] S.E.2d317 (2002), it has not been reviewed by the 

Court in light of the Medical Professional Liability Act, West Virginia Code §55-7B-6. 

Therefore, to the extent that a clairp. oflackofillfonned consent is subject to or exclusive of the 

pre-suit require.ment of a screening certificate of merit is an issue of first impression and is 

appropriate for Rule 20 argument. 
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1. 	 Info med consent is not limited to only "procedures" but explicitly extends to 
.. medii at treatment. 

A. \. Respond~nt erroneously contends, citing Cross v. Trapp, 170 W. Va. 459, 294 

S.E.2d 446 (1982) and Hicks v." Ghaphre)!, 212 W. Va. 327,571 S.E.2d 317 (2002), that 

[i]nformed c I nsent is a prerequisite to surgeries or other particular medical procedures that 

require invas' ve action or other physical contact." See Respondent's Brief 9. Justice McHugh 

opens the op nion in Cross by stating, "In this action, we are asked to consider the requirements 

of a consent f~enbY a patient p~ior to ~urgery. On abro~der scale, we are asked to review a 

physician's uty to disclose to his patients methods oftreatment, including surgery, and the 

risks incide tal to such methods oftreatment." Id at 462 (emphasis added). 

The damental basis of the patient need standard is that every patient, indeed every 

person, has a right to determine what is in their best interest. Id at 464. That is, each individual 

has the right 0 detelmine what medical treatment they receive. Canterbury v. Spence, 464 F.2d 

772 (C.A.D.. Cir. 1972), cert. denied. 409 U.S. 1064,93 S.Ct. 560,34 L.Ed.2d 518 (1972), the 

benchmark c e used in the Court's analysis, represented a philosophical shift in the law by 

rejecting thole standards imposed by physicians or the community. The court recognized that, if 

given adequate infOlmation, patients have ability and the right to chose a course of treatment that 

is best forthJ .. The physician's duty is to provide adequate information so that the patient can 

make an edu ated decision. This couldn't be more clear than in the case of cancer. Those 

unfortunate i dividuals -who are confronted with the diagnosis of cancer must often chose 

between surg ry, chemotherapy, radiation, or a combination of all three. Some patients choose to 

forgo treatme t completely. The physician's duty is to explain the potential success of each 

treatment, th risks ·and adverse effects inherent to each treatment, and the likely outcome should 

a patient rMu e treatment. The patient's right to make an infonned decision imposes the duty of 

infOlmed con ent, not the fact that surgery is an option for treatment. 

Addit' onally, the "procedure" argumentis one of semantics. It begs the question, "what is 

considered a edical procedure?" Respondent insinuates that a procedure involves some fonn ofI 

invasive trea ent or offensive touching. IronicaJ.ly, in her brief, respondent fails to meet that 
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measures. I T e emergency room physician con 

or reasonabl 

,,-::~/,,~, :'. . 

standard by itingand heavily relying on Eahdi v. pe!~manente Medical GrouJ!.,..lnc., 7 

Cal.AppAth 1064, 9 Cal.Rptr.2d 463 (1992). In that ca<;e, plaintiff sued the defendant-physician 

for failing to perfqIm a CT scan following a seizure. Plaintiff alleged that a CT scan would have 

revealed a ira-cranial abscess, the cause ofthe seizures. However, a CT scan is not surgery or a 

procedure, n r is it invasive. The reality is that the Court in Vandi declined to extend infonned 

consent to i dude; diagnostic tests that may have uncovered a particular condition. In essence, 

the Court de lined to extend the physician's duty to disclose alternative treatments to include 

potential dia nosdc procedures, opining that. there are hundreds ofpotential diagnostic 

procedures a ail able for a given condition and it is unreasonable to impose. such a burden on a 

physician. H .w~v~r, the Court in yandi reserved the potential for the duty to extend to non
o· . 

recommende trea,tments, "In an appropriate case there may be evidence that would support the 

conclusion t at a doctor should have disclosed infonnation concerning a nonrecommended 

The r asoni for that reservation by the Court in J!andi is illustrated by the case at bar. 

While.in the mergen~y ~~om, Mr. Cline wa~dfagnOSed with ~acute stroke. There~e only two 

potentIal tre ments for this type of acute stroke: (1) thrombolytics and (2) conservatives 

cted Respondent by phone and she declined to 

om1;'0lytics. Instead, Responden. recommended admission. to the ICU and 

eatnilent. Petitioner's claim fori formed consent is based on the fact that no one 

discussed the pote4tial treatments for acute stro e, the relative risks inherent to those treatments, 

alteqatives to those treatments. I fact, Respondent never actually saw Mr. Cline. 
i 

si~ply ordered a treatment (cn servativc measures) without obtaining infonned 

consent. At at pOJnt, petitioner was entitled to receive adequate infonnation about his care and 
i 

treatment.2 r. Clij:le was entitled to decide wh: t course of treatment was in his best interest. 

leT s an cqnfinned that Mr. Cline's str ke was due to a clot. Conservative measures 
include admi sion ~o the ICU for bed rest and 0 servation, medications, and necessary life 
support inte ention. 

tim~, Mr. Cline was unable to t:p.' e medical decisions. His wife, Petitioner 
proper authority to make medid decisions on behalfof Mr. Cline. 

http:While.in
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, "", ') ,,"-

There is no way ofknowing what decision would.have been made, but there were other options 

available including, but not limited to, choosing thrombolytic therapy, getting a second opinion, 

or refusing treatment altogether. The breach of duty to obtain informed consent occurred when 

Mr. Cline was not provided the information necessary to make an informed decision. That 

exemplifies the foundation of the patient need standard adopted by this Court in Cros$... Petitioner 

is not seeking expansion of the infonned consent doctrine, only its proper application. 

B. Even 'if the Court upholds the standard in flicks (that informed consent only applies 
to recommended procedures), that would still require a physician to disclose reasonable 
alternatives. 

In Hicks, the plaintiff had been injured in. a motor vehicle accident which left him 

paralyzed. Weeks after his discharge from the hospital, Mr. Hicks developed a blood clot and 

subsequent pulmonary embolism and died. The claim in that case was one of medical negligence 

for the failure of the physician to insert avena cava filter (designed specifically to prevent 

pulmonary embolism) during the ' initial hospitalization. That case resulted in a jury verdict in 

favor ofthe defendant. On appeal, Hicks alleged that, among other things, the lower court erred 

by not giving an instruction on informed consent. The Court reasoned, relying on Vandi and 

distinguishing the case from Matthies v. JvlastromonacQ., ]60 N.J. 26, 733 A.2d 456(1999), that 

because the physician did not recommend insertion of a vena cava filter, the physician was did 

not have a duty t6 disclose the vena cava filter as a potential method of treatment. Id at 325. 

The oversight in the Hicks analysis is two-fold. First, requiring a physician to only 

disclose information about a method oftreatrnent which is recommended virtually destroys the 

patient need standard to obtain informed consent. TAe physician is then only required disclose the 

risks, efficacy, and anticipated outcome ofthe reCOrended treatment. That is, a physician is 

only required to obtain informed consent for those ~ethods of treatment that the physician deems 

appropriate. This is simply a recapitulation of the re~sonable physician standard explicitly 
. . I 

rejected by this Court in Cross. ' I 

! 
I 

• I 

"We find the patient need standard to be the ~tandard most likely to make certain that a 
patient's, consent to a particular method of trtatment, such as surgery, was, in fact, an 
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iniarmedconsent. Unlike the patient l1~ecl st~~l1da~J, the focus of the national and local 
standards of disclosure is upon the medical profession, rather than upon the patient. As 
statedin Canterbury, supra: 'Respect for the patient's right of self-determination on a 
particular. therapy defandS a standard set by law for physicians rather th~n one which 
phY$icians mayor m y nQt impose upon themselves.' 464 F.2d at 784."ID at 467-468. 

Secondly, the analysi inl~iCkr;ignOreS the fact that even if a treatment i~ recommended 

by the.physician, according t Cross; the physician still has a duty to disclose re~sonable _ 
I 
I 

alternatives and the risks ass ciated with those altematives. Using the facts in Hicks as an 
I 

example, the defendant phys cian did not recommend insertion of the vena cava Ifilter, but instead 
, .. ' I 

ordered multiple ultrasounds to chec.1c far blood clots. Essentially, the physician recognized the 

risk ofMr. Hicks developing blood clots and chose to monitor that risk via ultra~ound. However; 
I 

even according to the Court' analysis, the physician would still be required to olbtain informed' 
! 

consent for the treatment tha was recommended. That is, he is required to discu~s alternative 
I 

treatments and the risks inhe 11t to those altemative treatments. Therefore, ass~ing insertion of 
i 

the vena cava filter is an alte ative treatment, it should have been discussed witp Mr...Hicks. 

! 

2. .Informed consent c aims do not require a screening certificate of m~rit. 
! 
I 

As set forth in Petitio er's brief, as a prerequisite to filing a claim in me4ical negligence 
I 

West Virginia Code§55-7B- I, the Medical Professional Liability Act (herein "MPLA"), 

I)1lI1ldates that a potential plai tiff first provide a notice ofclaim and screening rficate,ofmerit 

to each subject defendant. H wever, in anticipation·ofthose cases that are foundFd upon well

established common law the ries ofliability and do not require an expert to opibe as to the 

qreach of the applicable stan ard ofcare, the MPLA provides an exception in §5IS-7B-6( c). 

Contrary to Respondent's bri f, a claim for lackof infonned consent squarely f1s within the 

language and intent of §55-7 ~6(c). I 

i 
Respondent admits t at Cross supports the contention that expert testimfny is not needed 

to establish the scope of the p ysicians duty or the breach ofthat duty. However, I Respondent 
! 

then argues because expert te timony may be n~eded during the course of the cla~m, then, by 

default, informed consent mu t require a certificate of merit. This is the same argument that was 
I 

, I 

presented in Sa re v. United ates 0 Americg, No. 2:09-0295,2009 U.S. Dist. LfXIS 114864 
I I 

I 
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(S.D.W., Va. Dec.i 9,2009) and is Respoh~i6~;L;S onlY~~~lp~6rt for her position.3 The issue, of 

\\'hethera claim fix informed consent requires a certificate of merit has never been addressed by 

this COurt.Accor~ing to Cross, expert testimony is not required to establish the scope of a 
.. " I" , 	 .. 

physicians duty, rior the breach thereof. Therefore, since it is the patient who determines the 

physician's duty +disclose, Petitioner is not required to provide a certificate of merit to satisfY 

the pre-suit requirments,Ofthe MPLA. Moreover, the court in Sayre failed to recognize the 

actual language iIi §55-7B-6(c), which specifi.cally includes those claims which do "not require 

expert testimony tuPPOrting on breach of the .standard of care." The patient need standard inCross 

explici~IY states t~~t experttestimo~Yi.s ~ot ne .essary to. prove a brea~h of the standard of Care. If 

the legIslatute had 1 tended that plamtlffs prov de a certIficate ofment for some other purpose,'
I 	 .. 

i.e. on risks and alt mative methods of treat me t, it would have certainly added that language. 

However, the wis1 ni of the legislature was .. to' l~mit the certificate of merit exception to those 
I 	 ' .. 

case which do no~ r quire expert testimony to ,~tablish a breach of the standard of care. 

The p"tielit eed standard adopted in c~ss represents the last bastion oflay a person's 

right to access the1c urts in medical malpracticd. The standard arose from common law to hold 

physicians acCo~· Ie for the infOl-mation thJ!prOVide patients. In fact, it is difficult to imagine 

another well-esta,li hed common law theory O~liability that would ~eet the exception to ~e 
certIficate ofmenf 1 §55-7B-6( c). If the co~ (ietermmes that a certIficate ofmentIs reqUIred 

in claims for lackr informed consent, it woulf not only undermine the decision in Cross, but 

would essentially I pro se medical malpracti litigants from the courts. 

3. 	 The Resp~ dent agrees with Petition that only the court has the authority to 
determinI't e sufficiency of, or need br, a screening certificate of merit. 

Although' spondent concedes this poi It, she alleges that Petitioner had numerous 

opportunities to Hi e' the defect" by obtaining certificate ofmerit. Procedurally, potential 

, 

3The piain~i i~ Sayre was repr~sented the same counsel as Petitioner herein. 
AlthoughPetitioribr has no knowledge of that c' e, counsel for Petitioner asserts that the Court 
erred by dismissink e claim for lack of a celti 'teate ofmerit. However, due to other factors not 
at issue here, an app al was not filed in !hat cas . 

o 




defendants. ina medical malpractice claim ir]T[~t note their objections to the notice of claim or 

screening certificate within thirty days of receipt in order to preserve the right to challenge the 

validity or sufficiency of those documents Oilcethe Complaint has been filed. 

As apractical m'ltter, this creates an atmos.phere where potential defendants object to the 

notice of claim or certificate of merit, regardless ofquality or content, simply to preserve that 

right. A prime example is the objection made in the case at bar. Respondent demanded that 

petitioner identifY~ among other things, how she intended to establish Mr. Cline had a stroke, the 

last "clock timt?" Mr. Cline was normal, and the National Institute of Health Stroke Score 

assigned to Mr.. Cline. (A.R.20-21). The pre-suite requirements do not contemplate nor require a 

potential plaintiff to provide such a detailed description of facts, which mayor may not be 

known, at the time of service of the notice of claim and certificate of merit. In other words, a 

potential plaintiffis·not required to try her case in the notice of claim and certificate of merit 

before the Complaint has been filed or discovery has commenced. 

In as much as a potential defendant has a right to object to the notice of claim or 


screening certificate of merit, a potential plaintiff has the right to assert that the notice and 


'. 	 certificate provided satisfY the req uirements as, set forth in the MPLA. At that point, only the 

Court, upon proper motion, has the authority to determine the sufficiency of a certificate of merit. 

Therefore, assuming the Court determines a defect exists, this is the first opportunity for a 

potential plaintiff to correct any insufficiency. Westmoreland v. Vaidya, 222 W. Va. 205, 664 

S.E.2d 90 (200.8). Upon such determination by the court, Petitioner must be granted a reasonable 

amount of time to cure any deficiencies. 

Respondent contends that petitioner had numerous opportunities to cure any defect in the 

notice of claim and certificate ofmerit. These allege "opportunities" are artificially created 

based on Respondent's initial objections to the certi cate ofmerit and are prior to the court's 

review. Therefore, Petitioner did not have an oppo ity to cure any defects until the court ruled 

that there was a defect. To assert that Petitioner had opportunity to cure prior to the court's 

review essentially subjects the Petitioner to the whi of the Respondent. That is, any potential 

defendant then has the authority to determine the su lciency of the notice or certificate. West 

Virginia law, as respondent concedes, exclusively p )vides that only the Court can determine the 
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sufliciency of or need for acertificate or iui'~lt.' 

The lower court erred in granting respondent's motion to dismiss~ the common law 

doctrine of informed consent is a well-estahlished pri.nciple oflaw. In (;ross, West Virginia 

adopted the patient need standard which does not require expert testimonY,to establish the scope 

of a physician's duty to disclose. The need for expert testimony to prove certain matters ,beyond 

or outside the scope ofa physicirul's duty does not impose a duty upon petitioner to provide a 

screening certifiqate of merit. Therefore~ a claim oflack of informed consent made pursuant to 

West Virginia Code §55-7B-6(c), does not require that petitioner provide a screening certificate 

of merit. Furthermore, a physician has a duty to provide reasonable information regarding 

multiple treatment options, which is generally cO,nstrued to include the possibility oftreatment, 

the risks inherent to recommended treatment, alternative treatments, risks inherent to alternative 

treatments, and the likely outcome of a chosen course of treatment regardless of whether the 

physician recommends a particular treatment. Therefore, petitioner requests that ruling of the 

lower court be reyersed, and this case remanJeq for further proceedings. In the altem~tive, should 

this Court affirm the trial court ruling above, ~~titioner should be provided adequate time to 

obtain a certificate of merit before dismissal of!her claim. 

Loretta CHne, Executrix of the 
, 

Estate of Henry CHne i 
By Counsel: 

Tabor Lindsay & ;Associates 
Post Office Box 1269 
Charleston, WV 25325 
mlindsay@taborlindsay.com 
304/344-5155 . 
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I 
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