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INTHE CrRCUIT COURT OF C4SE~~te~JJNTY, weST VI~GINIA 
GARY W. STREeT, 
OOROTHY GAIL STREET, 

Plaintiffs, 

v. 

ERIE iNSURANCE PROPERTY & 
CASUAL TV COMPANY and R.ONNii 
ADKINS, 

Osfandanm. 

2liJ Jut 2b P \: 3b 

,'. j::LL CHAHOL.[I~ 
r ... ·~\ "'LilT CLERK ,,"' • I \ ~.. • 

U~!3ELL WV 
Civil Ac;iion No: 08·C·345 
JUdgj9 David M. Panoake 

ORDER GRANTING ERIE'S 
MOTION FOR SUMMARY JUDGMENT 

On the 12th dey of May,· 2010, came the parties, Plaintiffs Gary W. Street and 

. Dorothy Gail Street, by and through counsel, Amy Crossan. Esquire and Victor Navy, 

Esquire. Defendant Erie Insurance Property & Casualty Company ("Erie"), by and 

through counsel, Matthew Perry. Esquire, and Defendant Ronnie Adkins, by and 

through eounsel, -rhomas Sweeney, Esquire, for hearing on the Motion for Summary 

Judgment filed by Erie and the Cross Motion for Summary Judgment filed by Gary and 

Dorothy Street. These motions were filed relative to Counts II. HI and IV of the 

Compla.int in this case, which seeks a declaration from thIs Court concerning the 

availability of underinsured motorIsts coverage for Gary Street and Dorothy Street as a 

result of a mOltor vehicle aCGiolent which occurred on April 21, 2006. The Court has 

reviewed the briefs filed in this matter and has considered the oral argument of the 

maltier cf i~w, 
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The Complaint filed in this matter seeks a declaration concerning the availability 

of underinsured motorists coverage under three separate policies: a Pioneer Family 

Auto Insurance Policy, policy number 004-6604791 (the "~ersonal Auto Policy"), a 

Pioneer Commercial Auto Insurance Policy, policy number 009-8030100 (the 

"Commercial Auto PollcyU), end Ultreflex Package Policy. policy number Q45-8050027. 

which provided commercial property coverage and commercial general liability 

coverage. as well as stop gap liability coverage (the "Commercial Package Policy). The 

Plaintiffs In this matter concede that unolsrinsured motorists coverage. is unavailable 

under the Personal Auto Policy and the Commercial Package Policy and have 

voluntarily withdrawn those claims, contained in Count II and Count IV of the Complaint. . 

Accordingly, the only remaining olaim is whether insurance coverage is available undE:ir 

Count III of the Complaint concerning the Commercial Auto Policy. 

With regard to Count Ill, the Court makes the following Findings of Fact: 

1. Gary Street. while an employee and in the course of his employment with 

Dirtbuster's Janitorial Services I Inc. C'Dirtbusters"), was Involved in a motor vehicle 

. accident on April 21 , 2006 on U.S. Route 60 near Milton, Cabell County, West Virginia. 

2. The motor vehicle accident occurred when a vehicle operated by Kyle 

Brandon NeaJ collided with the vehicle operated by Mr. Street. 

3. At the time of the Slccident, Gary Street was operating a 1998 Dodge 

CalralVain which was owned by John Perry, II, the piesident alnd ~Wner of Dirtbu$tsra. 

4. During the week in which the SJcoid~nt occurred. John Perry was on . 

\I~c81t~on in F!orida alnd halO !ef!! the 19881 D©dge Cafi'SJv~n, h~~ perSDFiei! venicie, 9Jt 

Dirttlust@us for USia by employe~~ ~f! ©~~6 i~ Wale! ne~ded. 

2. 



~-- .. 

• 
5. As a result of the motor vehicle accident, tne Streets initiated the present 

lawsuit against Kyle Brandon Neal, Erie Insurance Property & Casualty Company and 

its independent jnsurl~nce agent, Ronnie Adkins. 

6. In connection with the claims against Kyfe Brandon Neal, Mr. Neal's 

liability carrier has paid its lialbility coverage policy limits. As a result, Gary Street now 

seeks underinsured motorists coverage through the Erie policies issued to Dirtbusters 

and lor John Perry. 

7. The 199B Dodge Caravan was not a listed vehicle under the Commercial 

Auto Policy issued to Dlrtbusters, but was instead insured ~Inder John Perry's Personal 

Auto Policy. 

B. . John Perry did not haveunderinsured motorist's ooverage under the 

Personal Auto Policy. 

The Court makes the following Conclusions of Law: 

1. The Commercial Auto Policy, under the Autos We Insure provision, 

provides insurance coverage for rline listed vehicles (the "Fleet Vehicles"), eInd ~ 

number of categories of unlisted vehioles, including Owned Autos, Hired Autos, Non~ 

Owned Autos, Temporary Substitute Autos and Newly Aoquired Autos, The vehicle wss 

not en Owned Auto, Each of the remaining categories will·be addressed separately. 

2. The Commercial Auto Policy emends ooverage to Hired Autos, which are 

defined in the Policy aJ~1 

H~(1'~Qj Ae.lto$, rhe~e are &:~~Oi~ yo~, 01' ¥~UL" smplo~fes 
while on )fo~P' bus!n~~:11, hir~, r~l"lt or borrow for use in JfQ)c"ij~ 
business, but only for ooverelg~s for which a premium charge 
is shown, They cannot be owned by yOtH' employees or 
partners! or members oftheir households. 
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3. In order to qualify as a Hired Auto, the auto cannot be owned by an 

employee. 

4. Under West Virginia law, a oorporate officer is deemed to be an employee 

of the corporation pursuant to W.va. Code §31D-1 .. 150(9). 

5. Further, John Perry, II, in an affidavit attached to the Reply Brief filed by 

Erie in this matter, Identifies himself as an employee of Dlrtbusters. 

6. Sinoe John Perry, II is an employee of Dirtbusters 815 a matter of both law 

and fact, his personal auto cannot qlJalify as a Hired Auto. 

7. In any event, the Commercial Auto Policy only provides coverage for Hired 

Autos for which a premium charge Is shown on the Declarations. 

8; On the Declarations, Hired Autos are listed as Auto 10 under Item 4 for 

purposes of identifying premium oharges. 

9. Item 5 of the Declarations Page of the Commercial Auto Policy provides 

that insurance is provided where a premium or "INCL.II for included coverage is shown. 

This Item indicates that no premium was eharged for Hired Autos for underinsured 

motorists coverage. Aooordingly, underinsured motorists coverage is not available for 

Hired Autos, even If John Perry's personal vehicle could qualify as such. 

Non-Owned Autos 

10. Both Erie and the Streets conoede that the 1996 Dodge Caravan alt issue 

in this Celse could OjuaJiify alS a Non~Owned Auto under the Commercia! Auto Policy. 

11. The Commercial Auto Po~icy e;rt~nd~ cOVer~g6 to Non-Owned A!Jto~, 

which awe olsfiFled in the Policy asp 

Ii. ' 
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Non-Owned Autos (employer's Non~Ownership Liability), . 
These are autos you do not own, hire, rent or borrow that 
are used in your business, but only for coverages for which 
a premium charge is shown. This includes autos owned by 
your partners, employees or members of their households, 
but only while used in your business or personal affairs. 

12, . The Court agrees with the parties that the 1996 Dodge Caravan would 

qualify as a Non-Owned Auto, since the Dodge Caravan was not owned by Dirtbusters 

and was used In the business. 

13. Howevar, like the Hired Auto provision. coverage for Non~Owned Autos is 

only extQnded to coverages for which a premium charge is shown . 

On the Declarations, Non-Owned Autos are listed as Auto 11 under Item 4 for purposes 

of ·identifying premium oharges. 

14. Item 5 of the Declarations Page of the Commercial Auto Policy provides 

, " that insurance is provided where a premium or included is shown. This Item indicates 

that no premium was charged· for Non-9wned Autos for underinsured motorists 

coverage. Accordingly, underinsured motorists coverage is not available for Non~ 

Owned Autos. 

Ambl91~lty 2nd PubBfc Policy Arguments 

15, The Plaintiffs assert that the DeolBrations Page is ambiguous because 

under Item 6 of the Declarations, it appears to state that the UM/U~M Endorsement, 

Form AHWU01, applies to HAil Autos", smd thus gr~nt6 UIM cov~ra91e to all autos, 

inc!UJdinlg Hired end Non~Owned AuROls, 

16, The Court finals thIs ~lrgl.!meFlt b!nper~u~~iv@, It@m 6 ideJfltifje~ all of the 

which Is the policy JeJc:ket itswlf. 
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17. Nothing in Item 6 of the Ceclarations indicates that it would negate the 

limitations and exclusions contained in the Commercial Auto Policy. Item 6 does not 

create any ambiguities with Item 5 which clearly indicates that premium charges were 

not charged for underln$ured motorists coverage for Hired Autos and Non-Owned 

Autos. 

18. The Court further finds that the limitations of underinsured motorists 

coverage in the Commercial Auto Policy In this case is not violative of any public policy. 

19. Purauant to the West Virginia Supreme Court's ruling In ()e~1 v. Sweeney, 

181 W. Va. 460, 463, 383 S,E.2d 92. 95 (1989), limitations and exclusions are not 

. prohibited when they are consistent with the premium charged. In this case, no 

premium was charged. 

Doctrine of Reasonable expectations 

20. The Plaintiffs argue that underinsured motorists coverage should be 

extended to them for a Hired or Non-Owned Auto on the basis of the Doctrine of 

Reasonable Expectations. 

21. However, the Court finds that tne Doctrine of Reasonable Expectations is 

not applicable in this case, as John Perry has testified that he had no -e~pectation that 

Gary Street had underinsured motorists coverage aVailable for this accident. 

22. SpeCifically, Mr, Perry testified in his deposition about his expectations of 

coverage for the Plaintiff in this case: 

Q, Okay. Did you beliave that there We1$ underlneured 
motorh~)t'$ coverage thSlt WSlS aVSJIISJb!~ for Mr. Street, 
while driving your vehicle? 



23, Given that Mr, Perry had no expectation of coverage, this argument must 

fall, 

Temporary Substitute Autos 

24. The Commercial Auto Policy also extends coverage for Temporary 

Substitute Autos, which is defined in the Policy as, 

TempofBlry Substitute Autos. These are Slutos not owned 
by you being temporarily. used In place of owned auto$, 
The latter must be unable to be driven for normal use due to 
breakdown, repair, serviclns, loss or ,destruction. 

25. The 199a Dodge Caravan meets the first prong for the definition of a 

Temporary Substitute Auto, in that it is a vehicle not owned by Dirtbusters. 

26. However, the 1998 Dodge Caravan does not meet the requirement that it 

was substituted for an owned auto that was unable to be driven for normal use due to 

- .... , •... ,- breakdown, repair, servicing, loss or destruction. 

.-

27. Specifically, John Perry has offered the only testimony concerning that 

issue. In his deposition, Mr. Perry states that, "I don't know if another car broke c1?wn or 

got put in tha shop, one of the company cal'S," This is further confirmed in Mr. Perry's 

affidavit, attached to Erie's Reply Brief, where he affirms that he has no knowledge as to 

tlwhether or not any of the company vehicles were broken down, . being repaired, 

undergoing servicing, lost or destroyed on April 21, 2006." The affidavit also 

establishes a laCK of any dOCLllm®nt61tion to that effeot, when Mr, Perry states that he is 

not aWaJfe of, "81ny dooum6nt~tion whicn would Indicate whether or not Slrty of the 

company vehic[es were broken down, being r~p~ir~d, lmdeF~oing servicing. lost or 

d~~troyed on April 21,2006." 
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28. Bas.ed on the record before the Court, there is no evidence to meet the 

second prong for the 1998 Dodge Caravan to qualify as a Temporary Substitute Auto. 

Accordingly, Plaintiffs argument must fail in that regard. 

Newly Acqu'red Auto! 

29. The Commercial Auto Policy also extends coverage for Newly Acquired 

Autos, which is defined in the Policy as, 

Newly Acquired Autos. These are mutos you acquired 
during the 'polley period. They may: 

a . replace an owned auto: or 

b. be additional autos we Insure, if, on the day 
such autos are a.cquired, we insure all IUtos 
you own. 

30. The express language of the Policy requires that the subject auto to have 

been aCejuired In order to qualify as a Newly Acquired Auto. 

31. In deposition testimony, John Perry, II testified that on the day of the 

motor vehicle accident, the 1998 Dodge Caravan was his personal vehicle and was. 

owned by him individually. 

32. The 1996 Dodge Caravan Wale not owned by Dirtbusters end therefore 

cannot qualify as a Newly Acquired Auto. 

Based upon the foregonng Findings of Fact and Conclusions of L~w, this Court 

ORDERS, ADJUDGES and DECREES that there is no genuine issue of material fact 

end Erie IS entitled to judgment as SJ martell" of ISlW. The Court hereby GRANTS Erie's 

Motioil for SummSlty JlJdgm~nt ~riol DEN~ES th~ P~aintlffs' CtC~S Motkm YOI' SiJmm~ry 

Judgment. ACC6Jfaii!,g!V, it ie further ORDEReD that Erie i~ di~rtd~'5,ed Tl10m thl~ ca~ep 

with prejudice. 
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The Plaintiffs' objections and exceptions to this Order are noted. 

This is a final determination on the merits of this Declaratory Judgment action 

and is there is no reason for delay for entry of judgment. 

The Clerk is requested to provide certified copies of this Order to the following: 

.'. "-

L. Victor Navy, Esquire 
PO 90)(6060 
Barboursville, 'NV 25504 

. Amy C. Crossan. Esquire 
Bouchillon, Crossan & Colburn 
731 5th Avenue 
HLlntington, WI 25701 

Thomas S. Sweeney, Esquire 
Lisa L.. Lilly, Esquire 
MacCorkle, Lavender & Sweeney PLLC 
300 Summers Street, Suite 800 
Charleston, WV 25301 

Matthew·J, Perry .. Esquire 
Lamp, O'Dell, Bartram. Levy & Trautwein, PL.LC 
Post Office Box 2488 
Huntington, WV 25725-2488 

D$ted this Avo, day Of_--..;..'1=-1oA----I7p--____ ' 2010. 

. 9 

JllDGE OAVID M. PANCAKE 

E!'E~EI ~ore~9t e~ud ~~,~~i~~ 6~m 
St). a:;c> f~~~ ~~iJi~ 
........... _~_©f.!1..Ik!l~==2=-i= tGig., 
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L. Vietor Navy, Esquire C'JN BAR # 5242.) 
PO Box 6060 
Barboursville I WV 25504 

Counssl for Gary Street end Dorothy Street 

A- -r;. s..."..., (~~ ..... 11"'[.0) 
~~~~~~~----------~--Tho as S.· ween ,Eequire 0I'N BAR ~ 3972) 
Lisa L. Lilly, Esquire 
MaoCorkle, Lavender & Sweeney PLLC 
300 Summers street, SUite BOO 
Charieston,VN 2530'1 

Counsel for Ronnie AdkIns 

Matths J. Pe ,Esquire (I/'N BAR # 8589) 
Lamp. O'Dell, Bartram, levy & Trautwelt1, PLLC 
Post Offioe Box 2488 
Huntington, WV 25725 .. 2488 

Counsel for Erie Insurance Property & Casualty Company 
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