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IN TH.E CIRCUIT CO. 'URtOF }(ANA WHA COUNTY, WESt VIR.GlNIN& :I.:.. () . . . 'if,1 i.4 <. c!C 
1t4/1;;f~;- r: .,:w P. 

sHEILA ANN RUTHERFORD, '4 c~;~!J~. ~.J.. I .... 
r (!'r, c... Yo 

l;f", , l:ij, 
'-Ut:jvr 

c:iVIL ACTION NO.: 03-C-2908 COVf1 
Plaintiff, 

v. 

OLiVE V. MCCLANAHAN, 

Defendants 

and 

OLIVEV. MCCLANAHAN 

PI~intiff, CIVIL ACT10N NO.: 04-C-1931 
v. 

KANAWHA COUNTY COMMISSION 

Defendant. 

JUDGMENT ORDER 

The trial of this matter commenced on September 15,2008. The Plaintiff, Sheila 

Rutherford, appeared in perSall and by counsel, Time. em-rico, Esq. and Rachael S. 

Carrico, Esq.; the DefendantI'Plaintiff, Olive V. McClanahan,appeared in person and by 

counsel, David A. Mohler and the law finn of Bowles Rice McDavid Graff & LovetLP; 

an~ the Defendant, Kanawha County Commission, appe~red in per$on.by representative 

Deputy D. Roushand by counsel, David F. Nelson, Esq. 

1 . Thejury, having heard all of the eviqence, instructions of the Court and 

arguments of counsel, retumed its verdict on Monday, September 29, 2008, assessing 

forty-mne percent (49%) of total negligence against befendant, Olive McClanahan. and 

51 % ofllie total negligence against Defendant; Kanawha County Commission. The jury 



assessed dan:tages in favor oIthe Plaintiff as fo·llowj;;: 

Medjcal Expenses 
Loss. Wages and .Future Loss of Earnings 
Pain and Suffering, Past and Future 
Loss. of Efi.joyment of Life, PaSt and Future 
Loss of fiausehQtd Services 

2. The Kanawha County COrrunlssion and Olive McClatlahan had agreed and 

stipulated prior to trial that if Ms. McClanahan is found le~ than 50% at fauJ~,shCi: would 

conect a fiquidated SUIIl, of $12,000 against Kanawba County Conunissioo. 

'3; It i$..acc;otdingly ORDERED and A.D(~UDGED that Olive McClanahan 

recover $12,000.00 from Defendant, Kanawha County Comm~ssio:n. It t~ furtber 

this amount a.t the statutory tate of interest fot the calendar year of'200g~ whi~h is 8'.25%.' 

4. Plaintiff, Sheila Arn1 Rutherforq reC,yivyq,$130;,o00.QQ priQf tQ tbe 

CQ1llInellCem¢ht of the trial in settt~tnents ($100,000 from Liberty Mutual~ Ms. 

McClanahan'; s liability Carrier on March 10, 1(04), and ($30,000 rrQrn the Kanawha 

COUnty Commission on March 17, 2008). Applying thQse offsets to the'Verdict~ it is 

@cordingly ORJ)ERED that the Plaintiff,. Sheila Ann RUtherford receive $45,000 frpm 

Defendant Olive V. McClanahans on her underinsurance claim. 

5. That the Defendant, Olive McClanahan, satisfied this part of the Court's 

judgment on October 2; 2008, by hand delivering a check in the amotmt of $4$?000 to 

Plaintiff, Sheila Rutherford's, counsel. 

6. That on November 24, 2008, the Defendant, Olive McClanahap,paid the 

PIC;tintiff, Sheila Rutherford, $22,326.98 toward her prejudgment interest 

7. In addition, on December 16,2008; the Plaintiff, Sheila Rutherfprd, by 



and through counsel, Tim C. Carrico, Esq., and the D~fendant.Olive McClanahan, by 

and W0Ugh cot.msel, ~avid A. Mthler, Esq., appeared for oral argument on rhrintiff 

Sheila 'Rutherford's motion for prejudgment interest on her special or liquidated damages. 

8. The iSSl;le,g before the CO\Jrtconce1lling PJaintiffSheila Rutherford's 

motion for prejudgment interest are as follows: (1) whether prejud!¥Dent interest IS 

detennined based on the entire amount of special d'Mlages awE.ttded by the jury to the 

Plaintiff, Sheila Rutherford, or whether it is determined based on an amount arrived ~t 

after applying the $130>000 pretrial settlement proeeed~ to thejury verdi'ct; and (2) 

whether the rate of i.nte:r:est used to calculate the total amount of prejudgment interest is 

10%, the statutory rate of interest iheffect under W. Va. Code § 56..;(}-:j}' Tor thecal'endat 

year in which Plaili:tiffSheila.Rutherford~s cause o'{ action acc:ro.eq,or 8.25%. the 

statutory rat~ of interest in effect for the; calendar y~ar of 2008, the year in which thejury 

rendered a verdict. 

9. The Plaintiff, $heila R:utherford; co.ntends that prejudgment interest must 

be determined by the Court Qn the entire amoilht of her special damages 01 $170',000', at 

the statUtory interest of 10%, which was the ~tatutory rate of interest in ¢ffectat the time 

her action aDcrued on July 13,20'0'2. She further contenfls that theperioCt'for aetermining 

her prejudgment interest should be from July 13. 2002, the date of the subject three car 

accident, to October 2, 2008, the date that the Defendant, Olive McClanahan.. hand 

delivered a check in the amount of $45,0'0'0 to the Plaintiffs counseL 

10. The Plaintiff, Sheila Rutherford, alleges that the prejudgment interest on 

$170',000 based on the foregoing is $105,819.18. 1 

7/13/02 to 7112/03: 
1113/03 to 7112/04: 
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$17,000 
$17,000 



11. The Defendant, Olive MoCla;p;ahan~cont~nd$ that Plaintiff Sheila 

Rutherford;s prejudgment interest award should be based on a special damage figure 

arrived at after applicatIon of the pretrial ,settlement proceeds of$130,OOO. She contends 

that the $pecial damages or $170,OGO are 97% or the total verdict of $1 7~ fOOO. 

therefore, she contends that 97%:of the amount remaining after the application of the pro 

tanto offset be used to calculate the prejudgment interest amOI1llt. The amount. remaining 

after application bfthe pro ttJnfo offset is $45:,()OO. And, 97% of $45,000 is $43,6$0. 

The Defendant, Olive McClanahan thet.erore.argues that prejudgment interest should be 

determined based on a special dam~ge figure 'Of $4j,650~ 

12. The Defendant, Olive McClanWian, <,Uso .contends that the statutory rate of 

interestto be used to detennine the total amount 6fprejudgment interest is 8.25% rather 

man 10010, llS .argued by the Plaintiff. It is noted. that the statutory rat.e of il1tere;st un4~r 

W. Va. Code § 56'"6 .. 31 far the 2008 calendatyeat is 8.25%. Using a rate of interest of 

8.25% and a spec'fa:l damagengure of $4.3,65{)', the Defendant, Olive Mc.Clanahan, 

therefore contends that Plaintiff' Sheila Ruth~rford's preilldgrneht interest awatd Should 

b.e $22,32u.98. This amount was paid to Plaintiffs couns,el on November 24, 2008. 

Therefore" Defendant Olive McClanahanassens that thePlain:tiff is not~ntitled to 'any 

ftJrther prejudgment inte~:rest. 

13. The applicable law on prejudgment interest is as fonows: 

a.· "',Prejudgment interest; according to West Virginia Code § 50-6-31 

and the decisions of [the West Virginia Supreme Court of Appeals] interpreting [t4i$J 

7/13/04 to 711 2/05: 
7/13/05 to 7/12106: 
7/13/06 to 7112KJ7: 
7113/07 to 7/12/(18·: 
711 3108 to 10/2/08 (82 days): 
Prejudgment Interest on total verdict: 
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$17,.000 
$17,OO() 
$]7,000 
$17\000 
$),819.18 
$J05,819~J8 



stCitute, is not :a CQst, but a form otcompenSatOry damages intended to make an injured 

plaintiff whole as fat as loss of use of funds is concerned.;' Buckharmon·Upshur County 

Airport Authnrity v. R&B.CoalContracting; 186 W. Va. 583; 413 S.E.2d 404 S.B,.2d 

4Q4, 408 (W. Va. 1991). 

b. That "[u]nder W. Va. Code § 56-6-31. a~ amended, prejudgment 

irtterest on special or liquidated damages is recoverable as a matter of law andmtlst he 

cakulated and add~d to those damages by the trial court ratherthaJi by the Jury.,j Gr(.)ve 

Y~Freda, syl. pt. l~ 181 W. Va. 342,382 S.E.2d 536 (1989). 

c. That ~~[t,lJnd~r W. Va, Code § 56-6-31, as amended, prejudgment 

interest on special Or liquidated damages is calculated from the date On which the QaUSe 

of action accrued, which in a personal injury action is, ordinarily, When the injury is 

.-~. t d" Id' t ' '1 ,t 2 111,lJ1C e ., 0' ~, a "sy. p. •. 

d. <lBy providing in W. Va. Code § 56-6-3.1 [19gl] that prejudgment 

interest on special or liquidated damages .is to be cornputed from the date the cause of 

action accrued, the legislature implicitly decided, to <ivoid the complicatlons inherent,in 

calculating prejudgment interest on each element of special 01' liquidated damages from 

the respective dates on which each elernent was inctrrred. 'We recog,'ru ,'ze th~t .damages 
. :. . 

are typically incurred intermittently throughout the prejuqgment period ..... [para.] [A] 

system which would force litigants to determiXie precisely when each element 9fa 

plaintiff's damage award was incurred would impose an onerous burden on both the trial 

bench and bar.''' Grove, 382 S.E.2d at 543, Gitingcases. 

e. That "[u]nder W. Va. Code § 56-6-31, as amended., prejudgment 

interest is to be recovered on special or liquidated damages incurred by the time of the 
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trial, whether or not the inj urea party has by then paid for the same. If there issuffic.ient 

evidence to demOl}strate that the injured party is obligated to pay for medical or otller 

expense.s inclJrted by the time of the trial. and if the amount pc'! such expenses is certain or 

reasonablY3scertainable, prejudgment intere$t on those expenses is to be recovered from 

the date the cause of action accrued." Id. at syl. pt. 3. 

f. When a general verdict is returned, the plaintiff is entitled to 

,prejudgment interest on the elltir~ ~ount of the verdict When it contains unspeci:fi~ 

amounts of special .or liq'Uida~d d$nages. Grove, 382 S.E.2d at p. 542. 

g. That "~Lilt is the duty of the trial court to ascertain where p6ssil1l1e. 

the amount of special darn?ges proved a.t trial as w,ell as the actual ac-crual date of th¢ 

damages. Prudent defense counsel should continue to seek a special intettoga'tOry on the 

isslle of special damages where it would aid the trial court in its detettninations, but 

failure to submit a special interrogatory will not necessarily justify;an aW81d of 

prejudgment interest on the entire verdiot by the trial cou,rt. Howeyet) in the fact of such 

failure to submit a special interrogatory, the trial c()urt should give the ptai1'ltifi'the 

benefit of any doubt in tnecalculation of prejudgment interest" Beard". Lim~ 185 W .. 

Va. 749) 408 S.E. 2d 772 (1991). 

14. Based on the foregoing, this Court finds as a matter oflaw that the 

Plaintiffs prejudgment interest should be calculated based on the statutory rate of interest 

'Of 10%, the tate of interest in effect for the c<'!lendar year within which herCa\lSf; of action 

arose. 

15. Further, based on the foregoing, this Court finds as a matter oflaw that 

Plaintiff Sheila Rutherford's prejudgment interest should be cletenninedbasedon the 
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time period of July 13, 2002~ the date her callse of action 'accru.ed, to September 29; 2,0'08) 

the date the jury returned the verdict, as tnotefully discussed below. 

16. This Court finds that as a matter of law the figure used to calculate the 

Plaintiff's prejudgment interest tor the period of July 13; 2002 through March 9,2004 is 

$170,000. This Court further finds that for the period of March 1'0,2004, the date upon 

which plaintiff received $1 0'0,000 ,from Defendant Olive McClana!lap's liabiUty c'/U1ier, 

Ul March 16, 200S, the figure used t<> detennille the plaintiffs prejudgment interest i's 

$70,000. This Court further finds that for the period from March 11, 2008" tne date upon . 

which the Plaintiffreceived $30,000 from the Defendant; Kanawha County Commission, 

through September 29, 2008, the date of the jury verdiCt, the figure used to detennine 

plaintiff's prejudgment interest is $40,000. Therefore, the Plaintiff, Sheila Rutherford, is 

,entitled to' prejud~ment interest in the amount of$58,517 :812 

17. This Court finds as a matter of law that the Defendatlt, Olive MoClanahan, 

is entitled to a prejudgment interest offset of $22,3:46.98. the all)OlUlt prevlouslypaid by 

the defendant toward prejudgment interest on November 24,2008. 

18. It is therefore, ORDERED and ADJUDGED that Plaintiff, Sheila 

Rutherford. recover from Defendant, Olive McClanahan, $36,190.83 ($58,5l7.8lless 
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19. It is further ORDERED and ADJUDGED, that the Plaintiff, Sheila 

7/13/02 to 7112103: 
7/13/03 to 3/09/04 (241 days): 
3/10/04 to 3/09/05 : 
3/J 0/05 to 3/09/06: 
311 0/06 to 3/09/07: 
3/1 0107 to 3/09108.: 
3110/08 to 3/16/08 (7 days): 
3/17/08 to 9/29/08 (197 days): 
Prejudgment Interest on total verdict: 
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$17,000 
$11;224.66 
$7,006 
$7,000 
$7;000 
$7,000 
$134.25 
$2158.90 
$58,517.81 



Rutherford, recover post judgment interest on this amount at the statutory rate ,of interest 

for the calendar year of 2008. whiqh is 8;25%. 

20. Thai still pending befote this Court is Plaintiff Sheila RutherfcQrc1' s 

Amended Motion for Attorney Fees based on the theory that shesubsta.o:tially prevailed 

in the underlYingacliQu., Atso; pending is th~ Plaintiff'$. Amended Motion for leave to 

File her Second Amended Complaint. This matter Shall remain on this Court's docket 

until these motions areruIed on or otherwised.lsposed (lfby the. Court., 

21. The DefenilaIlt, Olive McClanahan, reserves all objections made on 

pretrial rulings, rulings made by the Court during the trial and reserves ~ right to file 

, I' • post-tr1ll motHms. 

22. It is therefore, ORJ)ERED and ADJDUGEDthat the Defenda]lt$.Olive 

McClanahan and Kanawha County Commission. ~hall pay and share equally thetast of 

the jury fees as c~culated by the Clerk of1he Circuit Court, to be remitted within (10) 

days of the entry of this Order. 
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