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I. Procedural History

On or about April 14, 2009, Appellant filed an employment grievance at level I pursuant to

West Virginia Code S6C-2-1, et seq. By written agreement of the parties, the grievance was

waived to level I11. Appellant filed an appeal to level 111 in accordance with that agreement on
May 9, 2009. Karen Harper, another general maintenance employee who had been reduced-in-
force by the Appellee, filed a request to intervene in the grievance May 12, 2009. Administrative
Law Judge Mark Barney conducted an evidentiary hearing at level 111 on August 17, 2009. By
decision dated December 28, 2009 and received December 30, 2009, Mr. Barney denied the
grievance filed by Appellant and Ms. Harper. Appellant filed the current appeal to the Circuit

Court of Kanawha County pursuant to West Virginia Code 86C-2-5 on January 28, 2010. Due

to local court rule, separate petitions of appeal were filed on behalf of Appellant and Ms. Harper.
Ms. Harper's appeal was assigned to another juclge and is currently pencling in the Circuit Court
of Kanawha County. By order entered ]uly 28, 2010, the circuit court denied the Appellant’s

appeal. Appellant seeks juclicial review of the order and a reversal of the decision.

II. Statement of Facts

Rebecca Shanklin, Appellant, is currently employed l)y Appellee as a cook. The Board of
Education of the County of Kanawha, Appellee, isa quasi-pul)lic corporation created l)y statute
for the management and control of the public schools of Kanawha County, West Virginia.

Appellant was employecl l)y the Appellee as a General Maintenance employee prior to ]uly 1,

2009. During the 2008-2009 school year, Appellee employed four employees with contracts of
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employment in the General Maintenance classification. Appellant was the second most senior
employee after Barbara Isaacs. All of these employees were female.

By letter dated March 18, 2009 Appellee notified Appellant and the other three women who
were employecl as General Maintenance employees, that tl'ley would be reduced in force for the
2009-2010 school year. Appellant and Barbara Isaacs, one of the other General Maintenance
employees, requestecl a llearing on their proposecl lay-ol-t. The llearing was held on March 26,
2009. Appellee approved the recommendation to lay off Appellant and the other three women in
the General Maintenance classification.

Appellee retained Donald Enis, a multiclassified employee with the classification of
Electrician H/General Maintenance for the 2009-2010 school year. Mr. Enis had less seniority
than Appellant and Ms. Harper in the General Maintenance classification. Mr. Enis transferred
to an Electrician 11 position prior to July 1, 2009, but was replaced by another employee with the
classification of Electrician 1I/General Maintenance, Robert Keener. Mr. Keener also had less
seniority than Appellant in the General Maintenance classification.

Several clays prior to the level 111 tlearing, Mr. Keener agreecl to the deletion of the General
Maintenance classification from his contract. There is no evidence in the record that the
Appellee ever voted to approve the deletion of the General Maintenance classification title from
Mr. Keener's employment contract.

Ap‘pellant feared that her worlz/position would be assumed l)y substitutes and l)rougl)t that

issue out at the statutory llearing before the board of education. Appellee apparently also




perceive(i this possii)iiity.1 In fact, it may well have pianne(i this possil)iiity. Appeiiee approve(i
the termination of Appeiiant and the other three women empioyeci as General Maintenance
employees.

Appeiiant's fear that she and the other General Maintenance employees would be repiace(i l)y
substitutes prove(i to be well founded. An examination of the use of substitutes in the
maintenance department after Juiy 1, 2009 indicates that many substitutes worked in “open”
positions and as “extra help/vacancy”.? Further, substitutes are often called to substitute for an
absent empioyee, but actuaiiy work in an .entireiy different position. If a substitute in a skilled
craft (electrician, piuml)er, etc.) cannot be foun(i, a General Maintenance substitute is called to
work and assigneci somewhere in the maintenance (ieparl:r_nent performing “unskilled”® work or
i'ieiping skilled empioyees in another craft.* As a General Maintenance empioyee, Appeiiant
performe(i unskilled work and assisted skilled empioyees in various crafts. Appeiiant is also
quaiifie(i as a Crew Leader and has acted in that capacity for a summer maintenance crew.

The reduction-in-force of Appeﬂant and her three coiieagues eliminated all of Appeiiee’s
regular employees who held only the “General Maintenance” classification title. Strangely,
Appeiiee.retaine(i a number of substitutes who only held the “General Maintenance” classification
title. The reduction-in-force also eliminated all women from Appeiiee's maintenance ciepartment

outside of clerical classifications except for a single female painter.

! See Transcript of March 26, 2009 hearing pp- 49-51.
2 See Crievant’s Exhibit #1 at Level III and Appeiiee’s Exhibit #3 at Level II1.
3 Tt is not the intention of the unclersignecl to clenigrate the work per{ormeci Ly these individuals. Tt is “unskilled”
only in the sense that it does not required a licensed electrician, piumber, or potiler craftsman to per{orm the work.
+ Jerroti Edwards and J. T. Gross worked with the grouncls crew and in the carpenter shop. Fred Moomaw worked
with the roofers’ crew. Bill Long worked with the moving crew. Charles Swiggert fueled vehicles in the evening.
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III.  Citation of Error

a. The Circuit Court and the Administrative Law Judge erred in holding that Appellant
was not entitled to reinstatement to her General Maintenance position on the basis that
Appeﬂee had retained a less senior employee with the General Maintenance dlassification
because Appeﬂant was not the most senior General Maintenance employee who was

reduced-in-force.

b. The Circuit Court and the Administrative Law ]udge erred in holding that Appeﬂant

had failed to establish that a need for her position continued to exist.

IV. Citation of Autlmority

A. West Virginia Code 86C-2-5

B. West Virginia Code S§18A-4-8b

C. West Virginia Code S18A-4-8g

D. West Virginia Code §18A-4-10(b)(3)

i

West Virginia Code §18A-4-15

Randolph County Board of Education v. Scalia, 387 S.E.2d 524 (W.Va. 1989)

Martin v. Randolph County Bd. of Education, 465 S.E.2d 399 (W.Va. 1995)

Morgan v. Pizzino, 256 S.E.2d 5§92 (W.Va. 1979)

Taylor-Hurley v. Mingo County Board of Education., 551 S.E.2d 702 (W.Va.
2001)

—




J. Honaker v. Board of Education, 24 S.E. 544 (W.Va. 1896)

V. Argument

Prior to acl(lressing the issues peculiar to ’_cl'lis case, Appe]]ant will address two general issues
common to all administrative appeals from the West Virginia Public Employees Grievance
Board. The first of these issues is the standard of review that this court must app]y to this case.

The second is the statutory construction to be appliecl to school personnel laws.

* STANDARD OF REVIEW

This appeal is controlled by West Virginia Code S6C-2-5. The language of this provision is

virtually identical to the language formally found in West Virginia Code §18-29-7, which re]atecl

to appea]s to circuit court of grievance board decision ljy administrative law juclges under the

previous statutory grievance proceclure. As a consequence of this aH—inity, case law interpreting

West Virginia Code §18-29-7 is applicable to West Virginia Code §6C-2-5.

In construing the former section of law the West Virginia Supreme Court of Appeals held
that the standard of review is two fold. First, judicial xeview of a decision on factual issues is
similar to the standard of review under the Administrative Procedure Act, § 29A-5-4, in that

both require that eviclentiary finclings made at an administrative hearing not be reversed unless

these findings are clearly wrong. Randolph County Board of Eclucation v. Scalia, 387 S.E.2d

524 (W.Va. 1989) On legal issues or the app]ication of the law to facts, decisions are reviewed

de novo. Martin v. Randolph County Bd. of Education, 465 S.E.2d 399 (W.Va. 1995)

= STATUTORY CONSTRUCTION




The 1ong-stancling rule regarcling statutory construction of laws and regulations clealing with
school personnel is that such laws and regulations are to be strictly construed and in favor of the

employee(s) that the law or regulation is clesignecl to protect. Morgan v. Pizzino, 256 S.E.2d

592 (W.Va. 1979).

Now let us proceed to the specific issues raised l)y this appeal.

- A. APPELLANT IS ENTITLED TO REINSTATMENT ON THE BASIS
THAT APPELLEE RETAINED A LESS SENIOR EMPLOYEE
WITHIN THE GENERAL MAINTENANCE CLASSIFICATION.

With regarcl to the process for reduction in force or lay-of-fs, West Virginia Code

§18A-4-8h(j) provides:

If a countly board is required to reduce the number of service
personnel within a particular jol: classification, the fo”owing
conditions apply:

(1) The employee with the least amount ofseniority within that
classification or grades of classification shall be properly released
and employed ina Jigerent grade of that classification 1f there is

a jolx vacancy;

(2) If there is no job vacancy for employment within that
classification or grades of classification, the service person shall
be employed n any other jolx classification which he or she
previously held with the county board if there is a vacancy and
shall retain any seniority accrued in the jolf classification or
grade of classifica tion.

In the current case, the less senior employee retained l)y Appellee in the General
Maintenance classification held that classification as a part of a multiclassification title.

Hence, West Virginia Code §18A-4-8g(l) is applicable to this situation. It provides:




A school service person who holds a multiclassification title
accrues seniority in each classification category of employment
that the emp/oyee holds and is considered an emp/oyee of each
c/assification category contained  within  his or her
mu/tic/assif;'cation title. A mu/tic/assiﬁea’ service person is subject
to reduction in force in any category of emp/oyment contained
within his or her mu/tic/assif;'cation tit/e, based upon the
seniority accumulated within that category of emp/oyment. If a
mu/tic/assifiea’ service person is sulaject to a reduction in force n
one c/assiﬁ'cation category, the service person retains
emp/oyment in any of the other c/assification categories that he
or she holds within his or her mu/tic/assi{ication title. In that
case, the county board shall delete the appropriate c/ass;ﬁcat;on
title or c/assif;'cation category from the contract of the
mu/tic/assi{ieal emp/oyee.

The West Virginia Supreme Court of Appeals addressed the applica’cion of the above-

quoted statutory language in Taylor-Hurley v. Mingo County Board of Education., 551

S.E.2d 702 (W.Va. 2001). The fact pattern in Taylor-Hurley is very similar to the present
case. In Taylor-Hurley, a school service employee holding the classification of Secretary 1]
contested her reduction-in-force based upon the retention of less senior secretaries. These
other employees held the classification title of secretary as part of a multi-classification title.
In fact, except for the difference in the actual classification titles held })y the employees, the
Taylor—Hurley case is identical in all factors pertinent to the legal question presented })y the

current case. In Taylor—Hurley the court held that multiclassified school service personnel:

a. do not 1’)8101’1g to a separate classification category, but are employees of each

classification category contained within their multiclassification titles;

b. are su}Jject to a reduction in force in any individual jo}) classification category, based

on seniority accumulated within that category; and
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c. in the event of a reduction-in-force, remain in the employ of the county board of
education with any classification categories that are sul)ject to the reduction in force

deleted from their multiclassification titles.

In short, this Court confirmed that West Virginia Code §18A-4-8g(l) makes it clear that

multiclassified employees are not exemptecl from a reduction-in-force in one or more of the
classification categories within their classification titles. Further, Taylor-Hurley makes it clear
that failure to reduce in force or delete the classification title of such a multiclassification
employee invalidates the reduction-in-force of more senior employees within the classification in
question.

The sham action of Appellee obtaining the agreement of Robert Keener to drop the General
Maintenance classification title from his contract should not impact this grievance at all. There
is notl'xing in the record to confirm this action. The Administrative Law ]uclge and the Circuit
Court correctly clisregarclecl this action on the part of Appellee.

The Administrative Law ]udge and the Circuit Court seemed to agree with all of the foregoing
ana]ysis. However, both the Administrative Law ]uclge and the Circuit Court denied relief to
Appeﬂant based on the fact that she was not the most senior of the General Maintenance
employees who were reduced-in-force. Appellant asserts that this conclusion is erroneous on two
points.

First, this case involves a lay-o{‘f and not the fiﬂing of a particular position. Let us suppose
that a board of education posts a position and violates the law in fiﬂing it. It is true that there is

only one candidate for the jol) who is entitled to the position l)y law. In the current case, the




board of education retained a less senior employee and laid off four more senior employees. The
reduction-in-force of each of these employees constitutes a separate violation. Each one,
inclu(ling Appellant, is entitled to reinstatement.

Secon(l.ly, Ms. Isaacs did not grieve her reduction in force and it is far too late for her to do so
at this point. This failure to contest her termination amounts to a waiver of any rigllts she migllt
have held and extinguislles her claim to reinstatement as a General Maintenance employee.
However, Ms. Isaacs’ failure to cl’xa.llenge her reduction-in-force does not act as a bar to the fi]ing
of a grievance t)y the Appellant or to any relief that could be grante(l to Appellant. Tlle
Administrative Law ]udge did not order Ms. Isaacs’ reinstatement. Indeed, he prol)atle didn't
have the autllority to do so. Hence, his indication that Ms. Isaacs should have been retained and
that Appellant has no rigllt to reinstatement because of Ms. Isaacs existence is merely a cruel

jolze.

B. APPELLANT HAS ESTABLISHED THAT THERE WAS A NEED
FOR HER POSITION IN GENERAL MAINTENANCE.

West Virginia Code §18A-4-8b(j) permits reduction-in-force on the basis of a lack of

need for the services of employees within a particular classification. Appellant has proven not only
that there is a need tor her services, but also that Appellee is tilling that need with other
employees. Even Mr. Hollandsworth, the head of Appellee's maintenance department, admitted
that the work pertorme(l l)y Appellant and the three other General Maintenance employees still
needed to be done. However, Appellee intended to have that work done l)y substitute employees.
In short, Appellee did not terminate four General Maintenance positions. It terminated four sets

of benefits, i.e., insurance, retirement, etc. Substitute employees will step into the positions
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| formally performed l)y Appellant. These employees will have the same classifications as
Appellant, i.e. General Maintenance. These employees will perlorm the same worle, ie.,
“unskilled” labor such as moving furniture and assisting skilled craftsman. The only difference is
that as sul)stitutes, tliey will be without insurance, without retirement, without accrued personal
leave, without lioliday pay, etc. In short Appellant's replacements will be bereft of all the benefits,
which the Legislature has granted to regular employees over the years. Appellant contends that
the reduction-in-force proceclure is in place to permit a reduction of the number of employees ina
classification, not as a means of replacing regular employees with substitute employees.

We must also note that Appellee's scheme is not only malicious, it also liappens to be illegal.

Substitutes are not permitted by West Virginia Code §18A-4-15 to permanently replace regular

employees. A substitute can temporarily replace an absent employee who is still under contract
and is absent on a temporary basis. A substitute can also £ill in a vacancy in a newly created
position or in a position vacated l)y the regular employee retiring, resigning, etc. However, the
latter is only permitted during the process of posting and lilling the position on a permanent
basis. The Code does not contemplate a substitute indefinitely l—illing in a position that l)elongs
to no one. In short, a substitute cannot be utilized in a position that does not oH-icially exist.
Tt should be noted that a board of education created under this section can exercise no power

not expressly conferred or fairly arising from necessary implication; and in no other mode than

that prescribed or authorized by the statute. Honaker v. Board of Education, 24 S.E. 544
(W.Va. 1896). Further, we must bear in mind the cardinal principle of statutory construction

"inclusio unius est exclusio alterius" ("the inclusion of one is the exclusion of others"). Thus, in
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enumerating the situations in which a substitute service employee may be utilized, West Virginia
Code 818A-4-15 prohibits use of substitute service personnel in all other situations.

The undersigned realizes that he may be accused of pusiiing this argument ad absurdum.
However, he cannot help but note that if Appellee is permitted to‘ follow this “Wal-Mart” model
in the current case, the practice is lilqely to spreaci. Appeuee would have no reason to have any
regular employees if the jO]JS could be handled i)y substitute employees.

Appellant also takes issue with the sham process of bringing in a General Maintenance
substitute to “replace” an absent electrician and then assigning the substitute to perform General

Maintenance duties. A board of education is not requireci to employ a substitute whenever an

employee is absent. [See West Virginia Code §18A-4-10(b)(3)]. Therefore, if a suitable

substitute for a skilled maintenance employee cannot be had or if a substitute is not needed for a
position, then a substitute should not be called to work and assigneci to work in a completely
different position. T his is just another way of performing the duties iormerl_y periormeci i)y
Appeﬂant and the other three women with substitutes.

One final observation is in order. Appe]_lee has no legitimate use for substitutes who are
General Maintenance on/y, when it has no regularly employecl General Maintenance only
employees. There is no one for whom the substitute General Maintenance employees may lega]_iy
substitute. Certainly, tl'rey will not be replacing General Maintenance employees. No such
positions exist accorcling to Appeiiee. Of course, we are i)eing purposeiy blind to make a point.
There is a real need for employees to periorm the duties in General Maintenance. However, ’Filat

real need should be filled i)y regular employees in the General Maintenance classification. The
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mere existence and frequent use of substitute General Maintenance on/y employees gives lie to the
Appellee’s whole premise that it had no need for regular General Maintenance employees.
Appellan’c request that this Court hear this appea.l and reverse the decision of the
Administrative Law Judge and the Circuit Court, reinstate Appellent to the position of General
Maintenance employee with retroactive back pay and all benefits, pecuniary and nonpecuniary,

with interest. Appellant also seeks an award of cost and reasonable attorney’s fees.

REBECCA SHANKLIN, Appellant
Respectfully submitted,

By counsel,

John Everett Roush, Esq.

Legal Services

West Virginia School Service Personnel Association
1610 Washington Street East

Charleston, WV 25311

Telephone # 304-346-3544

State Bar ID # 3173
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CERTIFICATE OF SERVICE
I, ]ol‘m Everett Roush, Esq., counsel for Appeﬂant, hereby ce.rtify that I have served the
original and nine copies of the foregoing “Petition of APpea.l to the West Virginia Supreme
Court of Appeals” on the following by hand-delivery, on this the 24" day of November 2010, to:
Cathy Gatson, Clerk
Kanawha County Circuit Court
111 Court Street
Charleston, WV 25301
Further, I, John Everett Roush, Esq., counsel for Appellant, hereby certify that I have
served a true copy of the foregoing “Petition of Appeal to the West Virginia Supreme Court of

Appeals" on the foﬂowing 1)y placing the same in a properly addressed envelope, First Class

Postage Prepaid, in the United States Mails, on this the 24k clay of Novem;q;er 2010, to:

James Withrow, Esq. ?5:} pr
Kanawha County Schools R g'?i
200 Elizabeth Street s
Charleston, WV 25311 = o
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John Everett Roush, Esq.

Legal Services

West Virginia School Service Personnel Association
1610 Wasl')ington Street East

Charleston, WV 25311

Telephone # 304-346-3544

State Bar ID # 3173
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