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II. Kind of Proceeding and Nature of Rulin.g irl the Lower Tribunal
Defendant/Petitioner West Virginia Employers’ Mutual Insurance Company a/k/a
Brickstreet Mutuél Insurance Company (“Brickstree.t” ) appeals a May- 4,2010 .Summary
Judgment. Order and a June 29, 2010 Agreed Judgment Order of the Circuit Court of Jefferson
County West Virginié, the Hdnr)rable David H. Sanders.(‘.‘t}re Circuit ‘Court”)..' The Circuit Court
held that Brickstreet breached its duty tr) defend'and indemnify its insured, Plaihtiff/Respon&eht
Summit Pornt Raceway Associates, Inc. (“Summit Point”) against a deliberate intent lawsurt filed
by one of Summit Pdint’s employees and that Bri,ckstreet is liable for the .costs of defense and
settlement amounts paid by Summit Point to its ernplr)yee. The Circuit Cop.rt rréver certified its
 ruling as final, but instead schgduled the remaining counts raised by Summit Point (bad faith and -
-unfair trade practices) for trial in F r:bruary, 2011. | o
III Statement of the Facts of the Case
A, | The underlying litigétion |
On February 27, 2007 Summit Point emplqyee Brandon Gregory (“Gregory”) severely
-injured h_is. hand while working in Summit. Point’s wood flooring shop. The Occupational Séfety
and Health Administration (“OSHA”) ir'lvlestig.erted 'Summit-Po.in.t’s workspace after Gregory’ s
| m]ury and cited Summit Point for infractions involving .improper training and energy control a
pro'cedures. Gregory filed suit against Summit Point on March 4, 2008, alleging that Summit
Point, along with its presider1t and the wood flooring shop supervisor injﬁred him with deliberate
intent purs‘uant to West Virginia’s “deliberﬁte intent” statute, W. Va. Code §23-4-2(d)_(2')(ii).'
. At the time of Gregory’s injury, Summit Point was insured by Brickstreet under polir:y

no. WC 10001513-03. See Policy, attached to Complaint as Exhibit A. Summit Point notified



- Brickstreet of the deliberate suit against if in writing on April 14, 2.008, and asked Brickstreet to
assume the costs of defense. May 4, 2010 Summary Judgment Order, p. 4. Receiving no
respbns’e, Summit Point sent the letter again to Brickstreet, this time by certified mail, on June

24, 2008. Id. Once again, however, Brickstreet fail_ed to respond.” On July 29, 2008, Summit
_ Pbint sent yet another letfer'to Brickstreet again asking BriCkstreei for a coverage determination.
- Id, pp. 4-5. On August 14, 2008, 6ver .1'20 days after Summit Point’s initial written request _fof |

coverage, Brickstreet finally respdndéd in writing by deny_inglc.:overage on the grounds that

Gregory’s suit fell w1thm the following exclusion in Summit Point’s policy:

WEST VIRGINIA INTENTIONAL INJURY EXCLUSION ENDORSEMENT |

F.  Payments Yoti Must Maké
You are responsible for any payments in excess of the benefits regulaﬂy
provided by the workers compensation law 1nclud1ng those required

because:

1. of your serious and willful rmsconduct or arising out of West -
Virginia Annotated Code §23-4-2.

C. Exclusions

This insurance does not cover:

5. Bodily injury caused by your intenﬁonal, malic'ious' or deliberate
act, whether or not the act was intended to cause injury to the
employee injured, or whether or not you had actual knowledge that
an injury was certain to occur, or any bodily injury for which you
are liable arising out of West Virginia Annotated Code §23-4-2.

Policy, WC 99 03 06; Order, p. 4. By this time, Summit Point long since had been forced to pay |

for its own defense. Id. After the Circuit Court ruled ’_Lhat the OSHA citations were dispositive




for purposes of Gregory’s deliberate intent suit (essentially foreclosing any defense that SMt
P’oinf might have_); Summit Peint was forced to settle G*regofy’s claims unfé.\}erably. | |

B. : Brickstreet’s erigins |

Like other West Virginia employers, Summit Point was insured under the former West.
Virginia W-erkers’ Compensation Commiésiqn (“WC.C”) prior to Brickstreet’s existence. In
2005 , the Legislature created Brickstreet, a private compaﬁy, to replace the WCC and to offer
workers compensation and related insurance. Upon Brickstreet’s creation, those employers
formerly insured by the WCC beeame Brickstreet insureds. W. Va. Code §23-2C-15(a).

As the sole successor to the WCC, Brickstreet admittedly had a two and a half year
monopoly in the worker.s compensation insurance field. Petition, p. 5.- This monopoly ensured
.that Brickstreet would be i)roﬁtaﬁle during its initial years of operation. However, Bricks’creet-’s
" monopoly came with certain Obligat';one: 1t was required to offer other tyi)es of insurance
. coverage incidental to standard v&orkers_ compeﬁsati_on insurance. The Legislai:ure had
previously drafted Ar_ticle 4C of Chapter 23 of the West Virginia Cede, entitled “Employers
Excess Liability Funci,” expressly “to pennit_ the establishment of a system to provide insurance
coverage for embloyers Subjeet to this chapter_[QBj who may be subjected to liability under
| section two,. article feur of this chapter, for any ef_(cess of damages over the amount reeeived or
receivable under this chapter.” W. Va. Code §23-4C-1. The section mentioned, §23-4-2, is the

deliberate intent statute which codified exceptions to employers’ workers compensation-based

immunity.! See Powroznik v. C. & W. Coal Co., 445 S.E.2d 234, 235 (W. Va. 1994) (‘.‘the

! A deliberate intent action is also known as a Mandolidis action after Mandolidis v, Elkins
Industries, Inc., 246 S.E.2d 907 (W.Va. 1978), the case that created an exception to an employer’s
workers’ compensation-based immunity in cases in which employers acted with deliberate intent

3



Employers Excess Liability Fund (EELF) created under W Va.Code, 23 4C 1, et seq. ... was
designed to protect employers from excess damages arising out of deliberate intent cases™).
When creating Brickstreet, the Legislature added a section to Article 4C clearly defining
Brickstreet’s duty with respect to deliberate intent coverage:

“Upon the termination of the commission, all aesets, obligé.tions and liabilities

resulting from this article are transferred to the successor of the commission.

Thereafter, the company [Brickstreet] shall offer insurance to provide for the

benefits required by this article until at least the thirtieth day of June, two

thousand eight” (emphasis added).

W. Va, Code § 23-4C-6. See also W. Va. Code § 23-2C-3(a)(1)(B) (reQuiring Brickstreet
to “Proificie employer’s liability insurance . . . including . . . employer excese liabilityr coverage as
provided in this chapter”). Therefore, by plain, unainbi-guous statutory commanci, the Legislature
required B_rickstreet to offer deliberate intent covefage to its insureds at least until June 30, 2008.

C. ._Summit Point’s.policy with Brickstreet |

‘ Sumrrﬁt Point’s policy with Brickstreet pro.vi_ded two types of coverage: Part One,
workers’ compensation insurance; and Part TWO, Employers Liability Insurance. The policy
covered the period between janua.ry 1, 2007 and July 1, 2007, and provided mjury coverage in
the amou'n_t of $100,000.00 for each.accident. Pelicy, Informatien page.

No Brickstreet agent ever met with or explained the policy to Summit Point, Order, p. 3.

and Brickstreet admits it made “no offer of coverage, be it for workers’ compenSation coverage,

resulting in employee injury. The West Virginia legislature codified the Mandolidis exception to
employer immunity in §23-4-2(d)(2), finding that the employer loses his immunity if the Plaintiff proves
that the employer injured him with specific intent, §23-4-2(d)(2)(i), or if the Plaintiff satisfies the five
factor test found in §23-4-2(d)(2)(ii) concerning intentional exposure to a known unsafe working
condition in violation of safety rules or standards.




‘delibe_rate intent"eoverage, or any other type of coverage.” Brickstreet’s Opposition to Summit
Point’s Motien for Partial Summary Judgment (designated as record doc. no. 5), pp: 9-i0.
D.  The Circuit Court’s Orders o o
On May 4, 2010, the Circuit Court held that, t)ecause Brickstreet was required by statute B
to offer deiibefate intent insurance, this Court’s decision in Bias v. Nationwide Mut. Ins. Co.,
.365 S.E.2d 789 (W.Va.1987) requifed Briekstreet to offer the insurance in a comrnercially
reasonable manner, Order, p. 8. Ttle Circuit Court noted that, under Bﬁ, if an insurer does not
make a commercially reasonable offer of statutorily mandated coverage (and obtain a knowing -
and informed waiver if the _effer is refused),_ the coverage 1s deemed to be included in the
insured’s pelicy' By eperation of latV. | Order, p. ._1 1. Brickstreet. adn‘litted that it ddd not n1ake any
- offer (let alene a M—cornplian‘t offer). Therefore, it followed that deliberate intent insurance
was included in Summit Point’s pol'icy as a matter of law. Order, p. 11. |
The Court also f.ound.that deliberate intent coverage was inclnded in_Sutnmit Point’s
pdlicy due to ambiguities in Part Two — the Employers Liability. C_otrerage portion — of the
Policy. The Court found that Brickstreet’s attempted exclusion was insnfﬁcient because it. did
‘not clearly specify what it was excluding. | drder, p- 12. Therefore, because exclusions are
str_ictly construed against the insurer and .because,. in cases ot” ambiguity, an insured’s reasonable
expectations of coverage apply, the Court held that deliberate intent eoverage was included in
Snmmit Point’s policy as a rnatt_er ef law. The Ceurt further found that, because Summit Point’s
damages flowed proximately from Brickstreet’s wrongftﬂ refusal to defend and indemnify
Summit Point, Brickstreet was liable for all coneequential damages, including attorneys fees and

eests and settlement amounts in excess of the $100,OOOI policy limits.



On June 29, 2010, the Circuit Court _eritered an agreed judgment order setting the amouet
damages with respect to those"i_ssues, and noted that it would schedule the remaining counts for
trial. Nowhere in either the summary judgment or agreed jﬁdgment order did the Court certify
that its _j_udgments were final pursilant to Rule 54 of the West Virginia Rules of Civil Procedure.
IV.  Discussion of Law

A Standard_ef Review

Because the Circuit Court’s decision concerned the interpretetion of a contract and the

interpretation of a statute, this Court’s review is de novo. Syl. pt. 1, Carper v. Watson, 697

S.E.2d 86, 89 (W.Va. 2010) (de novo review of questions f‘invblving a.n interpretation of a
statute’) (eitation ofrﬁtted); Payne v. Weston, 466 SE2d 161, 165-66 (W. Va. 1995) (“The
interpretation of an insurance coﬁtract . .. isreviewed de novo . .. ) (citation omitted).

This Court’s review is also guided by lohg-stanciing precedent in this State mandating that
insurance policy language be construed liberally in favor of the insured. Prete v. Merchants
Property Ins. Co. of Indiana, 223 S.E.2d 441, 443 (W.Va. 1976) (“The guiding princiele of

construction in cases of insurance contracts requires us to construe the language liberally in favor
of the insured”) (citations omitted). Exclusions in insurance polieies “will be strictly’conét_rued
against the in's'urer'in order that the purpose of p'roviding indemnity ﬁot be defeated.” Jenkins v.
‘State Farm Mut Auto. Ins. Co., 632 S.E.2d 346, 350 (W.Va.2006) (citation omitted). An
insurance company “seeleing to avoid liability through the operation of an exclusion has the

burden of proving the facts necessary to the operation of that exclusion.” Id. (citation omitted).

See also Erie Ins. Property and Cas. Co. v. Stage Show Pizza, JTS, .Inc., 553 S.E.2d 257,261



| (W.Va.2001) (where policy provision “will largely nullify the purpoSe of indemnifying the
..insured, thé appiicati_on of that provision will be severély restricted”) (citation omitted).
B. Brickstreet’é appeal is premature.
“The usual prer.equisite”._fo.r this Court’s “appellate jurisdicﬁon is a final judgment,_ final

in respect that it ends the case.” C _& 0 Mdtors, Inc. v. .WeSt Virginia Paving, Inc., S.E.2d 905,
| 90§ (W. Va. 2009) (citatio;l omitted). AI case is fma;l ;‘only when it terminates the litigation

between the parties on the merits of the case and leaves ﬁothirig to be done but to enforce_by

execution what has been determined.”l Id. (citations omitted). This “rule of ﬁnality”. is not
: discretionéry: it is a statutory mandate designed to prohibit piecefneal appellate review of trial
court deCisio_ns whlch do not terminate. the litigation. Id. (citations and internal punctuatib_n
omitted). The instant litigation clearly is not ﬁn_él because fhe litigation has not terminated. As
Brickstreet admits, Summit Poirit.’s bad faith and unfair trade practices'cla.tims ai'e still péndigg _
before the Circuit Coutt. Petition, p. 11. . Rule 54 of the West Virginia_Rules of Civil |
Proéeduré, allows a circuit court to direct entry of a final judgment, ex}eﬁ Where such judgment
does not terminate the litigation with respect to all parties and ciainls, only if the court expressly
" determines that “there is no just reason fo.r délay and'upbn an express direction for the entry of
judgment.” If the Court does not_maké such a determination, any Order “which adjudicétes fev;/er
tha_ﬁ all the claims orﬂie rights and liabilities Qf fewer than all the parties shall not terminate the
action as to any of the claims or parties ... .” W. Va. R. Civ. P. 54(b). This Court has “ not,
‘however, strictly adhered to the requirements of a Rule 54(b) certification in order to invoke Rulé

54(b).” Hubbard v. State Farm Indem. Co.,"584 S.E.2d 176, 183 (W. Va. 2003). Even if an



order does not contain Rule 54(b)’s languége, ,it may be considered a ﬁnal.o_rder if it
“approximates a final order in its nature and effect.” Id. | |
In Hubbard, a case involving. cotze_rage clairns and breaeh of contract clairns, this Court
" permitted a Rule 54(b) appeal from the lower court’s surnmery judgment order concerning
eeVerage despite the fact that the bad faith issues r_emarn to be litiguted. The Court found that
“[b]ecause the . order'could be construed as final as to the coverage and duty to defend claims,
[the appelle.nt] could have taken a petition for éppeal to this Court from the summe.ry judgment
rendered against it on these claims.” Id., 584 S.E. 2d at 184.
At ﬁrst blush, this la.nguage seems to permit Brlckstreet’s appeal However the Hubbard
Court noted that use of Rule 54(b) “should not be routine and should be reserved only for the.
inf.requent.harsh case.” Id. atn. 16. Hubbard’s complic_ated .fact pattern involved. multiple
insurance companies litigating different liabiiity-issues. ‘The lower court-erroneously found that -
summary Judgment agalnst one insurer proh1b1ted recons1derat10n of a summary Judgment erder '
" against the other insurer. 1d. at 180. Because there was no Rule 54(b) certification by the lower ‘
court and because the time for reconsideration under Rule 60 had passed,” one insurer found
_ .itself bound by vuhat 'a'ppeared to be an i_nterlocutOry decision egainst another insurer. Rule 54(_b) _
eertiﬁcation was necessary under the facts of M to re.solve the appellate rights of the
different insurers. | |
There are no similarly harsh facts in this case. This case is a familiar breach of -

contract/bad faith case by one éggrieved insured against one insurer. Briekstreet has not asked

? The Hubbard appellants’ Motion for Rule 60 relief was denied, and their petition for a writ of
proh1b1t1on was also denied. 584 S.E.2d at 180. _




the Circuit Court to alter or amen'd.its orders nor has it moved for Rule 54(b) certification. If -
. Hubbard is extended to the facts of this case, then every case in which a plaintiff files botﬁ
coverage and bad faith counts — n'early' every case_in Which an insured sues an insurer — will be
subject to Rule 54(b) appeal, thus contradicting:M’s _instruétion ﬂ1at such appeals should
be limited to the 1nfrequent harsh case.

The Circuit Court’s orders resolve only one part of this 11t1gat10n leavmg other parts to be
determined. Until all are determined, Brickstreet does not have the right to appeal and this Court '
should decline to hear Briékstreet’s appeal.” James MB V. Carolm M., 193, W. Va. 289, 292,
456 S.E.2d -16, 19 (1995) (“With rare exceptiqn, the finality rule is mandatory and
jurisdictional”).
| C. The Circuit Court correctly found that Brickstreet’s failure to make a

commercially reasonable offer of deliberate intent coverage resulted in that
coverage’s inclusion in Summit Point’s policy as a matter-of law..

The Plaintiff’s argument is straightforward. West Virginia Code § 23-4C;6 required |
Brickstreet to “offer insurance to 'provide' [deliberate intent] benefits. . . until at least the thirtieth

day of June, two thousand eight.”® Because the offer was mandated by statute, previous

decisions by this Court required the offer to be made in a specific, commercially reasonable way

~ and any rejection of the offer had to be knowing and informed. | Bias v. Nationwide Mut. Ins.
Co., 365 S.E.2d 789, 791 (W.Va.1987) (superéeded by statute with respect to underinsured

motorists coverage), states that:

3 With respect to Summit Point’s coverage claim, Brickstreet states that its duties began January
1, 2006 and ended on June 30, 2008. Because the underlying claim (Gregory s injury) arose on February
27,2007, it is undisputed that the claim falls within the period of time described by the statute.

9



~ Where an offer of optional covérage is required'by statute, the insurer has the
burden of proving that an effective offer was.made . . . and that any rejection of
said offer by the insured was knowing and informed. . . . The insurer’s offer must
be made in a commercially reasonable manner, so as to provide the insured with
adequate information to make an intelligent decision. . . . The offer must state, in
definite, intelligible, and specific terms, the nature of the coverage offered, the . -
coverage limits, and the costs involved.”
Brickstreet _admiftedly never made an offer of any sort (let alone an offer describing the nature,
limits and costs of thé COvera'ge),. and never obtained a knowing and informed waiver or rejection
of deliberate intent coverage from Summit Point. May 4, 2010 Order, p. 10 (finding “no
evidence of a knowing and informed rejection of deliberate intent coverage by Summit Point™).*
Bias describes what happéns when an insurer fails to make a statutorily mandated offer:
“When an insurer is required by statute to offer optional coverage, it is included in
the policy by operation of law when the insurer fails to prove an effective offer
and a knowing and intelligent rejection by the insured.” '
Bias, syl. pt. 2. The result in this case follows irresistibly from a combination of § 23-4C-6 and
B : because Brickstreet failed to make its statutorlly requlred offer of dellberate intent coverage

to Summit Point, the coverage is 1ncluded in Summlt Point’s pohcy by operation of law. .

1. Brlckstreet’s is not the WCC it is a private company with additional,
~ statutorily mandated obhgatlons

Brickstreet argues that it did not have to offer dellberate infent’ coverage because its :
obligations were identical to the WCC’sﬂ obligations. Petition, pp. 14-21. Because Sumnﬁt Point
did not voluntarily choése delibéfa_te intent. coverage under the old WCC, Bricksﬁeet contends
that Summit Point similarly did not have coverage éfter novation t§ Brickstreet. This argument '. |

must fail because it simply ignorés the plain langilage of §23-4C-6. Brickstreet’s obligations .

* In fairness, Brickstreet has never argued before the Circuit Court or this Court that it ever
obtained a waiver of deliberate intent coverage, knowing or otherwise, from Summit Point.
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.were not identical to the WCC’s. Brickstreet was given a new_speciﬁc’ obligation after novation:
“Upen the termination of the commission, all essets, obligations and liabilities fesultiﬁg from this
article are transferred to the successer of the commission. Thereafter, the company [Brickstreet]
| shall offer ineurance te provide for the benefits requir_ed by thls article . . .” W Va. Code § 23- |
4C-6 (emphasis edded). This obligation to foer .deliberafe intent insurance did net_exist (and
could not have existed) .until after the WCC’s tenhinaﬁon' ﬁerefore' it could not h'a\.le ‘been an
obligation of the WCC. Itisa new, clear statutory obhgatlon of Brlckstreet

Brickstreet is not the WCC. It is a newly created private entity. W. Va. Code
§23 -2C-3 (@)(1) (“On or before July 1, 2005, the executive director may take such actions as are
necessary to establish an employeré’ mutual insurance company as a d_omestic, -priieaté, nonsfock,
corporation . . .”’) (emphasis add_ed). Asa pﬁvate entity.v.vith a near moﬁopoly, Brickstreet was |
given the opporturﬁty to make a éreat deal of money.s.‘ .Howevel':,'-as a private. corﬁpany,-it also
had to follow the same in_surahce law that every other private company. follows. Brickétreet had
no right to ignore the plain commands ef Bias and § 23-4C-6, and the Circuit Court correctly
: enforced Br1ckstreet s compliance. Wllley v. Bracken, —S.E.2d —, 2010 WL 4025599 (W.Va. |
2010) (“1f a statute is plain, this Court lacks authorlty to construe its prov1s1ons and we must,

instead, apply its clear terms”) (citation omitted). -

_ 5 Apparently Brickstreet did make a great deal of money. See BrickStreet Financials at https:/

www.brickstreet.com /General /Pages /Newsroom.aspx (noting a $113,600,000.00 profit in 2008). _
Brickstreet’s proﬁtablhty undermines an argument it suggestéd bélow (but not on appeal) that an adverse
ruling would constitute a significant financial burden. Additionally, Brickstreet’s window of exposure
‘under Bias and W.Va. Code §23-4C-6 is now closed. Summit Point likely was one of the few employers -
injured by Brickstreet’s failure to defend claims arising between January 1, 2006 and June 30, 2008. By
statute, claims arising after that point would not be subject to Bias-type arguments.
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2.  An affidavit by an employee of the Office of the Insurance
Commissioner solicited ex parte in private litigation may not be used
in an attempt to contra__dict clear statutory language and case law.

In an e_ffoﬁ to av_'oid the clear requirements of W. Va..Code § 23-4C-6 aﬁd Bias,
Brickstreet relies on an April 5, 2610_ affidavit from the West Virginia Office of Insurance
Commissioner’s (“OI_C”) general counsel, Mary J aﬂe Pickens, Statiﬁg thét the OIC does not-
interpret §23 44C-6 to require Brickstreet to offer deliberafe intent coverage iﬁ a _Bi;as&ompliant
manner. Exhibit A to doc. no. 9 designated by Brickstreet. Although it is pérhaps unseeﬁﬂy that
a private compahy such as Brickstreét can successfully soiicit ex parte an affidavit from a sitting
- government employee during pending civil litigation, the affidavit is noﬂﬁng mofe than Ms.
Pickens’s private opiﬁjon. The affidavit cannot be an expression of OICI policy beca_use itrdoes;
not comply with West Vir.ginja’s' Administrative Procedures Act (“the APA”), W. Va, Code |
© §29A-1-1 ef seq. -

Under the APA, admirﬁstrétive agericigs_ such as the OIC afe required to follow a set of
statutorily deﬁned procedures before makmg any “stafement of policy or interpretation of ge_néra.l
application and future effect . . . affecting private righfs, privileges or iﬁterests.” §29A-1-2(1);
§29A-3-1. For 'examplg, agency rules must be filed in fhe State Register or tﬁey w_iu bé deer_ned E
“void and uﬁenforceable and shall be Qf no further force and effect.” §29A-2-5. The agency |
must allow an opportunity for public comment, and musf attach “a fiscal note” to its proposed
mle itemizing the costs to the state and persons affécted by the fuie. §29A-34,5& 8.

Ms. Pickens’s affidavit, which discusses sections of the Wesf Virginia Code in an
obvious aﬁempt to influence thlS litigat_ioﬁ in Brickstreet’s favor, purports to affect nég'atively

Summit Point’s claims and right to insurance. Thus the affidavit falls under the definition of a
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rule ‘subjact to‘the APA because it is intended to be a statement and inte_rpretation of general
application (it describes itself as “the opinion of the OIC” without limitatio'n, 193] wlﬁah affects
private nghts and interests. §29A-1-2(i). However, a review of the State Reglster available at
http :/I'www .s0s. wv.gov/administrative- law/reglster/Pages/ZO10-H1stor1ca1 aspx, shows no
record of the affidavit at or before the time it was included in this case, no public comment
information and no ﬁscaﬁt notes. Itse_ems clea; that the afﬁdavtt di_.d' not. comply vtzith the APA,
nbr,' likely, was. it intended to so comply. :Therefore, to thé extent that the affidavit is inte_nded to
be an expression of OIC policy, it is void for violating the APA6 and it beqomes nothing more
than one attomey-’s .personal obirtioﬁ |
Even assummg arguendo that the affidavit were a properly promulgated 0IC

Jinterpretation, it would st111 be v01d because it conﬂlcts with a clear and unamblguous statute.
W. Va. Code 23-4C-6 states that Brickstreet “shall offer” delibefat_e intent insu'rance. To offer
something is to “present[] something for aécepta.nce.” BLACK;S Law DICHONARY, p. 1.1..1 , |
(Deluxe 7th ed. 199_9);. see also http:.//dic.tionary.reference.com/browse/offer (defining “offer” as
“to present for acceptance or rejection.” That is the obvious, familiar meaning of “offer.”
_ Therefote, tvhen_ the atamte required Brickstreet to offer deliberate intent iﬁsurance,_ Brickstreet
was required to present the insurance to Summit Point for its acceptahae or rejection. Ms.

Pickens’s affidavit, on the other hand, argues that “offer” really means something like “provide

§ Agencies are also allowed to ‘adopt “interpretive rules,” i.e. a rule “intended by the agency to
provide information or guldance to the public regarding the agency's interpretations, policy or opinions
upon the law enforced or admmlstered by it.” §29A- —2(c) These rules are subject to less formality,
however, by definition, they are “not intended by the agency to be determinative of any issue affectmg
private rights, privileges or interests.” Id. Interpretive rules may not regulate private conduct, nor are
they allowed in any way to “affect[] any legislative or judicial determination regarding the prospective
effect of such rule.” Id. Clearly then, the affidavit, which is designed to affect the outcome of this case
and Summit Point’s rights to insurance, cannot be an interpretive rule. -
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the same coverage previously provided.” This interpretation has no basis in law, fact or -
lexicography and because it contradicts the plam meaning of the statute it 1s not ent1t1ed to

deference from this Court. See e. g State ex rel. Crist v. Chne 632 S. E 2d 358, 367-68 (W.Va.

2006) (insurance commi_ssioner’s 'mterpretation given deference only “so long as it is consistent
with the plain meaning of the g'overning-statute”) (citations .om;lt_ted);', Lovas v. Consolidation

- Coal Co.,662 S.E.2d 645, 649456 (W.Va. 2008’) (Whenever an.administrative agencj’s
interpretatien conflicts with the statute, “there is no question . . . that the stétute must control™)

- (citations omjtted).7. | |

3. Bias applies to Brickstreet as it apphes to every other i msurer and
every other statutonly mandated offer of i insurance.

4

Although Brickstreet argues that Bias “is not ap_pl‘i'cable to the' privatization of workers’.

compensation,” Petition, pp. 19-21, Bias’s syllabus points are very clear:
1. Where an offer of optional eoverage is required by statute, the insurer has the
burden of proving that an effective offer was made, and that any rej jection of sa.1d
~ offer by the insured was knowing and informed.
2. When an insurer is required by statute to offer optional coverage, it is included
in the policy by operation of law when the insurer fails to prove an effective offer
and a knowing and intelligent rejection by the insured.

Bias, syl. pts. 1 & 2. These syllabus points are not limited to offers of uninsured or underinsured

motorists coverage. They are not limited to any other offers of insurance. They are stand-alone

7 Ms. Pickens’s affidavit also conflicts with the OIC’s own previous public statements. On its
website the OIC states that “BrickStreet Insurance is required by the provisions of W. Va. §23-4C-6 to
offer insurance to provide for the benéfits required by Atticle 4C until at least June 30, 2008. .. .” OIC
FAQ (available at http ://www. wvinsurance. gov /Link Click aspx9ﬁ1et1cket—X HWH95bhus %3d&
tabid=73&mid=768; see also Memo to Atteridees of April 8, 2008 Carrier Conferencé re: Déliberate

Intent (“BrickStreet is required by law to offer coverage for deliberate intent until at least June 30,
- 2008”) available at http ://www. wvinsurance.gov /LinkClick. aspx?fileticket= vY7xeghs 4m4%3d&tab1d

=73&mid=768.
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points of law applicable to all statutory offers of insurance. Tellingly, Bias uses the indefinite |

pronoun “an” to refer to any offer of insurance that an insurer might be required by statuteto . -

make. See e.g. Maupin v. Sidironolis, 600 S.E;2d 204, 209..-10 (W.Va. 2004) (“Typically . . . ‘an’
is construed as making general, rather than specific, refetences to its vvords .of modiﬁcation”) .
(citations omitted); Tracy v. Cottrell ex rel. Cottre.lll, 524 S.E.2d 879, 895 (W.Va.1999) ((“the |

| adjective ‘@’ .. is commonly called the ‘_indeﬁnite article,’ . because it does not define any
particular person or thing”) (citation omitted and internal punctuation aitered).

A cﬁrsory review of the West Virginia Code shows that the Legislature used the term

“shall offer” in many other ihstances in addition to §23-4C-6. See é.g. W. Va. Code, § 23-4B-9
(Coal-Workers’ PneMoconi'osis Flind); W. Va. Code, § 29-.12B-6l(health care pfovider
professional liability prior acts coverage); W. Va. Code, § 33-6-31f (uninsured and underinsured
motorists’ coverage); W Va. Code, § 33—.6-.37:-(coverage for the non-cancelled part of .
combination coverage); W. Va. Code, § 33-16D-7 (small employer accident and sickness |
insurance); W. Va. Code, § 33-16-31 (other health benefit plans to émall eniployers); W. Va.
Code, § 33-20D-3 (malpractice tail insurance); and, W. Va. Code, § 33-48-8 (model coverage for
uninsurable individuals). Bﬁckst;eet’s duty under §23-4C-6 and Bias, therefore, is not an
aberration: it is a duty well-known to the law of West Virgim'a,. and a duty explicitly imposed on
Brickstreet and any other insurer who is required by statute to offer coverage. See also Riffle v.
State Farm Mut. Auto.. Ins. Co., 186 W.Va. 54, 55,410 S.E.2d 413, 414 (1991) (“The plain
language of Bias provides that if an insurer fails to prove an effective offer and a knowing waiver
of the statutorily requit'ed coverage, then that coverage becomes part of the policy by operation of |

law™),
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The Legislature was presumed to know Bias’s holdiﬁgs when 1t énaéted West Virginia
Code §23-4C-6 in 2005, and it must be presumed to have intended to obligate Brickstreet to
follow Bias. Syl. pt. 4, in part, Charleston Mea Medical Center, Inc. v. Staté Tax Dept. of West
Virginia, 687 S.E.2d 374 (W.Va.2009) (it is presgmed that the IegiSlafors who drafted and
passed [a stétute] were familiar with all eXisting law, applicable to tﬁe‘ subject matter, whether
‘cbnsti‘cutional, staﬁutorjr or éqminon . ”) (citations omitted).® |

4. Complianée with Bias was not a practical impossibility.
 Brickstreet’s final argument w1th respect to Bias is that compliance with Bias was

pfacétically ixﬁpossible. ThlS is so, according‘to Brickstreet, becéﬁse it would have Bccn “very
 time consuining and unreasonable” for Brickstreet to have MeA%-complimt offers toand
secured waivers ffoni 30,000 West Virgin.ia employéré betWe;en the time the “WCC terminzted at
11:59 p.m. on December 31, 2005 and [the timé} Brickstreet assumed coverage; as it existed, on

12:00 a.m. on January 1, 2006.” Petition, p. 22.

® Brickstréet also refers in passing to Luika v ‘

- S.E.2d 896 (W. Va. 2005). Although Brickstreet does not dlSCllS __Lglg,gﬂ m the argument portlon of 1ts
Petition, it argued below that Luikart stands for the’ proposition that an insurer has no statutory duty to
offer stop gap or deliberate intent coverage. However, the Luikart case makes no reference to W. Va.
Code §23-4C-6 or Brickstreet’s duties, and for good reason: the statute didn’t exist at the time the case
arose and neither did Brickstreet. L) ikart involved a declaratory Judgment actlon by an employer agamst
a private insurance company argumg t 1ssued by the msurer
sheuld cover a deliberate intent action filed agamst the employer. The deli : rose i
1999, when the insured’s employee was kllled on the job. 613 8 E 2d.at 899, However, unllke 1n this
case, the insurer in Lmkar: was under no statutory duty to offer deliberate_ intent coverage under its '
commercial general habﬂuy policy. Brickstreet did not exist in 1999 and no code section required a
non-existent Brickstreet, or anyone else, to offer delibetite intent coverage in 1999. Therefore, when
Luikart arose, the insured employer could pomt to no statutory duty to offer stop gap coverage in effect at
the time of its policy with its insurer. Id. at 902-03. The difference betweer Luikart and this case is '
obvious: after the Luikart case arose, the Legislature created Brickstreet and passed §23-4C-6 requiring
Brickstreet to offer deliberate intent coverage to its insureds, mcludmg Summit Point. This placed the
offer squarely within the plain language of the Bias syllabus points.
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It is not.clear why Briékstreet limits its offer wiﬁdow to the one minute period before its
existence. It sﬁre_ly could have mailed a ;13~_i2_1$_;compliant offer (statiﬂg “in definite,. intelligiblé;
_aﬁd specific terms, the nature of the coverage oﬂ'efed, the coverage limits, and the costs
involved”) to its insured after it was created. The offer itself \.Nould.have been eésy to constrqct:
‘Brickstreet’s own Rates and Rating Manual, see Addendum 1, pr§vidés a_tabie listing deliberate
~ intent coverage mﬁounts and coneépoﬁding premiums calculated automatiéally as.a pefce_ntége of
the base premium. Id., p. 22. It therefore would have been a sixnple matter to offer the premium
- and coverage amount to each employer.’ Instead, Brickstreet never 1f1ade %—comp.liant' offers
of delibérate intent insurance af_any time because it wroﬁgly believed that it d1dn’t have to.

The “very time consmning__énd umeasonéble” lahgﬁage Brickstreet reli'es"o.n. comes fr'bm '
Cox. v. Amjci(, 466 S.E.2d 459 (W. Va. 2005) which Brickstreet cites fdr the pfoposition that
B offering optionai coverage to and obtaining rejections from eVery insuiéd under a -giv_en.pblicy-. is

unrea_sonably burdensome. Petition, p. 22. However, Cox is critically distinguishable because

- the insurer in Cox did'in fact make a _]ﬁa_s-c_omplaint offer to and ré(:eivé a knowing rejéction
ﬁom the politholder_. Id. at 46 5 . The issue before the Court was whether the insurer is required:
to make a Bias offér to otﬁer" insureds under thé policy in addition to the policyholder. The Court
found that multiple Bias offers are not reduir’ed: once one named insured on the .policy makes an
election of éoverage pursuant to a Bl_as, that.election bindé all other ins1.1r.ed.s under the policy. Id.
at 466. Cox’s hol_diﬁg makes sense in light of the facts of that case: it is unreasonable to force

- the insurer to make separate offers to the other insureds under the policy. The poiicyholder is

? 1t seems implausible that Brickstreet means that the actual mailing process is time consuming
and unreasonable because it mailed out letters “to each policy holder” without complaint. Petition, p. 7.
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reasonably assumed to speak for those under his policy. However, in the instant case, Brickstreet
never made any offer of deliberate intent coverage to Summit Point. Therefore, Cox is simply
inapplicable. '

D. = The Circuit Court correctly found that dehberate intent coverage was
- included in Summit Point’s policy as a result of amblgultles in the policy.

‘The Circuit Court found that deliberate intent coverage also was included in Summit

' Point’.s policy under the doetri.ne of reasonable expectation: the poliey langoage was ambiguous -
and Summit Point reasonably expectedsuch coverage. Order, p. 13. Specifically, the Circuit
Court reasoned that the title of Part Two of Summit Point’s policy, “Employers Liability

' Insurapce,” closely matched the la_rlgo_age in policies offering deliberate intent coverage long-
issued By insurers in this state. The Circuit Court also concluded that Brickstreet’s attempt to |
“exclude deliberate intent coverage from Part Two of the Pohcy (whlch otherw13e covers bod11y
injury to Summl‘r Point’s employees) falled because the er(clus1on did not refer to “broad form”
or “deliberate intent” coverage and d1d not refer to the'spec1ﬁc dehberate‘ intent statute. Such
lack of specificity resulted in ambiguity (which, under West Virgiﬁia law is always construed
against the ins1.1rer),11 and the ambigoity,- in turn, p'ermi.tted. Summit Point to reasonably expect

deliberate intent coverage.

1 During the several rounds of summary judgment briefing below, Brickstreet never raised an
argument concerning Cox or the burdensome effects of complymg with Bias. The Circuit Court never
considered the issue¢. Therefore, Brickstreet may not raise the issue for the first time on appeal.

Builders’ Service and Supply Co. v. Demy sei" 680 S. E.2d 95, 99 0.9 (W.Va. 2009) (“issues not raised in
the trial court and first raised on appeal are considered Walved”) (citations omltted)

11 Exclusions “will be strictly construed. agamst ‘the insurer in order that the purpose of providing
indemnity not be defeated.” Jenkins'v. State Farm Mut. Auto. Ins. Co,, 632 S.E.2d 346, 350
(W.Va.2006) (citation omitted). An instrance company “seekmg to avoid liability through the operation
of an exclusion has the burden of proving the facts necessary to the operation of that exclusion.” Id.
(citation omitted). o
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Brickstreet argues thét the Court simplsr ¢rred when it sfated that the policy did not
exclude “broad form” or “delvibe'rate intent” coverage and points to the sections of the policy it
deems relevant é.S proof. (Petition, pp. 23-25).- However, the Court referred to the phrases
“broad form™ and “deliberate ihtent” in'quotes in its o_rder to mean thaf those phrases the'r'nsevlves.
did nbt appear in fhe exclusion,. as indeed, théy do not. Brickstreet seems ‘to"argu'g that the
language of the éx‘clusioﬁ, which purportedly describes a deliberate intent cauée- bf aétion,
suffices. But that language does‘ﬁot track the five point test found in W. Va. Code §23-4-

: 2(d)(2)(ii5. Brickstreet merely refers to §23-4-2 without épecifying the specific subsection.

This faiiﬁre to épecify the relevé.nt subéection is critical. Thé othér suBsection of the
_ statufe, §23-4-2(d)(2)(i), gives rié.e to an entirely différ’ent cause of a_c_t'ic})n.. An ac't.i.c')n 'undér?§23_
4-2(d)(2)(i) is not based on thé five point test found in subsection (ii), rather it is based on an
.employer’s “consciously, 'subj ccfcively a.md.-delv.iberately formed intention«to.-p'r-oducé the \Speciﬁc |
result of injury or death'to.an e_mployee”. §23-4-2(d)(2)(1). The language in the Brickstreet
exciusion speaks _of “willful,” ‘fintentiona ¢ ;‘malicidﬁs” and “deliberate” acts — but those écts
logically fall under subsection (i). Indeed, Brickstreet’s use of the terms “wiilful” and
“malicious” strongly suggests th_é.t. it intended to refef to the lﬁghe-r vléve"l of employer cﬂﬁability
described m subécction_ ). Therefore,. Bricks&eet’s ex_clusion is at least anibigﬁou_s. An
employer could reasonably believe that it excluaes. coverage ohly for causes of 'action arising
under subsection (i). - |

In response to the Circuit Court’s conclusion that a policy éntitled'-“Employers Liability
Insurance.’? would lead a reasonable person to believe that the bolicy entailed deliﬁerate intent

coverage, Brickstréet_ argues that the policy title is irrelevant and that only the policy language .
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matters. However, the policy language itself states that “employers liability insurance 'apnlies to
bodily injury by .accident or bodily i m_]ury by disease” arising “out of and in.the course of the
injured employee’ S employment by you > Policy, exhibit A to Complaint. Thrs coverage, absent
any exclusi_on (or even with an eXclusion only for non-accldenta_l, willful misconduct under
subsection (.i)j, would certainly cover the underlying workplace injury in this case. Moreoyer,
given the role. that “Employers Liability” policies have played in msurmg delil)erate intent .
actions in this State, an insured could expect an employers’ liability poliey to provide deliberate -
intent coverage. |

AmbiQuity exists wllen a policy “is reasonably susceptible of two different meanings oris
of such doubtful meaning that reasonable niinds m.ight_vbe uncertain.or .disagree asto its meani'ng '.

. Syl. Pt. 1, in part, Shamblin v. Nationwide Mut. Ins. 'CO., 332 S.E.2d 639, 640

(W.Va.1985). In light of the reasonable disagreement-concerning the scope of .«Par_t_'Two of s
Summit Point’s policy and the specific nature of Brickstreet’s purported exclusion, the policy is
ambiguous as a matter of law. Such ambiguity must be construed liberally in favor of the

insured, Prete v. Merchants Pronertv Ins. Co. of Ind1ana 223 S.E.2d 441, 443 (W.Va. 1976).

Such ambiguity also means “that the obj ect1vely reasonable expectations of applicants and
intended beneficiaries regardlng the terms of i msurance contracts will be honored even though
pa1nstak1ng study of pol1cy prov151ons would have negated those expectations.” Jenkins v. State
Farm Mut. Auto Ins. Co 632 S. E 2d 346 352 (W.Va. 2006) (citation omitted). |

In Erie Ins. Prope_r_ty and Cas. Co. v. Stage Show Pizza, ITS, Inc., 553 S.E.2d 257, 262

(W.Va. 2001), the Court was called upon to decide whether an endorsement entitled “Employers

Li_ability-Stop Gap Coverage” provided coverage to an employer sued by one of its employees
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under the deliberate intent statute. The Court held that employers liabi_lity poiicies exist to fill

the gaps between basic workers’ comp_ensatiOn policies and general liabilii}i poiicies. Id. at 262. -

. After earlier citing law on insurance pohcy amblgulty, the Court found that the employers
liability policy in question created a reasonable expectation that deliberate intent action was
covered. Id. at 267-68. In the part of his opiniqn concuning with the majority, Justice Albright

~went further. He stated that an employers’ liability poligy which fails to provide cciveraée fora
deliberate intent acﬁon “must be seen as essentially illusory and meaningless” and ainy
construction of the policy reaching such a conclusion “would be absurd.” Id. at 268.

Similarly, as demonstrated by the affidavit of Summit Point’s manager, Sllini)nit Point- |

_ beiievéd that its'policy with Bri.ckst_reet brbvided coverage er stiits like Brand'o.n Gregbiy’s
deli'beratel intent suit. Doc. no. 4 deéignatcd by Brickstreie.ti Summit Poiiit’s Sumniary Judgi_nent
Motion, Exhibit B, Affidavit of Maria Orsini, 17.(“Had broad form .covergge ;b\e..en. explained to.
me by Bricksti‘eet', Summit Point would have purchased that coverage. I reasonably expected
that Surilmit Point’s insurance policy with Bricksi.réet woilld have covered injuries and lawsuits
similar to Braiidon_Gregory’s injury and laws_uit”)..u' Therefore, and in light of the ambiguities

“ properly _note;d by the Circuit Court, deliberate intent cdverage appii-ed to Slimmit Point’s policy.

E. The Circuit Court correctly found Bri ks_treet liable for all con
damages flowing from its wrongful failure to insure and defeng
Point. _

The Circuit C'oui‘t held that, because deliberate intent coverage was included in Summit

~ Point’s policy as a matter of law, Brickstreet’s failure to defend or indem_nify Summit Point

12 Brickstreet has not challenged on appeal‘tlie affidavit, or the Circuit Court’s reliance on this
affidavit at summary judgment. Nor has Brickstreet argued on appeal that summary judgment was
improper because it did not have the opportunity to conduct further discovery.
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égainst the under_lying délibgrate intent case brea_ched its insurance contract. See August 14,
2008 denial of coverage letter attached to Complaint as Exhibit E (“Summit Point . . . does not
have coverage for .. adeliberate intent cause of action [and] there ié no corresponding duty to.
defend”). Brickstreet’s wrongful denial of coveragé and defense forced Summit Point to defend
the case at its own cost and séttle the case without_any assistance ﬁom Brickstreet. These costs
flowed dﬁectly and proxirhately from Brickstreet.’-s. breach of contract; .th.ey are familiar and
expected coﬁsequences.

Itis se;ctled in West Virginia law (and Brickstreet does not dispute this point as a general
ruie) that an insurer’s .wrongf;ll failure to defend its insured‘will expose the insurer to liability for
attdrneys feés and‘costs incurred by the insured. See e. g.' Syl..pt. 3, Méréhall v. Fair, 41 6 SEZd
67 (W.Va.1992) (“Where an insured is required to retain counsel to defend himself in litigation
. 'be_cvause his -insurer--has refused without valid-justification to defend:him, in--violatioﬁ of'its
insurance policy, the inéur_ed is gntitled to recover from the insurer the expenses of litigation, ‘
including costs and reasonable attorney’s feés”) (cifation omittéd). It is equally settled as a
general rule that an insuref is liable to the extent of policy limits in such éases. Petition, p. 29.

The primary da.thages _dispﬁte in this case is whether an insurer who wron_gfulli fails to
defend and indemnify its insﬁred is liable for verdict or settleineﬁt amounts in excess of the
policy limits. The Circuit Co.urt found that the overwhelming authority justified recovery of
damages in excess of policy limits because such damages flow proximately from the insurer’s
wrongful conduct. This conclusion logically follows from both the general priﬁcipa.l permitting
consequential damages’in breach of contract cases and also from speciﬁ_é cases concerning

vb'reach of insurance contracts; See e.g. Syl. pt. 2, Kenﬁxclgz Fried Chicken of Morgantown, ﬁlc,
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v. Sellaro, 214 S.E.2d 823 (W.Va. 1975) (“Compensatory damages recoverable by an injured
party incurred through the breach of a contractual obligation are those as may fairly and
reasbnably be considered as arising naturally -that is, according to the usual course of
things-from the bréach of the contract itself, or such as may reasonably bé supposed to have been
in the contemplation of both parties at thé time they made the contract, as the prqbable result of
its breach™); Syl. pt. 2, in part, Désco Com.’ V. He_ur_ry W. Trush¢1 Const. Co., .413 S.E.2d 85, 87
(W.Va.1991) ([Sellaro] authorizes two categories of daméges in a breach éf contracf action. The
first is those directly flowing from the cohtract breach. As to thgse damages, there is no |
requirement thaf the partiés must have é_ctually anficipated them because they are a natural

cohsequénce of the breach™); Rose ex rel. Rose v. St. Paul Fire and Marine Ins Co. 599S.E2d -

673, 679, n.6 (W.Va.,2004) (“Virtually all states impose upon insurance qompa_i;i_f_es'\,__a duty to
settle liability claims where the insured ié likely to be ;-exposed fo damages in excess.of the -
insurance policy limits. An insurance company’s breach. of this duty can result in a “bad faith”
lawsuit against the ;:ompany to recover the claimant’s full damagés, regardless of policy limits™),
Strahin v. Sullivan, 647 S.E.2d 765, 772 (W.Va.2007) (“Nur’neroﬁs jurisdiétiéns in th‘e Uﬁited

~ States have held insurers 1iabie'to thé insured for amounts in eicess of policy limi_ts’v’vhen the

insurer’s breach of its duty to defend has resulted in an excess verdict rendered against the

insured”); Nielsen v. TIG Ins. Co., 442 F.Supp.2d 972, 980 (D. Mont. 2006) (“insurers who

breach their duty are liable for the full amount of damages, including those in excess of the

insurance policy limits); Johnson v. Westhoff Sand Co.. Inc., 62 P.3d 685, 688 (Kan.App. 2003)
(“An insurance company guilty of wrongfuﬂy refusing to defend an action against its insured may

be held liable for the amount of a judgment in excess of policy limits on a showing that the
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excess judgment is traceable to the refusal to defend™); Monaghan v. Admiral Ins. Co., 1994 WL |
118021, *5 (9th Cir.1994) (“If the insurer breaches its duty to defend, it is liable for a judgment

in excess of its policy limits”) (citing Alaska law); Newhouse by Skow v. Citizens Sec. Muf. Ins.

Co., 501 N.W.2d 1, 7 (Wis.1993) (“an excess judgment is properly.included in the damages for
breach of an insurer’s duty to defend, if the excess judgment was a natural or proximate result of

the breach. . . .Polidy limits do not restrict the damages récoverable by an insured for a breach of

the contract by the insurer”); Gray v. Grrain ~Dea‘lers Mut. Ins. Co., 684 F.Supp. 1108, 1111-12
(D.D.C. 1988) (refusal to defend is a breach of contract “rendering the insurer liable to the insured
for the losses resultmg The damages recoverable therefor include not only the adjudzcated or
negotiated amount of vthe claim and the insured’s expenses in reslstlng I1t but also any addltlonal
loss traceable fo the breach”) (emphasis added and citation emitted); Caldwell v. All sf_ate Ins.
Co., 453 S0.2d 1187, 1191 (Fla.App. 1 Dist;-1984) (an insurance f-‘comiaanyraets at-ts -peril-in -
refusing th defend its insured in that, if it is subsequently determined that i:he_ company
erroneously denied coverage, the company will be liable for damages for breach of its agreement
under the policy™) (citation omitted); Stockdaie v. Jamison, 330 N.W.Zd 389, 392 (Mich.1982) -
(“dameges for breach of [an insurer’s dufy to defend] are not limited to the face ameunt of fhe

policy”); Miller v. Elite Ins. Co. 161 Cal.Rptr. 322, 331 (Cal App. 1980) (“Wrongful failure to

defend opens the insurance carrier to liability for the whole amount of the judgment 1nc1ud1ng
any amount in excess of the policy limits™) (citations omltted); Jamestown Mut. Ins. Co. v.

Nationwide Mut. Ins. Co., 176 S.E.2d 751, 754 (N. C. 1970) (“Tt is well settled that an insurer

who wrongfully refuses to defend a suit against its insured is liable to the insured for sums

expended in payment or settlement of the claim, for reasonable attorneys’ fees, for other
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expenses of defending the suit, for court costs, and for other expenses incurred’because of the
refusal of the'insurer to d.efen ) (emphasis added); Safeway Moving & Storage Corp. v. Aetna
Ins. Co.,317 F.Supp. 238, 246 (E. D.. Va.. 1970) (“It has been held that liability for additional
damages above the contractual limits may be assessed against an insurer Who willfully refuses to

honor its duty to defend, provided that the.excess damages are the natural and probable result of

- the breach”); and, Cohen v. Am. Home Assur. Co., 258 A.2d 225, 239.-(Md.. 1969) (“when an
insurer wilfully refuses to perform the obligation_s required by a liability insurance policy,. such as .
to defend a suit in behalf of the insured or to pay.a judgment against-him,' in .consequence of |
which the_insured suffers loss, the court can_compel the insnrer to respond in damages for such
loss”). | | |

' Brickstreet relies on Johnson ex rel. Estate of Johnson v. Acceptance Ins. Co., 292
F.Supp.2d 857 (N D.W.Va. 2003) for the proposition that an insurer is not liable past its policy

limits. In Johnson, the plaintiff represented the estate of a mentally ill man who was killed while

.wa]king from his reeidence a living facility owned by the defendant heal.th. care provider. Id. at
862. The p1a1nt1ff sued i in state court and the defendant filed a notlce of bona fide defense and
notlﬁed its insurance company 1d. After the insurance company demed coverage and refused to
participate in the suit, the defendant defaulted. Id "The plaintiff and the defendant then reached
an agreement: in exchange for an assrgnment of all of the defendant’s claims against the :
insurance company stemming from its faihire to defend the defendant, the plaintiff agreed not to
| execute on any jltdgrnent against the defendant. Id. The plaintiff and defendant then stipulated_

certain facts before the court which éntered judgment for the plaintiff in the amount of $2.25
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million dollars. Id. at 862-63. The limits of the defendant’s policy with its insurance company
were $1 million per occurrence and $2 million aggregate Id. at 866.

Relying on its assignment from the defendant the plaintiff then filed an action 1n federal
court agamst the i msurance company allegmg breach of duty to defend, breach of contract, bad
faith, unfair trade practices and conspiracy. Id. at 863. Judge Stamp found that the insurance
company had a broad duty to defend the defendant, and further found that the insurance policy,
because it was ambiguous, should be construed against the company under West Virginia law.
Id. at 866-66. Having found liability, the Court next considered whether the insurance
company’s liability ceuld exceed its policy limits. The Court found that the plaintiff-assignee’
could not recover amounts in excess of policy limits, but critically only becartse the defendaht
never paid any excess amounts itself. Adopting the reasoning of another federal court, Judge
- Stamp stated:

To recover more than the policy limits from the insurer, the judgment creditor

must assert the insured’s injury. If the judgment cannot be enforced against the

insured, no such injury exists. The insured may assign to his judgment creditor

any claim he has against the insurer for payment of the excess award, but such

assigned claim is actionable only as long as the insured remains liable for the

excess damages. To allow the creditor to release the insured from liability for

such excess damages without effecting the release of the insurer would give the

‘creditor and insured the power uni_laterally to extend the insurer's liability.
Id. at 867 (quoting Willcox v. American Home Assurance Co., 900 F.Supp. 850, 857
(S.D.Tex.1995)) (emphasis added). In this case, unlike in Johnson, Summit Point was liable for
and suffered injury in amounts in excess of policy limits. Summit Point paid amounts
substantially in excess of the policy limits to settle the underlying deliberate intent case that
Brickstreet wrongfully refused to defend. Summit Point never entered into an assignment and

agreement not to execute with the deliberate intent plaintiff. Instead, Summit Point was forced to
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defend and indemnify itself against the pla.infiff’s claims because Brickstreet wrongfully declined '

to do so. Therefore, because Summit Point suffered actual damages, Johnson does not limit

Summit Point’s recovery to policy limits. In fact, Johnson’s reasonihg clearly allows for

recovery of eXcess amouts.

Therefore, and in light of the pgrsuasivé authority cited by thev Circuit Court, it is clear
that Brickstreet is li:;ble for the full, consequential damages found by the Circuit Court in its'June
29, 2010 Order.

| V. | Prayer for Relief
For the reasons stated above, Summit Point asks this Honorable Court to deny the |

Brickstreet’s Petition for Appeél and to deny Bribkstreet’s fequest for oral argument.

- Respornident Summit Poiﬂt‘Récewa'y Associates, Inc., |
by counsel: :

Q\M/\’\GCM ka/)wzs.ﬂ;. | 2\ CA«,L@J««LHML

Wm. Richard McCune, Jr. (#2429) - Peter L. Chakmakian (#687)
Alex A. Tsiatsos (#10543) ' Peter L, Chakmakian, L.C.
Wm. Richard McCune, Jr. PLLC - 108 North George Street
115 West King Street - ' P.O. Box 547

Martinsburg, WV 25401 Charles Town, WV 25414

304-262-2500 ' 304-725-9797
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. Angela D. Herdman, Esq.
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300 Kanawha Blvd., East
P.O. Box 273
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