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Fl::-:AL ORDER 
01 MANDAMUSPROCEEDl2'IG 

PrQce<iurnl Posture 

On this the 22nd day ofMa.n·.h~ 201 OJ tbi$ matter ca."1ie on sua sponte before the 

Court~ subsequent to the ~ubmissi(')n ofall requested materials by the Court for the 

COU!1'S review and consideration of said materials from the respective parti-es, within the 

C<ln~cxt of the requested r;::iicfby the Plaintiff in this proceeding previously entertained 

by the three~judge court Jr, Mingo County, West Virginia 

WHEREUPON, the Court notes that tho original Mandamus proceeding was 

brought in the Circuit C0'lIi of Mingo County, West Virginia) by the Plaintiff, Gregory 

Stnith~ against the Defcnd~\tm~ tile !v1ingo County CQT!llrrissiQn; Jim Hatfield~ the Clerk of 
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the Mingo County Comm"sion; Lonnie Hannah, the Sheriff of Mingo County, wl1erein 

the Plaintiff requested p3.~ment Ofcertain attorneys fees and costs resulting from the 

litigation associated with his statutory removal proceedingy previously ~tertained by the 

three-judge court in Mingo CQunty, \Vest Virginia. 

THEREUPON, the Court furtoer takes judicial notice of the proceedings and the 

particular final Q:'der Den'ing PetitiQn fur Removal generated therefrom in that removal 

proceeding, in accordance with the applicable provisions of Rules 2.01 and 2,02 of the 

W1!.EREUPON, 'he Court has detemined that as a result of the submission and 

consiceraUon of all of wl1ich) the matter is no'w mature 

f o r d e c s n 

Findings and CO:lc1usions 

t!PON MATIJRE CONSIDERATION OF ALL OF w'HICH. including the 

pleadings. the legal arguments and the proposed relief fTom all of the parties. in lig"i:t of 

the entire record generate'."!: thusfar. the Court hereby makes the following findi~lgs of fact 

and conclusions of1aw: 

[1 J That this Court has statutory' and Rule-based jurisdiction and venue (lve:r 6e 

subject matter as weU as the. respective parties hereto, in accordance ''lith the applicable 

provisions of)V~st Virginia Code 553-1-2, together with Rule 71B of the 'Vest Virginia 

Rules ofCivil Proooo'Jre: and, 

[2J That this pn:iceeding was filed w:thin the para."TIeters of the statuto:), provisions 

of ')v'est Virginia Code 8B-1-3. at seq, wherein the Plaintiff seeks his attorneys fees and 

~c\\ '--~, , 
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court costs expended In the defense ofthe matters alleged in the «Removal" proceeding. 

which was brought within 'he scope nfWest. Virginia Code S6-6·7(0), to which the Court 

takes judicial notice. but only for those matters relevant for these purposes, in accordance 

with the applicable provi::.ions of Rules :tOl and 2.02 ofthe 'West VirmniaRules of 

Evidence; correspondingly, the Court docs hereby direct the Clerk of this Court 10 file 

with this Order a certified <:opy of the final Qrder DenYing Petition for Removal from 

Mingo County Civil ActttY1 ~o. 06-C-566, which was entered on or about October 2) 

Z007; and, 

[3] That the Plaintiff petitions the Court for an. award of$51,943,00 in afu:lmeys 

fees, and $1,605.81 in com. for a toW ofS53, 548,81, in regard to his def"",eofthe 

Petition fur R~'I1Jllv.l in tha, macter of Mingo County Civil Ac'io~ No. 06-C·566; and, 

{4] That in regard t\, the Coati"s consideration of the requested relie( together 

with the 'Points and 3u-morliles cited in support ofsatd requested relief as wen as that 

opposed to said requested relief. the Court expressly dcterrnbes thai it is not this Court'. 

function to rctry~ dispute N reaffinn t.h.e detenninations made by the statutory "'t.1trcc­

judge court" (see West Virginia Coges6.6·7© ) in it, Qrjjg entered o<:tober 2,2007. in 

that said Order speaks for itseif; and. 

[5] 111a! in respect '0 said Order's relevance in this proceeding, the Court notes 

that the Order Denying,Petition for Removal entered October 2. 2007, determined at 

FindingtConclusion No, 16 (Page 6, op cit) that there appeared to be ". "technical 

violations aftne requirerr ••• t, ofW, Va. Code s7-3·3 .. :· ;and delennined at 

FbdingiConclusion }lo. ::: ~ (Page 7~ op cit) that there was a ",. ,technical violation ofihe 

stai1Jte", (e,g. W. Va, Code '7-5-4)"; .md, 

http:1,605.81
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[6J That the ~rre"'Jtldge court wen! on, however, to detenninethat any such 

evidence ofthe violations of the referenced statutorypro\>1sions, and the respective duties 

denoted thereon, ..T. _doe~ not rise to a level sufficien~ to justify the removal of the 

Respondent Smith'~ (e.g. the Petitl(l~er herein); and, 

[7J That in the final Finding/Conclusion Qfsaid Order (No. 90, Page 22, op ei'), 

the tbr ... (3} Judge Panel determined as follows; 

90. 	 In conclus,on, the Court finds from the entirety ofthe testimony 
and the evidence at the March 26-27, 2007, hearing oftbis matter 
that the Petitioners have failed to prove by "clear and conv1ncing 
evidence"" that Respondent Smith committed official misconduct. 
malfeasance 10 offict; incompetence. r.eg:-ect of duty) gross 
immorality, or waste that would warrnnt his removal from office, 

[8J That the legal principles establishing the appropriate standa,d for review on the 

issue of whether or not to grant such an extraordinary writ as a ldandamus are outHned by 

theree<:nl cose ofll.tate e.xJei Biliinr,S v. Point PleMM\, 194 W. Va. 301 (HillS), which 

sets out !he traditional res. as follows from Syllabus Point 1 : 

lIA 'liVrit ofmandamus will not issue unless three dements coexlst ­
(1) a clear legal right iIi the petitioner to the reliefsougbt; 
(2) a legal duty on the part of respondent to do thE: thing 

which the petitioner seeks to compel; and 
(3) the absence of another adequare remedy." 

Syllabu" Point 2. State ex rei. Kucera v. City of 
Wheelin$, IS3 W.Va. 538, 170 S.E.2cl367 (1969). 

[9] That in the .ppilcation of the facts "ftilis matter to the leg.l principles outlined 

he!'etofo~ the Court IJ0tr:S that the three-judge c¢urt made no findings or conclusions 

which expressly address an award of attorney's fees and cost~! but which clearly could 

have been done, SiUClZ the th.ree-judge court is statutorily {e,g. Code 6-6-7©} empowered 

and r.lands.ted to issue a final order containing « .• ,such findings of fact and condusior.s 

'. \ 
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oflaw as the three-judge court shaH deem sufficient to support its decision of aU issues 

presented to it iIi the matter:' (emphasis supplied); and, 

[10) That given t11is $tandard required :or the granting of the writ of lolandamus) 

the Court has determined :11at the first element ofthe test has not been met, with said 

element requiring a "clear legal right in the petitioner to the relief soughf', in that: 

A. That given the matterssubmitted by the respective parties I;ereto for 

review by this Court. there is no explicit statutory bases for the granting 

of attorney's fees and costs under these fact,'j and ci'fCUIT!StMCe:S, as such 

is requested by the Petitioner; and, 

B. 	 TIlat there is no explicit award of attorney's fees and cost8 made in the 

tnre:::-juage court's Oroer findings or conclusions; or in its summary 

relief granted. 

C. 	 That State RoaQ.9QmmissjQn v. Prof~sJ!.iQ)1aJ Realtv, 144 W. Va. 652 

(1950), and, ;2.0We;1l v. Good,!(in, 170 W. Va. 151 (1982). has beoncited 

as applicable authority in reviewing and considering this requested reHef. 

whether for the granting of such or the denial ofsuch relief Tn this 

context hawever. these cases present certain problems In theifpersuash-e 

use in these facts and circumstances, First. these cases .. especially the 

PRwer~ c:1SC, were considered by our Supreme Court under the old law 

autho:lzing the use of a single-judge proceeding involved in a removal 

proceeding, 3nd prior to the 1985 arnendmen~s to W~t Virgim!'1 Cod~ 

86-6-7C . which codified changes authorizing the three·judge court to 

preside «'o'er such removal cases, as pre$ently Qutlined io the statute, 

.,\ ..~ 



Second, the present statutory language authorizes the three-judge court to 

decide '( ... aU issues 'Presented to it in the matter."',and that the three~ 

judge court made no determinations on this issue, as noted above, Third, 

the Professional Realty case was Te!ldered by our Supreme Court within 

the pecuHar context ofan «eminoot domain" proceeding brOUgIlt by th<.t 

Stale ofWest Virginia, and therefore, not directly applicable to this case 

or to these circumsta.nces. 

[11] That while this Court does not address at l.ength the two (2) remaining 

elements ofthe standard of "a legal duty on the part of respondent to do the thing whkh 

the petitioner seeks to compel"; and ''the absence of another adequate remedy. to ) it 

appears ttl this Court that. from the matters submitted for this Court's considetation oftbe 

requested relief, the Petitioner has failed to establish these two (2) elCI:lents as weiL In 

that respect, the Court notes :hat the second element, "a legal duty on the pa,-t of the 

Respondents to pay mandatorily these attorney's fees and costs in this matter'\ does not 

appeal' to have been prop,:rly established by the Petitioner by reference to: and reliance 

upon a specific statute. rule or case la,\" Without such a clear legal duty there is no 

imposition of a ~'mjn1sterial" duty upon one or more of the Respondents; 2.S exemplified 

in our Supreme Court's holding in State 1$X.!:tJl Archer v,..Countyt;9"urt j 1.50 W. Va. 260 

(1965). M{)reover~ the thJrd element of the "absence of another adequate remedyl was 

not fully addressed by the p!'U1:ics; however, as noted above, the three-judge cout1 could 

have awarded attorr.cys fees and costs in this matter (e.g, ~ the stat',ltory ability to 

determine u.,.all issues pr.asen.ted to it." '); but did not do so~ and. 
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[12] That in light of all afmo above, I.,. Court has expressly determined that the 

Petitioner has not met. the first element of the test for the granting ofsuch extraordinary 

relief~ and as a resut~ there is no neerl to go further in deteTlnining whether there is a 

" .. .Ieg.l duty on the part of the responaent(s) to do the thing which the petitiono~ seeks to 

compel"; atld, whether there is an "., .absence of another adequate remedy." {see §~ 

rei Billingn, Pllint PleasMt, 194 W. Va. 301 (l995)}, beyond th.twhich issei forth 

above; and. 

(13] That as a result of an of the above, the Court has determined that the grounds 

for the granting of a Writ ofMandamus have not been sufficiently established} ar:d 

correspondingly, the Coun has del<rmined that the relief as requested herein should be, 

and hereby is, DENIED~ based upon the Court's determinations herein; and, 

[14] That !he OBJECTIONS AND EXCEPTIONS of all of the respective partie., 

herero are hereby noted for the record. 

All of which is hereby ORDERED, ADJUDGED A'ID DECREED. 

It is further hereby ORDERED, ADJUDGED AND DECREED thal the Clerk of 

this Court shall provide notice of the enlEy of this Fine! Order foHowing its issuance by 

) fOr'Narding a certified copy hcroofupon all of t.h.0 rcspcetive parties hereto. through 

counsel as appropriate, in accordance with the applicable provisions ofroles 10.01-12.06, 

as wen as 24.01; of the ~~st Vli:giliia 11'41-Co~rtJtules) by USPS First Class Mail, 

Certif:ed Return Receipt Requested; 'oy hand deUvery; or by facsimile traJis-rnisston, to 

the addresses or numbers Sc:rotin the Court' file hereto. ,y 
ISSUF.D on this th.:;>-fd. ofM. ~':20~1~O'~A;'~~D~'~~~si;~&~::: 

'; \ 
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