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IN THE CIRCUIT COURT OF NICHOLAS COUNTY, WEST VIRGINIA

. EDWARD L. SIMS, II;
_ Petitioner,

vs.// Complaint No.: 08-P-51 | o, 2
(=] —
. =] 'LJ
JOE MILLER (formerly Joseph J. Cicchirillo), = =2
Commissioner of the West Vn'guua ' F} =20
Division of Motor Vehicles, S o=
. So
. . = =52
Respondent. = =mr
el
. N v Ty
=
a2

ORDER REVERSING COMMISSTONER’S FINAT, ORDER
AND REINSTATING PETITIONER’S DRTVERS’ LICENSE
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On the 7% day of December, 2009 came the Petitioner in person and by counsel, Gregory

W. Sproles, and came the Respondent, Joe Miller, Commissioner of the West Virginia Division

of Motor Vehicles, by counsel, Ronald Brown, Assistant Atforney General, for Final Hearing

upon the Peuiloﬁer’s Petition for Judicial Review of the Final Order of the Respondent which

revoked the Petitioner’s drivers’ license while driving under the influence of alcohol
Thereupon, counsel for the Petitioner objected to the Court considering the response from:

the Respondent because it only had been provided to counsel for the Petitioner shortly befors this

hearing,
Based upon all matters of record, the argumcnts of counsa[ and the apphcablc law the

Court does bareby make the following:
FINDINGS OF FACT

' 1 The matb:r was remanded to the Respondent based upon the agreetnent of the parties
Muscarell v. Cline, 196 W.Va 588,

that ﬂ:xe Respondenz did not comply with the mandates of

474SE 2d 518 (1996) and Choma v, Wesz‘ VirginiaDMV 210 W.Va. 256,556 S.E. 2d 310
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(2001) pursuant to an Order of the Court entered March 24, 2009, .
2. After the reméand by this Coutt, the Respondent entered a Remend Final Order, with

aﬁ. effective da.te. of August 3, 2009.

3. The Respondent was not clearly wrong in relying upon portions of the Statement of
the Arresting Officer, hoWeVer; the evidence presented in the STateﬁlant of the Arresting Officer
was challenged by the Petitioner. |

4. W.Va. Code §17C-6-8 requires that a secondary chemical test of the breath be

.conducted within two (2) hours from and after the time the person allegedly last drove a motor

vehicle. .
5. The evidence at the administrative heating estahlished that the Petitioner last drove &

motor vehicle no later than 10:30 p.m. on November 23, 2007 and the secondary chemical test of
the Petitioner’s breath was not conducted until 1:17 a.m., a pedod of approximately three (3)

hours from the time the Petitioner last drove a motor vehicle.
6. The secondary chernical test of the breath should not have been admitted before the

. ﬁcspondent and relied vpon by the Respondent to revoke the Petitioner’s driver’s icense.

because such test wes takén more than two (2) hours after the time the Petitioner allegedly last

drove a motor vehicle.

7. There was no reason or explanation given by the Arresting Officer to explain why
the secondary chemical test of the Petitionex’s breath was not given within two (2) hours from

and after the time that he last drove a ﬁo‘t_or vahic_:le.
8. A blood test performed on the Petitioner at Summersville Memorial Hospital was

performed appiox:‘ﬁately four (4) hours after he last drove a'motor vehicle and no foundation
was laid for the infroduction of such blood test, even though the introduction of such blood test
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was properly cha]lcngcd by the Pefitioner.
9. Therswas evidence that the Petmomar operated a motor vehicle.

10. Although there was ewdence tha:t the Petitioner had consumed alcohol there Was no

evidence presented regarding when the Peﬁﬁoner consumed alcohol or the amormt of alcohol he

_ constmed.
11. 'This matter remanded by this Court, based upon the agreement of the parties with

. specific directions that the Respondent provide & proper analysis of the evidence presented as

required by Muscatell v, Cline, 196 W. Va. 588, 474 S.E. 2d 518 (199¢6) and Chomay_West

Wirrimin NI V1IN BT U I5K KSE ST 94 210 HOANT)
12. The Remand Final Order from the Respondent did not comply with the mandates of

Mauscatell, supra or Choma, supra because there was not a proper analysis of the conflicting
.tes'timony of the Petitioner and the Amesting Officer. The Respondent also fafled to give
substantial wcigﬁt to the dismissal of the criminal charges of driving vnder the influence of
alcohal againstthe‘Peﬁﬁoncr in the Magistrate Couxt as required by Choma,
13. There was a videotape made of the Petiﬁoner at the site where the seconda.fy
chemical test of the bIeath was conduoted and such mdeompe was not introduced,,
14. The fa:lllre of the Arresting Oflicer to mtroduce the wdeotape of the Pcﬁtoner at the

. &ite where he aJlegedIy provided a sample of his breath raises an adverse inference agamst the

testimony of the Arrestxng Ofﬁner
15. There was conﬂlcﬁng evidencs presented by the Arxesting Officer and the Petitioner

1egardmg the performance of the Petitioner on the ﬁeld sobriety tests and the area where such”

sobriety tests were conducted.
16. Itwas erxor for the Respondent to rely upon the secondary chemical test of the
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Petitioner’s breath based upon such breath test not c;omplying with the mandates of W.Va. Code | :
§17C-6-8. |

17.  Tt'was exrror for the Respondent to rely upon the results of any blood test because
there was no foundation laid for the introduction for such blood test ai the administrative hearing,

18. There was insufficient evidence presented at the admihistrative hearing to revoke the
Petitioner’s drivers® license and driving privileges because of the conflicting evidence presented
and the failure of the Respondent to cowaply with the mandates of Misscatell, supra and Choma;
‘S"upfd evén thouéh this mattel was remanded to the Respondént with specific direcﬁuna't;)
comply with suﬁh ﬁmdates.

kCON CLGSION

Based upon all the foregoing the Court does hereby make the following:
CONCLUSIONS OF LAW

- 1. Thereliance by the Respondent upon any secondary chemical test of the Petitioner’s
breath was an exror and should not have been considered by the Rcspondcnt to.revoke the |
':Paﬁﬁcnsx’s drivers’ license. B |
2T Was ezTor f;r the i{cspondeni to rely upon the results of any blood tests cunducte@
on the Petitioner because no foundation was Iaid for the introduction of such blood tests.

3. The Petitioner specifically rebutted the ew'daz-lce presented by the Arresting Officer
regarding his performance of field 'sp‘bﬁety tests and other evidence xeliéd ﬁpon by the
Respondent to revoke the Pcﬁﬁqncr’s drivers’ Heens é.

| 4. There was not sufﬁc;ieni evidence in the ;eco:cd which was unrenbited by the Petitioner
1o affirm the Respondent’s Final Order I&Vok:ing the I;ctiﬁoner’s drivers® license,
5. The Respondent failed to comply with the requirements of Muscatell, ,s‘z@m and\
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Chona, suprain his Remend Final Order, even though an Order from the Court specifically

directed the Respondent to review the evidence presented and enter an Order which complied

with snch requirements.
It is therefore, ORDERED and ADJUDGED that the Final Order of the Respondent

which revoked the Petitioners drivers® license is hereby REVERSED and the drivers’ license and

driving privileges of the Petitioner are hereby REINSTATED.
It is further Ordered that the Clerk of this Court forward a certified copy of this Order to

the

'annﬁr;-n!-r-

To all adverse rulings the parties object and except.

Entered this tbb—__gf__ %ay of:,b < w«é\/:zoog.

Joe Miller, Director

West Virginia Division of Motor Vehicles
Safety and Enforcement Division

1800 Xanawha Boulevard East

State Capitol Building 3

Charleston WV 25317-0010

Gregory W. Sproles (WY State Bar ID #3540)
Breckinridge, Davis, Sproles & Chapman, PLLC

509 Church Street
Summersville, WV 26651

Ropsld Brovn  (10-¥a . Sty par ﬂ?ﬂ*ﬁ?)

Assistant Attorney General
WV State Capital Complex, Building 1, Room W=435

Charleston, WV 25305
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Summezsville, WV 26651
(304) 872-2271

Approved by:

%@@//?@/Iﬂ"ﬂ

Ronald Brown (WVSB #347)
Agsistant Attorney General

WV State Capifal Complex, Building 1, Room W=435
Charleston, WV 25305
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