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IN THE CIRCUIT COURT OF NICHOLAS COTINTY, WEST VIRGINIA. 

. EDW.A.RD~. Sl1\1S, IT; 

. Petitioner, 

vs.// Complaint No.: 08-P-51 

JOEMTIJ,ER (formerly Joseph 1. CicduriIlo), 
Commissioner of tho West Virginia . 
Division of Motor Vehicles, 

Respondent. 

OlmER REVERSING COMl\1ISSIONER'S FINAL ORDER 
AND REINSTATING PETITIONER'S DRIVERS' LICENSE 

A '1\:1'''' T\nTnTlIt.T~ »'D'r(rry-li',....'Ii'~ . 

On the 'fh day ofD~cember~ 2009 came the Petitioner in person and by counsel, Gregory 

W. Sproles~ and came the 'Respondent. Joe Miller, Co.lll.lIlissioner of the West Virginia. Division 

ofMotOI Vehicles> by COUDSe4 Ronald Brown, Assistant Attorney General, for Final Hearing 

upon thePetiiioner's Petition for JudicialRe\iew of the F:in.a1 Order of the Respondent which 
. ..' 

revoked the Peti:tj.o:p.er s drivers' license while driviDg under the influence of al,cohqI. 

Thereupon, counsel for the Petitioner objected to the Court considering the response from' 

the Respon4ent because it only bad been provided to counsel for the Petitioner shortly: before this 

hearl.i:lg. 

Based upon all matters of recot~ the aIguIl'!.ents of counsel and the applicable law the . . 
Court does ~eby make the following: 

FJNDlNGS OF FACT, 

1. The matter was reIIlaIlded to 1?e Respondent based upon the agreement of the parties 

that~eResp~ndentdidnot comply with. the.:mandates of Musciitel~v, Cline. 196.W.Va. 588, 

474S.E: 2d 518 (1996) and Chomav. West V1rgtn.iaDMV, 210 W.Va. 25~556 s.B: 2d 310 
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(2001) pmsuant to an Order of1:be Copri: enteredMarch24~ 20.09. 

2. .Aftor the rem8nd by this Court the RespOll.den:t en:tered a Remand Final Order, with. 

an. effective date of August 3, 2009. 

3. The Respondent was not clearly Wrong in relying upo:iJ. portions of the Statement of 

the Arresting Offic~r,,· however, the evidence presented in the Statement of the Arresting O:E:ijcer 

was cba.llenged by the Petitioner. 

4. VI.Va. Code §17G-6-8 :requires thai a secondary chemical test ofthe·breatb. be 

. conducted w.itb:in two (2) hours from. and after the time the person allegedly last drove aDl.oto~ 

vehicle. 

5. The evidence at the administrative hearing established that the Petitioner last maye a 

motor vehicle no lat~ than 10:30 p.rn. on November 23,2007 and the secondary chemical test of 

the Petitioner's breath was not conducted un:til1:17 a.m., a period of approxilp.atelytbree (3) 

hours from the thn.e the Petitioner last drove a motor vehicle. 

6. The secondary c1wnical test of:th.e broath should notbave been admitted before the 

'. 
Res~onden.t and relied upon by the Resp~ent tp revoke the Petitioner's driver's license. 

because such test was taken more than. two (2) hours after the time the Peti:ti.oner allegedly last 

drove a motor vehicle. 

7. There was no reason or explanation given by the ArreSting Officer to explain why 

the ~econdary chemical test of the Petitioner's breath was not given withln two (2) hours from 

and after ~ time that he last drove a motor vehicle. . . 
. . 

8, A blood test performed .on the Peti:ti.on.e.r at SUmmersville Memorial Hospital was 
. . . 

peno:au.od appI"oxima.te1y four (4) hours a.fte~ he ~ast droV'e a lnotor vehicle and no foundation 

was laid for the introduction of such blood test, even though the introduction of such blood test 
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was properly chaJlenged bytJie :petitioner. 

9. There was evidence that the Petitioner operated a motor vehicle. 

-10. Although there was evidence that the Petitioner had consumed alcohol there was no 

ev.idenoe presented regarding when the Petitioner consumed alcohol or the amount of alcohol he 

consumed. 

11. This matter remanded by this Court" based upon the agreament of the parties with 

speci:fi~ rurections that the Respondent provide a proper analysis of the evideAce pr~cnted as 
, , 

requ:iIed by Muscat-ell v, Cline. 196 W. Va. 588, 474 E.E. 2ti 518 (1996) and Choma 'V. West 

r.r, ... ..,: ... :;~ n~JTr ? 711 TifT 'T},,. .",~ '\.:~,~ 11' ,,1!l. 7 n nlln 71 

12. The Remand Final Order from the Respondent did not comply with the mandates of 

Muscatel~ supra or Choma. Slpra because there was not a proper analysis c£the conflicting 

testimony ofilie Petitioner and the .iUrestIDg Officer. The Respondent also :failed to ~ve 

substantial weight to the dismissal of the criminal charg~ of drtving under the influence of 

alcohql against the Petitioner in the Magistrate Court as required by Choma. 

13.T.b.ere was a videotape made of the Petitioner at tho·site wh.ere the secondary 

chemical test of the. m:eath was conducted and such "Videotape was not introduced" 

14. The failure o!1he Arresting Officer to introduce the videotape of the Petitioner at the 

" site where he allegedly provided a sample ofhjs breath raises an adverse :inference against the 

testimony of the Arresting Officer~ 

15. ~here was conflictio.g evidence presented by the .Arresting Officer and the Peti.~oneI 

regarding the peIformance oftbe Petitioner on the field sobriety tests and the area where such' 

sobriety tests were conducted. 

16. It w~ error for the Respondent to rely upon the secondary chemical test of the 
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Petitioner's breath. based upon such. breath test DDt complying with the mandates ofW.Va. Code 

§17C-6.S. 

''17. It was ettor for 1ho ~ondent to rely upon the results of any blood test because 

there was no foundation laid for the in:troduction for such blood test at the administrative hea:ci:og. 

18. There was insufficient evidence presented at the ~strative ~~ to ;re'Voke ~ 

Petiti.oner's drivers' license and driving privileges because of the conflicting evidence presented 

and tho :taiI.ure of the RespondeJrt to comply with. the .roatl&,.tes of J4uscatel~ supra and Cho-rnaj 

supra even thongh this mattex was remanded to the R.espond.errt with. specific directions to 

comply with suchman.dates. 

CONCLUSION 
I 

Based upon all the forego~ the Court does hereby make the ~llo"Wing: 

CONCLUSIONS OF LAW 

1. !he reliance by the Respondettt upon any secondary chemical test oftb.e Petitioner's 

breath was .an error and should.n.ot have been considered by the Respondent to.revoke the 

l'etitio~'s drivers' license. 

2. It was error for tb.~ Respondent to rely upo.tt the results of my blood tests conducted 

on the Petitioner because no foundation was laid for the introduction of such blood tests. 

3. The Petitioner .specifically rebutted the evidence presented by the .Arresting Officer 

regarding his perfo.r.mance of field sobriety tests and other evidence relied Upop- by the 

Respondentto revoke the Petitioner)g drivers' license. 

4. There was not suffioient evidence in the: record whlch was 'l.lllt'eubtted by tho Petitioner 

to affirm the Respondent's Final Orde.::r revoking the Pe.ti.tioner's drivers' license. 

5, The Respondent fa:l1ed to comply with tbe requirements of Mus,caten supra and 
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Choma, supra in his Remand Final O~der~ even though an. Order from the Conrt specifically 

directed the .Respo,nd'mt to review tho evidence presented and enter an Order which complied 

with such reqriltamen.ts. 

It is therefore, ORDERED and ADJUDGED that the Final Order of the Respondent 

whlch. revoked the Peti1ioners drivers' license is hereby REVERSED and the drivers' license and 

drlvfug :Privileges of the Petitioner are hereby R.EIJ:-.ISTA'IED. 

It.is further Ordered that the C~erk of this Court forward a certified copy oftbis Order to 
the 

" 

Joe Miller" Director 
West Virginia Division of Motor Vehicles 
Safety and Enforcoment Division 
1800 Kanawha Boulevard East 
State Capitol Building 3 
Charleston WV 25317-0010 

GregoryW. Sproles (WV StateBax ID #3540) 
Breckinrldgt; Da'V:is~ Sproles & Chapman, :PLLC 
509 Church Street 
Summers'Ville. WV 26651 

Ronald Br~w.n ' [to:.VA ... 5ia---tt /:>rtr tQ~~l) 
As'sistaD.t Attomey General . 
WV State Capital Co.mpl~ BuildIng 1, Room W=435 
Charlesto~ WV ~5305' 

!o all adverso ruli:!lgs the parties object and except. 

Entered this fue30 1;y Off?~ ~009. 

i:::I'Ptl):f:8S.+w-~~te Bar ID #3540) 
~lQ.gle, Davis .. Sproles & .chapman; PILC 

Street . 

Recei'ved Time Apr.30. 3:24PM 



Apr. 30. 2010 3:41PM 
, " 

Summersville" WV 26651 
(304) 872-2271 

Approved by: 

.~ti:~ 
RonaldBroW11 (WVS #S"d ( j 
Assistant Attomey General 
wv State Capital CompleX:. Building 1, Room W=43S 
Charleston, WV 25305 
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