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I. SYNOPSIS 

A. The Problem: Permitting a Plaintiff to Create the Illusion of Liability 
in the A bsence of Causation. 

A coal miner is beginning the maintenance shift in an underground mine. There 

is no production on that shift. Entirely unbeknownst to his employer or the premises owner or 

any of the individual physicians involved, the miner has for several years been obtaining large 

quantities of the controlled substance Valium and the narcotic Hydrocodone through 

simultaneous prescriptions written by multiple doctors. Incredibly, within the six weeks 

preceding this night, the miner has filled prescriptions for 490 Hydrocodone pills alone. 

The miner, a beltman, is operating a mantrip to the place within the mine where 

he is assigned to work when he hears a rattling noise that he attributes to a loosened service 

brake assembly on the mantrip, the same situation he and a fellow worker had stopped and 

corrected less than 30 minutes before. The miner applies the brakes, brings the mantrip easily 

and safely to a complete stop entirely without incident for at least the fifth time since starting 

into the mine, blocks it from moving, and calls the dispatcher from a mine phone to request that 

an electrician be sent to perform any necessary repairs. The miner is informed that an electrician 

will be dispatched, although it would be "quite a while." 

Freeze-framing this moment in time, the miner is unquestionably safe. The 

mantrip is immobilized, shut down, sitting securely in place. The dispatcher knows where the 

miner is and what he needs. He has only to wait. He is alone. Nothing else is expected or 

required of this miner. Yet, entirely of his own volition, without prompting from anyone else, 

the miner opens the engine compartment, begins the simple task of tightening the loosened bolts 

on one of the two service brakes, and somehow hurts his wrist. No one else is assisting or 
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directing his actions. No one, including the miner (and his liability expert), knows how the 

injury occurred. 

When describing what happened to him, the miner states that he slipped and fell, 

causing his wrist to become lodged inside the mantrip. The miner is taken to the hospital where 

it is determined that his wrist was not fractured or dislocated. The x-rays are normal. The skin is 

not broken. The diagnosis is a wrist "strain/sprain." The treating physician releases him that 

evening, permitting him to return to work on light duty the following day. From all accounts 

given by the miner to his foreman, his family, his friends, and his phYSicians from that day until 

he filed suit, this was a minor slip and fall incident resulting in a minor wrist injury-the sort of 

occurrence often seen in an underground mine. Yet, the mine operator never heard from the 

miner again until he filed suit nearly 15 months later. 

In the interim, the "strain/sprain" had morphed into a subjective psycho-

physiological pain condition called "reflex sympathetic dystrophy" or "RSD." All of the miner's 

objective medical diagnostic tests were normal. RSD cannot be objectively verified; RSD's 

symptomology includes somatization and a tendency towards embellishment of pain. 1 A 

subjective pain condition characterized by somatization and embellishment of pain. An 

unverifiable pain that requires large doses of narcotics to control. 

Your Honors now have before you in succinct form the universe of relevant facts 

relating to the events regarding the incident and injury for which the miner, Stanley Stevenson, II 

("Stevenson") sought redress against the mine operator, defendant/appellant Independence Coal 

Company, Inc. ("Independence"). 

1 According to J.K. Lilly, M.D., one of the plaintiff/appellee's treating physicians and his primary 
expert at trial, three factors would cause Stevenson to exaggerate his pain: 1) the physiologic features of 
RSD itself, which include embellishment; 2) his dependency on Hydrocodone; and 3) his lawsuit against 
Independence. [Video Ev. Dp., Lilly, pp. 140-141; see also Tr. T., 3/4/09, p. 155 (Lilly video played for 
jury).] 
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Why then were Independence's motions for summary judgment and judgment as 

a matter of law denied and why did the jury award Stevenson damages totaling approximately 

$2,000,000.00? The answer is simple: The circuit court permitted Stevenson to populate his 

entire case with irrelevant, prejudicial "evidence" to create the illusion of liability in the absence 

of causation. The jury was then left to fend for itself in the world of comparative negligence and 

proximate cause without proper instruction or limitation by the circuit court. 

Whether the radio on the mantrip was operational, whether the brakes were "bad" 

or poorly maintained, how Independence conducted its post-accident inquiry, how many 

electricians worked at the mine, whether Independence properly laid off and discharged its 

fireboss in the months following Stevenson's injury, the fireboss' subsequent lawsuit for 

wrongful discharge, and a host of other "evidence" hereafter discussed have absolutely no 

relevance because, as a matter of law, they bear no proximate cause relationship to Stevenson's 

accident or injury. Astonishingly, however, Stevenson was permitted to build his whole case 

around this and similar "evidence" on the theory that "if he hadn't been there, he wouldn't have 

been hurt." 

Not every injury is borne of actionable negligence and this case is a perfect 

illustration of that point. The simple truth is, some injuries are not compensable through the tort 

system-fault is not always involved. That is why Stevenson received a disability award from 

Workers' Compensation and is receiving total disability from Social Security. Here, the plethora 

of red herrings that Stevenson was permitted to offer at trial as "proof' of culpable negligence 

and the multitude of erroneous evidentiary rulings that prevented Independence from properly 

defending itself has culminated in an unjust verdict. We respectfully ask this Honorable Court to 
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review and reverse this judgment, and explain to the bench and bar in West Virginia the proper 

meaning and application of the principle of proximate cause. 

B. The Reason: The Absence of Judicial Evidentiary Gate-Keeping 
Permitted the Jury to Assume that Grounds Establishing Liability 
Existed. 

The most important role of a judge in the context of a trial is that of gatekeeper 

for all evidence. Jurors assume their role as empty vessels with respect to the issues and facts 

surrounding the matters in controversy, and judges are to ensure that only evidence relevant to 

determining those issues and facts is poured into those vessels. 

Throughout the trial, the circuit court threw open the evidentiary gate to allow 

irrelevant, prejudicial, and inflammatory testimony in support of Stevenson's claims. 

Conversely, the circuit court barred the gate with respect to Independence at various turns, 

preventing the jury from considering relevant evidence that was key to Independence's defense. 

The circuit court's failure to properly filter the evidence allowed the jury to credit 

irrelevant evidence and find that Independence should be held liable for Stevenson's injury-not 

because of some negligent act or omission on the part of Independence that proximately caused 

Stevenson's accident, but, rather, because of unrelated "transgressions" that plaintiff's counsel 

was allowed to repeat over and over in the face of constant objection. Add to this mix 

Stevenson's counsel's proclamations of grounds for finding fault that have no legal or factual 

basis, their continual derogatory comments and innuendo regarding Independence and its 

counsel, the circuit court's decision to bar Independence from proffering the testimony of certain 

key witnesses, and the circuit court's failure to properly advise the jury on the applicable law, 

and you have a trial that went way off track. For a bird's eye view of how far, Your Honors need 

look no further than Stevenson's counsel's closing argument. [See Tr. T., 3117/09, pp. 83-103, 

144-164.] 
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Stevenson's counsel's initial closing remarks on Stevenson's behalf set forth 

seven means by which he argued Independence allegedly breached its duty to provide Stevenson 

a safe work environment, none of which, even if true, was a proximate cause of the accident 

(whether considered individually or in the aggregate), and none of which is supported by the 

evidence or applicable law. They are: 

1) Failing to have a "sufficient" number of electricians-even though Stevenson's 

liability expert testified that there is no rule, regulation, analysis, or formula that dictates the 

number of electricians required to be on the clock at a given time and that the only downside to 

having fewer electricians is that a miner may have to wait longer for an electrician to perform a 

repair. [Tr. T., 3111/09, p. 94-97, 162-163.] Still, 128 questions were posed by Stevenson's 

counsel over the course of the 13-day trial to support the view that Independence did not have 

"enough" electricians even though, on the night in question, Stevenson did not wait even a few 

minutes for an electrician to come. 

2) Failure to provide Stevenson with the "proper" tools--even though Stevenson's 

liability expert testified that "[i]t is not improper to tighten a bolt with a crescent wrench ... " and 

in fact, "it's okay, if it's available." [Tr. T., 3/11/09, pp. 163-164.] Yet, Stevenson's counsel 

posed 56 questions regarding whether Stevenson had the "proper" tools. 

3) Failure to properly train Stevenson on how to repair the mantrip-even though 

Stevenson, a beItman, testified that he was qualified to tighten bolts and no one at the mine 

directed or even asked Stevenson to perform that task the night he was injured. [Tr. T., 3/10109, 

pp. 59-60, 88.] Yet, Stevenson's counsel posed 25 questions regarding Stevenson's training. 

4) Failure to take the mantrip out of service-even though Stevenson himself was the 

one who performed the required pre-operation check that included verifying that the brakes were 
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working properly and Stevenson's liability expert testified that had he simply waited after 

bringing the mantrip to a stop, he would not have been injured. [Tr. T., 3/5/09, pp. 68, 69; Tr. T., 

3110/09, pp. 51, 82; Tr. T., 3111/09, p. 111.] Yet, Stevenson's counsel posed 44 questions 

regarding whether the mantrip should have been taken out of service by Independence at some 

earlier time, thus making it unavailable to Stevenson so "he would not have been there with it." 

5) Failure to provide Stevenson with a mantrip that included an operable radio-even 

though Stevenson communicated fully with the dispatcher on the mine phone and his liability 

expert testified that the inoperability of the radio in no way caused Stevenson's injury. [Tr. T., 

3110/09, p. 160; Tr. T., 3/11/09, pp. 89-93.] Yet, Stevenson's counsel posed 90 questions 

regarding the inoperable radio. 

6) Failure to leave the parts to repair the brakes on the mantrips out in the open, as 

opposed to keeping them under lock and key-even though Stevenson's liability expert testified 

that securing parts is not a violation of any state or federal rules (and, of course, properly 

securing spare parts had nothing to do with Stevenson's incident in the first place). [See Tr. T., 

3/11/09, pp. 28-29.] Yet, Stevenson's counsel posed 12 questions regarding securing brake 

parts. 

7) Failure to conduct a sufficient post-accident investigation--emphasis on "post"-even 

though Stevenson's liability expert testified that the report that Independence prepared regarding 

this "occupational injury" (rather than "accident") as defined in the regulations, met the 

applicable regulatory reporting requirements. [Tr. T., 3111/09, pp. 70-73.] More importantly, 

nothing that occurred after Stevenson was injured could possibly have caused or contributed to 

that injury, and all of that testimony, characterization, and innuendo should have been excluded. 
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Yet, Stevenson's counsel posed 196 questions attacking the sufficiency of the post-accident 

investigation and emphasizing an inflammatory comment in one of the reports. 

Counsel then assured the jury that they need find only one of these seven alleged 

breaches to find in Stevenson's favor. [Tr. T., 3117/09, pp. 89-92.] 

In the rebuttal closing, Stevenson's counsel added to the list of seven alleged 

breaches: 8) a general alleged lack of maintenance on the mantrips; and 9) a lack of 

communication between electricians and miners regarding what repairs had previously been 

performed-neither of which, even if true, negates the simple fact that Stevenson had safely 

stopped and secured the mantrip. [See Tr. T., 3/17/09, pp. 147-148.] 

It is blatantly clear from the record that a tremendous amount of time and effort 

was expended upon entirely irrelevant, prejudicial, inflammatory "evidence." Given the 

multitude of red herrings repeatedly dragged in front of them, is it any wonder this jury followed 

the wrong scent? 

II. KIND OF PROCEEDING AND NATURE OF THE RULINGS IN THE 
LOWER COURT 

The matters subject to the instant Appeal involve claims filed by Stevenson in the 

Circuit Court of Boone County ("Lower Court") in which he alleges that Independence 

negligently failed to provide him a safe work place. Stevenson was injured on 31 January 2005 

while working as a contract miner on Independence's premises.2 Specifically, Stevenson was 

attempting to tighten the four bolts on the inby service brake head/mount of a mantrip when he 

hurt his wrist. [Tf. T., 3/10/09, pp. 62-63.] 

2 Stevenson asserted a deliberate intent claim against his employer, Spartan Mining Company, for 
which it was granted summary judgment, although no order has been entered. [Complaint; see also 
Spartan Mining Company's Motion/or Summary Judgment and Memorandum in Support Thereof, filed 
on 2/6/09.] 
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Prior to trial, Independence moved for summary judgment on the grounds that 

Stevenson could not prove an act or omission on the part of Independence that proximately 

caused his injury. [Defendant Independence Coal Company's Motion for Summary Judgment 

and Memorandum in Support Thereof, 2/6/09.] The Lower Court denied the motion, but did not 

enter an order setting forth its rulings. Subsequently, trial began on 25 February 2009 and 

continued until its conclusion on 17 March 2009. 

At the close of Stevenson's case-in-chief, Independence moved for entry of 

judgment as a matter of law ("Motion for Judgment") on the grounds that Stevenson had failed to 

prove that any negligence of Independence had proximately caused his injury. [Tr. T., 3/12/09, 

pp. 95-100.] The Lower Court acknowledged the validity of the argument, stating that this was 

"[c]ertainly not the strongest case for negligence that this Court has seen," but denied 

Independence's Motion for Judgment. [Id., p. 100.] At the close of its case-in-chief, 

Independence renewed its Motion for Judgment and the Lower Court again denied it, electing 

instead to submit the case to the jury. [Tr. T., 3117/09, pp. 4, 14.] 

On 17 March 2009, the jury was asked to determine whether, and if so to what 

extent, Stevenson's andlor Independence's negligence was a proximate cause of the injury at 

issue. ' During the cours~ of their deliberations, the jury tendered a hand-written note to the 

Lower Court reading: "Could the Judge help us out with a question on the percent? How do we 

determine the percentage of negligence?" [Tr. T., 3117/09, p. 169.] With agreement of counsel, 

the Lower Court answered their question in the negative saying he could not assist them in 

apportioning fault. [Id., p. 171.] The jury later rendered a verdict finding that Independence was 

100% at fault and awarding $1,968,952.61 in damages. [See Verdict Form.] 
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After the jury rendered its verdict, Independence filed post-trial motions. [See 

Defendant's Renewed Motion for Judgment as a Matter of Law and in the Alternative Motionfor 

a New Trial and Memorandums in Support Thereof; Defendant's Motion for Remittitur.] The 

Lower Court denied these motions in three separate orders entered on 23 September 2009.3 It is 

from these rulings that Independence seeks review. 

III. STATEMENT OF FACTS AND BACKGROUND 

The incident at issue occurred in the early morning hours of 31 January 2005. 

However, to put the incident, and especially the "injury" that later developed, in context, it is 

necessary to go back several years. 

A. Events Prior to Stevenson's Injury 

In 1997, Stevenson injured his left knee when a piece of cable "sprung up and 

caught me under my left knee and threw me ten [sic] or 15 feet." [Tr. T., 3/5/09, p. 39.] 

Stevenson received a 10% permanent partial disability award from Worker's Compensation for 

this injury. [Tr. T., 3/5/09, p. 40.] 

In March of 2002, Stevenson was prescribed Hydrocodone for the pain he 

complained of from the knee injury. This began a long relationship with that drug, and he filled 

prescriptions for Hydrocodone every month from March of 2002 through January 2005. [See Tr.-

T., 3/5/09, p. 40.] In 2003, Stevenson began experiencing chronic migraine headaches for which 

he began obtaining additional Hydrocodone. [Tr. T., 3/5/09, pp. 41-42.] 

In December 2003, Stevenson began to be prescribed Valium, and he likewise 

filled prescriptions for Valium every month between then and 31 January 2005; however, he 

testified that although he filled all the prescriptions, he rarely took the Valium. [Tr. T., 3/6/09, p. 

3 See Order Denying Defendant's Renewed Motion for Judgment as a Matter of Law; Order 
Denying Defendant's Motionfor Remittitur; Order Denying Defendant's Motionfor a New Trial. 
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86.] Stevenson testified that he believed he was obligated to fill the prescriptions, even though 

he did not intend to take the medication. [Tr. T., 3/6/09, p. 103.] However, on 28 November 

2004, he presented at the Boone Memorial Hospital where he tested positive for benzodiazepine 

(meaning he was taking Valium or had a Valium-like substance in his system) and opiates 

(presumably from the Hydrocodone).4 

On 8 September 2004, Stevenson was hired as a beItman by Spartan Mining 

Company and assigned to work at Independence's Justice Mine. [Tr. T., 3/5/09, pp. 37-38, 43, 

46; Tr. T., 3/10/09, p. 97.] A beItman's job duties include general maintenance of the beltline 

such as cleaning, greasing, and tightening boIts. [/d., p. 46.] 

Stevenson admits that as of January 2005, he was abusing Hydrocodone. [Tr. T., 

3/6/09, pp. 26, 85, 86.] . Between April 2002 and January 2005, Stevenson filled various 

prescriptions at 10 different pharmacies from 8 different treating physicians, all of whom were 

prescribing Hydrocodone and none of whom was aware that other doctors were also doing so. 

[Tr. T., 3/6/09, pp. 96-109.] Some of these physicians required Stevenson to execute a contract 

affirming and warranting that he was obtaining the narcotic medication from them alone. [Tr. T., 

3/16/09, pp. 58-59. See also Dfs. Tr. Exh. No. 25, Bates Nos. 02319-02310.] Stevenson signed 

those contracts knowing he was misrepresenting his drug usage and treatment history. [Tr. T., 

3/6/09, p. 127; see also Tr. T., 3/16/09, pp. 58-59] 

Stevenson's drug usage increased significantly between 2001 and January 2005: 

... eight pills in a month's time. By 2002, he's using on average about two per 
day and you can see· a steady increase based upon the prescriptions filled at 
pharmacies and refill prescriptions over time. By the time the accident occurs, 
he's using a little over 12 [pills] per day, which is a significant increase 
particularly over this last 40-day period. 

4 [Tr. T., 3/16/09, pp. 67-68; see also Df.'s Tr. Exh. No. 34, Bates No. 00221.] 
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[Tr. T., 3116/09, p. 66. See also Df's. Exh. Nos. 14, 15, 16.] In the 47 days preceding this 

incident, Stevenson filled prescriptions totaling an astonishing 490 Hydrocodone pills which, by 

his own admission, he was taking. [Tr. T., 3/6/09, pp. 106-107.] Furthermore, when asked about 

Stevenson's drug usage, Stevenson's liability expert, Bobby Gene Moreland, a former miner and 

MSHA inspector, testified that narcotic "drugs and mining don't mix" because they may lead to 

a miner exercising bad judgment, not doing exactly what he ought to do, or hurting himself or 

others. [Tr. T, 3/11/09, pp. 127-128, 170.] 

B. The Events Immediately Surrounding the Incident at Issue 

On the night of 30-31 January 2005, Stevenson was working the midnight or hoot 

owl shift, which is a maintenance shift during which no production occurs. [Tr. T., 2127/09, p. 

131; 57; Tr. T., 3/5/09, pp. 47; 57.] Upon arriving at the mine site, Stevenson went to a 

Brookville mantrip for use to ride underground. [Tr. T., 3/5/09, p. 54.] 

OPERATOR'S SIDE; INBY END CLOSEST TO CAMERA 
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OFF SIDE, INBY END TO RIGHT; AREA WHERE SERVICE BRAKE INVOLVED IS LOCATED CIRCLED 

Stevenson perfonned the required pre-operation check of the mantrip. [Tr. T., 

3/5/09, p. 58.] As part of the check, Stevenson inspected the mantrip's engine compartment and 

tested its brakes. [Tr. T., 3/5/09, p. 59.] Mantrips have three brakes: 1) the regenerative brake 

(using reversal of the electric motor to slow the machine to a walk); 2) the service brake 

(consisting of two separate brake assemblies, one front and one back, either of which will stop 

the machine); and 3) the park brake (a third brake assembly which will also stop the machine in 

an emergency). [Tr. T., 3/2/09, pp. 127, 132; see also Df.'s T. Exh. Nos. 31 and 32; Dem. Video 

of Mantrip shown 3/3/09.] 
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OPERATOR'S STATION. INBY END TO LEFT. DUAL SERVICE BRAKE (ONE LEVER APPLIES BOTH 
SERVICE BRAKES) CONTROLS CIRCLED AT TOP; DUAL ENGINE CONTROLS (PULLING LEVER TO 

"REVERSE" APPLIES REGENERATIVE BRAKING) CIRCLED AT BonOM. 
OPERATOR FACES DIRECTION HE IS MOVING. 

Stevenson testified that during his pre-operation check, he found no problems 

with the mantrip except that the two-way radio was not working. In his words, the mantrip 

"worked" and "[t]he bolts [on the service brake mount] was in." [Tr. T., 3/5/09, pp. 68-69; Tr. 

T., 3/10/09, pp. 51, 82.] 

Stevenson did not "down" the machine because of the inoperable radio (of which 

only he was aware); instead he began operating the mantrip to the work site. Accompanying 

Stevenson in the mantrip were Mickey Hughes, a certified electrician, and two other members of 
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Mr. Hughes' crew, Brian Williamson and Danny Williams. [Tr. T., 3/5/09, pp. 58, 61, 64.] At 

some point, the men noticed a rattling noise and an odor. [Tr. T., 3/5/09, p. 62.] Stevenson 

applied the brakes, bringing the mantrip to a stop. The men moved the derailer to redirect the 

track, then drove the mantrip into a. spur and safely and easily brought the mantrip to a stop for a 

second time without incident. [Tr. T., 3/3/09, p. 19.] He and Mr. Hughes then tightened the 

bolts holding the front or inby service brake assembly to the brake mount.5 [Tr. T., 3/5/09, p. 

62.] 

;: DEfENDANT'S 

I~ 

5 The brake assembly is affixed to the mount by four bolts. [Tr. T., 3/10/09, p. 75; see also Df's 
Tr. Exh. Nos. 1, 10.] To tighten the bolts, two wrenches are used. One wrench is used to hold the bolt 
stationary while the other wrench is used to tighten the nut (or vice versa). [Tr. T., 3/10/09, pp. 84-85.] 
The process of tightening the bolts took about fifteen minutes. [Tr. T., 3/5/09, pp. 63-64.] 
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INBY SERVICE BRAKE ASSEMBL Y/II/IOUI\lT CIRCLED TO RIGHT; 
LOOKING DOWN INTO ENGINE COMPARTMENT 

After Stevenson and Mr. Hughes finished tightening the bolts, they moved out of 

the spur, again applied the brakes to stop the mantrip, moved the derailer back to the main track, 

and proceeded to Mr. Hughes' work area. [Tr. T., 3/3/09, p. 51, 52, 60; see also Tr. T., 3/5/09, p. 

65.] Upon arrival at Mr. Hughes worksite, Stevenson again easily and safely brought the man trip 

to a stop without incident to let the other men off. Stevenson then proceeded alone. 

Approximately fifteen minutes after Stevenson dropped off Mr. Hughes and his crew, the brakes 

began smelling hot and rattling again. [Tr. T., 3/5/09, pp. 54-55, 66-67.] Stevenson easily and 

safely brought the mantrip to a stop for the fifth time, then called the dispatcher and told him that 

an electrician was needed. [Tr. T., 3110/09, p. 56.] 

Stevenson was informed that an electrician would be sent but it would be "quite a 

while." [Tr. T., 3/5/09, p. 70.] That was the entire conversation. Instead of waiting even a few 

minutes, however, Stevenson decided to tighten the bolts himself. [Tr. T., 3110/09, p. 72.] 

Stevenson testified that he and he alone was making all of the decisions regarding the mantrip 

and how best to proceed. [Tr. T., 3110/09, p. 83.] He lifted the engine compartment cover and 

saw that the bo1ts on the same inby service brake mount had again come loose. [Tr. T., 3/5/09, 

pp. 72-73.] Some of the bolts "had fell all the way out and some were barely dangling." [Tr. T., 

3110/09, p. 83.] 
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VIEW OF OUTBY SERVICE BRAKE ASSEMBL Y/MOLINT (LARGE CIRCLE), IDENTICAL TO INBY, BUT 
THIS PHOTO SHOWS THE FOUR BOLTS (SMALL CIRCLES) BETTER 

Stevenson testified at trial that the task he was about to perform was the same one 

he had performed earlier in the shift with Mr. Hughes, "the bolts just loosened again." [Tr. T., 

3/5/09, p. 74; Tr. T., 3/10/09, pp. 60, 116.] The process of tightening these bolts was something 

Stevenson had done several times prior to this night. [Tr. T., 3/5/09, p. 52.] Specifically, 

Stevenson testified that he knew how to tighten the bolts and believed himself to be qualified to 

do so. [Tr. T., 3/10/09, pp. 59-60, 88.] No surprise, really, for an underground miner and 

beItman. 

(C1822541.1 } 16 



As he began to tighten the bolts, Jeff Davis and Bill McCloud arrived. They were 

riding a mantrip out of the mine, having concluded their work on the second shift. [Tr. T., 

3/5/09, pp. 75-76.] Stevenson did not request their assistance because "I was doing it myself' 

and "I didn't think I needed them." [Tr. T., 3/5/09, p. 77; Tr. T., 3/10/09, p. 70.] 

Stevenson proceeded to put one or more bolts through the brake mount and the 

brake head, placing a nut on one of the bolts. He recalls trying to tighten the nut on that bolt 

with his hand prior to applying the wrench. [Tr. T., 3/10/09, pp. 84-85.] Stevenson testified at 

trial that while he was tightening a bolt, something shifted "over and got my arm." [Id.] He 

further testified, "I'm not sure what made it shift, but it just come down and pinned my arm and 

moved it a pretty good bit .... I was pretty much stuck, and Jeff come over and got me out." [Tr. 

T., 3/5/09, p. 78.] However, Stevenson's liability expert testified that although "I've never really 

understood what happened really," if even one bolt is in the mount, the brake head cannot move 

left or right, meaning it would be impossible for the mount to have shifted as Stevenson 

described. [Tr. T., 3/11/09, pp. 114, 116-117.] 
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VIEW lOOKING FROM GROUND lEVEL ALONG DRIVE SHAFT TOWARD INBY SERVICE BRAKE 
ASSEMBLY ATOP BRAKE DISC; AREA OF THE FOUR BOLTS ATTACHING BRAKE ASSEMBLY TO 

IVIOUI\JT CIRCLED; ARROW TO ONE VISIBLE BOLT 

C. A Simple Slip and Fall Resulting in Minor Injury 

Stevenson was transported out of the mine on the mantrip driven by Messrs. 

Davis and McCloud. [Tr. T., 3/5/09, p. 80.] Along the way, Stevenson met John Bowling, his 

foreman, and spoke briefly with Bowling about what had happened. [Tr. T., 3/4/09, p. 50; see 

also Tr. T., 3110/09, p. 14.] Mr. Bowling later prepared an initial report based on that 

conversation reflecting that Stevenson was injured when he "[s]lipped on a rock and got his arm 
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in a bind between a brake head and a frame." [Tr. T., 3/4/09, p. 64; see also Pf.'s T. Exh. No. 

B.] 

Upon reaching the mine portal, Stevenson exited the mantrip, walked over to the 

mine office and spoke with the dispatcher. [Tr. T., 3/10/09, pp. 14-15.] He then walked over to 

the ambulance, where the EMTs asked him what had happened to him in the mine. [Tr. T., 

3/10/09, p. 16.] The EMT report states that Stevenson was injured when "he slipped causing his 

hand to go into two pieces of metal." [Tr. T., 3/10/09, pp. 21,22; see also Df.'s T. Exh. No. 34, 

Bates No. 02979.] 

At the hospital, Stevenson met with a nurse or intake person who again asked him 

how he was injured. [Tr. T.,3/10/09, pp. 16-17.] The initial accident report for Worker's 

Compensation that was completed by the hospital staff while Stevenson was in the Emergency 

Room reflects that he was injured while "tightening [a] bolt and slipped and fell and caught wrist 

between two pieces of metal." [Tr. T., 3/10/09, pp. 24, 25; see also Df.'s T. Exh. No. 34, Bates 

No. 00405.] 

Following Stevenson's examination, Emergency Room physician Dr. Ernesto 

Yutiamco diagnosed his injury as an "acute wrist strain/sprain." [Tr. T., 3/16/09, p. 10.] The x

rays were normal, showing no fracture or dislocation of the wrist or other abnormality. [Tr. T., 

3/16/09, pp. 11-12.] Stevenson was released from the hospital and Dr. Yutiamco authorized his 

return to light duty the following day. [Tr. T., 3/16/09, pp. 10, 12; Tr. T., 3/6/09, p. 120. See 

also Df.'s T. Exh. 18, Bates No. 00188.] 

Stevenson saw Dr. McDevitt for follow-up care. [Tr. T., 3/10/09, pp. 25,26; see 

also Df.'s T. Exh. No. 34, Bates No. 00691.] Dr. McDevitt documented Stevenson's accident as 

"hand went between brakes and body of the frame when foot slipped from the ground which was 
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supporting him. This caused his right hand to be caught in between the brakes and body of the 

mantrip. Hand was wedged." [Tr. T., 3/10/09, p. 27; see also Df.'s T. Exh. No. 34, Bates No. 

00691.] 

Between 31 January 2005 and April 2006, no fewer than 9 treating physicians and 

a vocational counselor reflected in their medical records that Stevens,on reported that he slipped 

and fell, injuring his wrist.6 Dr. Roger C. Baisas quoted Stevenson as saying "I was working on 

the brakes on a mantrip when I slipped a little bit and fell and smashed my right hand." [Tr. T., 

3110/09, p. 33; see also Df.'s Tr. Exh. No. 34, Bates No. 00751.] 

Within a week or two of being injured, Stevenson told family member, friend, and 

fellow beltman Brian Williamson that he was hurt when he slipped and fell. [Tr. T., 3/3/09, pp. 

10, 101, 125, 126.] More importantly, the day after he was hurt, Stevenson told co-worker 

Charles Keeney the same story: [Tr. T., 3112/09, pp. 1'23-128.] As is discussed in detail below, 

the Lower Court barred Mr. Keeney from testifying. See Section VI.C.l. 

D. Stevenson "Shifts" His Version of Events When He Files Suit. 

When Stevenson filed suit in April 2006, his description of how his injury 

occurred suddenly shifted. His Complaint does not mention a "slip and fall," but rather describes 

a "runaway mantrip" whose parts later inexplicably shifted onto his arm. [See Complaint at <[ 

VII!.] This shift is most dramatically demonstrated through Dr. Paul Bachwitt's records. 

Stevenson first reported his injury to Dr. Bachwitt on 9 December 2005, saying he was injured 

when he "slipped and fell." [Df.'s T. Exh. No. 34, Bates No. 01311.] However, on 13 May 

2006, less than three weeks after filing suit, Stevenson presented at Dr. Bachwitt's office and the 

records reflect that Stevenson "notes today ... the injury occurred when he was working on 

6[Tr. T., 3/10/09, pp. 21-46; see also Df.'s T. Exh. No. 34, Bates Nos. 00424, 00450, 00691, 
00711,00719,00751,00783,001311,02979.] 
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brakes on a mantrip. His right wrist became caught between two pieces of metal, but he did not 

slip and fall." [Tr. T., 3110/09, p. 47. See also Df's. T. Exh. No. 34, Bates No. 01200.] When 

asked how this subject came up and whether he recalled providing Dr. Bachwitt with this version 

of events, Stevenson responded, "[y]es, he finally listened." [Tr. T., 3110/09, p. 47.] Stevenson 

testified repeatedly at trial that he could not recall telling his foreman, the EMTs, the 9 

physicians, the vocational therapist, and at least two fellow workers at the mine that he injured 

his wrist when he slipped and fel1.7 [Tr. T., 3/10/09, pp. 17-18,20,23,25,27,29,31-34,39.] 

E. Post-Accident Investigation 

There is no doubt that what happened to Stevenson on 31 January 2005 was an 

"occupational injury" as opposed to an "accident" under the Mine Safety and Health 

Administration ("MSHA") regulations. 8 [Tr. T., 3111109, pp. 66-68; see also 30 C.F.R. § 50.2(e) 

and (h).] 

1. Collecting the Facts 

As a practical matter, the basic information concerning an occupational injury is 

reported to MSHA, while an "accident" must be thoroughly investigated. [30 C.F.R. § 50 et 

seq.] Independence Mine Safety Director Brian Keaton looked into Stevenson's "occupational 

7 Independence prepared the attached demonstrative exhibit entitled "Accident Description 
Timeline" which summarizes Stevenson's various accountings of slipping and falling and then his 
disavowing the same in the weeks prior to filing suit. All of the documents from which the comments 
were taken were in evidence (except the Complaint). Independence intended to use this exhibit during 
closing arguments, but was prohibited by the Lower Court from doing so. See Accident Description 
Timeline, attached hereto as Exh. A. 

8 MSHA defines occupational injury as: 

an injury to a miner which occurs at a mine for which medical treatment is administered, 
or which results in death or loss of consciousness, inability to perform all job duties on 
any day after an injury, temporary assignment to other duties, or transfer to another job. 

[30 C.F.R. § 50.2(e).] 
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injury" on behalf of Independence. He spoke with Stevenson to confirm that he was hurt due to 

a slip and fall and not because of a malfunction of the mantrip. [Tr. T., 3/4/09, pp. 120, 127-128, 

131.] Mr. Keaton testified that "[i]t was a slip and fall injury. There were no mechanical issues 

that caused the injury. No defects. He wasn't operating the piece of equipment, he was working 

on it, so I treated it as a slip and fall accident." [Tr. T., 3/4/09, p. 132.] Accordingly, given the 

minor nature of the occupational injury due to a "slip and fall," no full scale "investigation" was 

warranted or required and none was done. [Tr. T., 3/4/09, pp. 129, 131-132.] 

Keaton interviewed only Stevenson. [Tr. T., 3/4/09, pp. 124, 128.] Specifically, 

Keaton testified that he: 

[t]alked to [Stevenson] concerning the injury, what happened. Did not talk to any 
other witnesses at the time, because he was the one doing the work, and it 
happened to him, and we were able to talk to him, so we did that and got all our 
facts in line and put the reports together. 

[Tr. T., 3/4/09, p. 128.] Stevenson's liability expert testified during cross-examination at trial 

that the investigation report Independence prepared met the applicable MSHA regulations and 

that it was reasonable to interview only Stevenson given that no one else knew what had 

occurred immediately prior to Stevenson being injured. [Tr. T., 3/11/09, pp. 70-73.] 

After suit was filed, an issue arose as to which mantrip Stevenson had actually 

been operating. Independence had identified mantrip-OO in its post-accident reports, but there 

was no reason to verify that at the time. [Tr. T., 3/5/09, pp. 49-50.] It didn't matter which 

mantrip Stevenson fell into. During discovery, Stevenson testified that he was operating 

mantrip-Ol, but later recanted and said mantrip-OO. [Tr. T., 3/5/09, pp. 54-55.] Close inspection 

of the repair records as trial neared indicated that mantrip-OO was likely being repaired in the 

underground maintenance area at the time Stevenson's incident occurred. [Tr. T., 3/2/09, pp. 

169-170.] 
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2. The Reports 

In all, four documents were prepared by Independence: 1) Supervisor's 

Immediate Accident Investigation Report; 2) Lost-time Accident Alert; 3) U.S. Department of 

Labor Mine Accident Report; and 4) an Internal Accident Investigation Form. [Tr. T., 3/4/09, p. 

40. See also PI's. T. Exh. Nos. 10-12, 13.] The description of the incident is virtually identical 

in all four documents, but the Internal Investigation Form is not distributed outside of 

management. [Tr. T., 3/4/09, pp. 40-41.] The Internal Investigation Form includes a remark 

handwritten by Independence Vice President Gary Frampton, which reads: "Stevenson is sorry, 

not a member." [PI's. T. Exh. No. 11, p. 2.] When asked what he intended by writing that 

statement, Mr. Frampton testified that he was merely stating his opinion at the point in time 

when he wrote the comment and that he could not recall what he was basing his opinion on given 

the passage of time. [Tr. T., 3/4/09, pp. 144-145.] 

F. Trial 

Trial commenced on 26 February 2009 and concluded on 17 March 2009, 

comprising thirteen trial days. Eighteen witnesses testified. The jury rendered a verdict in favor 

of Stevenson on March 17th in the amount of $1,968,952.61, even though Stevenson and his 

liability expert had repeatedly testified that they do not know how Stevenson was injured. [Dp., 

Moreland Vol. II., pp. 25-26; Tr. T., 3111/09, pp. 114-115, 117, 122-124.] Succinctly but 

accurately stated, Stevenson's theory of causation is "if he had not been there, he would not have 

been hurt." Independence now respectfully asks this Honorable Court to repudiate this 

evisceration of proximate cause and reverse this judgment based upon all the errors discussed 

herein. 
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IV. ASSIGNMENTS OF ERROR 

A. The Lower Court erred in denying Independence's motion for summary 
judgment, then compounded that error by denying its motion and renewed 
motion for judgment as a matter of law-all in the face of escalating 
certainty that there was no proximate cause. 

1. The Lower Court Erred in Denying Independence's Motion for 
Summary Judgment Because the Pre-Trial Record Clearly 
Establishes the Absence of Proximate Causation. 

2. The Lower Court Clearly Erred In Denying Independence's 
Motions for Judgment as a Matter of Law at Trial. 

B. The Lower Court erred in permitting Stevenson to repeatedly proffer 
irrelevant, prejudicial, and inflammatory evidence. 

1. The Lower Court Erred in Permitting Protracted Testimony 
Related to the Inoperable Two-Way Radio on the Mantrip. 

2. The Lower Court Erred in Permitting Rocky Bums to Testify 
Regarding his Post-Accident Termination and Lawsuit. 

3. The Lower Court Erred in Permitting Protracted Testimony 
Related to Independence's Post-Accident Investigation. 

C. The Lower Court erred in excluding key testimony Independence sought 
to admit. 

1. The Lower Court Erred in Barring the Testimony of Charles 
Keeney. 

2. The Lower Court Erred in Prohibiting Independence from 
Admitting Stevenson's Complaint into Evidence. 

3. The Lower Court Erred in Excluding the Testimony of Dr. Samer 
Nasher. 

D. The Lower Court committed reversible error by failing to fully and 
properly instruct the jury on the applicable law. 

1. 

2. 
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Certain of Stevenson's Jury Instructions Should Not Have Been 
Included in the Jury Charge Because They Did Not Fully and 
Accurately Set Forth the Applicable Law. 

The Lower Court Erred by Refusing to Include in its Charge 
Certain of Independence's Jury Instructions. 
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E. The Lower Court erred in failing to admonish Stevenson's counsel for its 
vituperative comments aimed at Independence and its counsel. 

VI. DISCUSSION OF LAW 

A. UNRAVELING THE MYSTERIES OF PROXIMATE CAUSE 

In Brady v. Deals on Wheels, Inc., 208 W.Va. 636, 542 S.E.2d 457 (2000), this 

Honorable Court said: 

Proximate cause is an elastic and mystical term that is meaningless 
unless it is applied to the facts of a particular case. 

Id. at 642,542 S.E.2d at 463 (quoting Smith v. Penn Line Service, Inc., 145 W.va. 1,33, 113 

S.E.2d 505,522-23 (1960)). 

True enough, but its analytical elements can be explained and understood. 

Although proximate cause is an independent and critical component of the overall 

tort liability equation, it is more often than not an analytical afterthought, having been 

overwhelmed and subsumed by the negligence analysis and conclusion. If it is singled out for 

any discussion and consideration at all, it is usually by the court; proximate cause does not play 

much before the jury. This is so because it is at its core fundamentally a judgment reached by 

the application of legal principles that are much more subtle and difficult for the lay person to 

understand than less legally loaded issues like negligence and injury and damages. 

The concept of proximate cause connotes a legally cognizable causal connection 

between a negligent act or omission and an event that results in injury. Its most commonly stated 

and supposedly understandable formulation is in terms of cause-in-fact (the easily recited but 

analytically sterile "but for" or "substantial factor" tests). But more important yet least focused 

upon, proximate cause necessitates a judgment that the causal connection discerned, if any, is 

legally sufficient to allow liability to be imposed if the other elements of a negligence cause of 
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action (duty, breach, and damages) are satisfied. Whether the proximate cause landscape 

between negligence and event/injury may be traversed in a particular set of circumstances is 

determined by a concurrent analysis of the complementary concepts of foreseeability and 

remoteness. See, e.g., Riffe v. Armstong, 197 W.Va. 626, 646,477 S.E.2d 535, 555 (1996) ("In 

considering whether an event is a proximate cause of the injury, the bell weather test is 

foreseeability."); Metro v. Smith, 146 W.Va. 983, 990, 124 S.E.2d 460, 464 (1962) ("[T]he 

negligence which renders a defendant liable for damages must be a proximate, not a remote, 

cause of injury .... "); Matthews v. Cumberland & Allegheny Gas Co., 138 W.Va. 639, 654, 77 

S.E.2d 180, 189 (1953) ("Foreseeable injury is a requisite of proximate cause and proximate 

cause is a requisite for actionable negligence, and actionable negligence is a requisite for 

recovery in an action for personal injury negligently inflicted."). It is best, however, to begin the 

dissection of proximate cause by discussing what it is not. 

Proximate cause is not merely an understandable sequence of actions and 

occurrences. Nor is it simply a retrospective "connecting of the dots" between a discrete act or 

omission and an eventual occurrence. All occurrences are in fact preceded by a series of 

decisions, actions, and events any of which, if altered, will change the result being focused on. If 

anything in your morning routine had been changed so that you would not have arrived at the 

intersection precisely at 7:36 a.m., the accident would not have happened. If the convenience 

store had been out of milk, you would have left before it exploded. Life, at least in retrospect, 

always presents a connected series of happenings. Proximate cause is concerned with the 

undesirable consequences that are brought about by our decision to act or not act. 

If the requirement of proximate cause could be satisfied by merely tracing from 

one thing that happens to another in series, it would bear no analysis and would always be 
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automatically met. Proximate cause requires a strong causal relationship between the act or 

omission charged and the undesirable event/injury. There must be a significant sense of the 

latter being dictated by the former; there must be some legally sufficient level of probability, of 

likelihood, of anticipation, of compulsion that ties the act or omission in a causal way to the 

undesirable event/injury. The relationship between act or omission and event must be more than 

simply discernable or understandable; it must at a legally cognizable level be compelling. The 

one must cause the other. 

Proximate cause distinguishes between condition and causation. See syl. pt. 4, 

Webb v. Sessler, 135 W.Va. 341, 63 S.E.2d 65 (1950) ("In this jurisdiction there is a clear 

distinction between the proximate cause of an injury and the condition or occasion of an 

injury."); Thompson v. County of Cook, 609 N.E.2d 290,294 (lll. 1993) ("The cause of an injury 

is that which actually produces it, while the occasion is that which provides an opportunity for 

causal agencies to act. If a defendant's negligence does nothing more than furnish a condition by 

which injury is made possible, that negligence is not the proximate cause of injury."). It may 

satisfy the philosopher (or, here, plaintiffs expert) to say that "wherever you go, there you are,,,9 

but that is not sufficient for purposes of proximate cause. 

To analyze the "elastic and mystical" concept of proximate cause in the particular 

facts of a case requires a careful look at the concepts of foreseeability and remoteness. It is 

through the application of these concepts, either independently or in overlap, that one must 

tightly join the act or omission to the undesirable event/injury in order to establish proximate 

cause. The risk must be foreseeable beforehand for the act or omission to be actionably 

"negligent," and the undesirable event/injury must not be so remote from the alleged act or 

9 Thomas a Kempis, The Imitation of Christ (ca. A.D. 1440); see also, Douglas Adams, The Hitchhikers Guide to the 
Universe (1979). 
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omission as to sever the causal connection. See syl. pt. 2, Miller v. Bolyard, 142 W.Va. 580, 97 

S.E.2d 58 (1957) ("To warrant a finding that negligence is the proximate cause of an injury it 

must appear that the injury was the natural and probable consequence of the negligent act and 

that it ought to have been foreseen in the light of the attending circumstances."); Matthews, 138 

W.Va. at 188, 77 S.E.2d at 653 ("A person is not liable for damages which result from an event 

which was not expected and could not have been anticipated by an ordinarily prudent person."). 

Negligence, or the failure to act with reasonable care under the circumstances, 

can exist "in the air," but it remains an abstract rather than an actionable concept if it is not 

connected by foreseeability to an undesirableeventlinjury. See Palsgraj v. Long Island R. Co., 

162 N.B. 99, 99 (N.Y. 1928) ("Proof of negligence in the air, so to speak, will not do." (Internal 

quotations and citation omitted)). Indeed, whether an act or omission may be legally described 

as negligence at all depends upon the scope of the duty imposed and whether that duty is 

breached, which is determined by the risk of predictable undesirable consequences (event 

causing injury and damages) that may flow from that act or omission, which is in tum 

circumscribed by the concept of foreseeability. Consciously or subconsciously, one always 

foresees consequences, but usually we focus on the desirable ones. We drive fast (some of us) to 

arrive somewhere earlier or maybe to have "fun," not to get a speeding ticket or lose control and 

crash. But the foreseeable things that define our duty to others are those that call up a risk to 

them. If the undesirable event/injury was not a "foreseeable" consequence of the act or 

omission, the scope of duty did not extend to that consequence, and the act or omission is not 

actionable negligence. Stated differently, one is charged with contemplating what are the 

probable undesirable consequences of one's acts or omissions before we do or do not, and to 

adjust our conduct accordingly. 

{C1822541.1} 28 



Your teenage granddaughter texts while driving. You do your best to explain the 

risks attendant to her doing so-all relating to her crashing the car. One day she is driving well 

within the speed limit, in her lane, and also texting, when a truck runs a stop sign on a shielded

from-view side street and t-bones her. Was her texting while driving negligence? Most would 

say, in the air, yes. Was the risk of someone else running a stop sign a contemplated undesirable 

con'sequence of texting while driving? No. Was texting while driving a proximate cause of the 

crash? No. 

From the standpoint of a proximate cause analysis, one first analyzes the facts and 

circumstances from the perspective of negligence, with foreseeability defining the risks to be 

guarded against by the contemplated act or omission. Analyzing from the standpoint of 

foreseeability, one ignores what eventually actually happened and looks from the act or omission 

forward; it considers the situation prospectively focusing on the probable, expected, anticipated, 

and therefore necessary-to-guard-against undesirable consequences. One predicts based upon 

the risk (likelihood) of injury. fu completing this analysis, if one concludes that the undesirable 

consequence that actually occurred was a logically foreseeable-meaning sufficiently probable 

to occur-risk when engaging in the act or omission involved, then one concludes that there is 

actionable negligence and likely, in most cases, proximate cause is not a serious issue. 

As stated in Donald v. Long Branch Coal, 86 W.Va. 249, 251, 103 S.E. 55, 57 

(1920), one "is not liable for all of the actual consequences of his wrongful act." A defendant is 

only liable for those consequences that "flow naturally from the wrongful act" and are "such as 

might be reasonably anticipated as the probable result of the wrongful act." /d. This concept 

does not encompass everything that is retrospectively conceivable or possible, but rather only 

those things that were prospectively probable. Most things that actually happen have to be 
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characterized as possible, but that is a far cry from foreseeable or probable. Possible things 

range all the way from crazy and stupid to logical and predictable, but one's duty extends only to 

those undesirable consequences that are suggested in a sufficiently compelling way when one 

contemplates doing or omitting an act. 

The second half of a proximate cause analysis involves looking backward from 

the event/injury toward the implicated act or omission and analyzing whether or not the 

event/injury is too remote to sustain the necessary legally cognizable causal relationship. In a 

sense, remoteness is the counterpart of foreseeability. Negligence analysis requires that we try to 

look forward at what should reasonably be anticipated; remoteness requires that we look 

backward and analyze just how distant and unconnected the act or omission is from the 

undesirable event/injury that actually happened. 

Foreseeability focuses upon what is likely to happen, while remoteness focuses on 

what actually did happen. Foreseeability asks whether or not we should have contemplated the 

undesirable result and changed our conduct in order to guard against it, while remoteness asks us 

to analyze how logical, viewed in retrospect, is the causal connection between the act or 

omission and the undesirable event/injury. Both foreseeability and remoteness consider the risks 

logically and specifically implicated by the act or omission compared to those posed by the facts 

of what actually occurred. 

In terms of the facts of the instant case, as was fully established by the evidence 

presented before the court and jury, the risks to be contemplated by bad brakes on a mantrip are 

those associated with controlling, slowing, and stopping the machine. There were no problems 

in these respects with the man trip Stevenson was operating on the night of his accident. There 

were no undesirable events that involved controlling, slowing, or stopping the mantrip. 
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Stated succinctly, the instant case involves a situation where Stevenson 

voluntarily left a position of absolute safety and sustained a minor injury in an event that 

occurred for the first time and in an unknown way while he was performing a simple task that 

was not dangerous and with which he was fully familiar. As stated in Dixon v. Kentucky Utilities 

Co., 174 S.W.2d 19,21 (Ky. App. 1943): 

[W]hen defendant's active force has come to rest in a position of 
apparent safety, the court will follow it no longer; if some new 
force later combines with the condition to create harm, the result is 
remote from defendant's act. 

This is not a temporal concept; it is about compulsion. 

Placing the facts of the instant case upon the proximate cause analytical 

framework produces a clear result: The "connection" between the acts or omissions of 

Independence that are alleged to have constituted negligence and the undesirable event/injury to 

Stevenson is one of understandable sequence, not proximate cause. 

Viewed from the prospective negligence/foreseeability side of the equation, and 

accepting arguendo what would be the plaintiff/appellee's characterization, the act or omission 

alleged is poor maintenance of the brakes on the mantrip in question. The foreseeable 

undesirable consequences of poorly maintained brakes on a mantrip are accidents caused by the 

brakes not functioning properly and not performing their job. That more maintenance will be 

required in the future is not a risk or undesired consequence of inadequate or poor maintenance. 

Stated another way, the purpose of maintaining brakes is not to avoid maintaining brakes. In this 

instance, Stevenson was in a position of complete safety. The brakes had operated fine; there 

was abSOlutely no testimony or other evidence of any problems controlling, slowing, or stopping 

the mantrip. At the time of the incident, Stevenson's mantrip may have been the safest machine 

in the mine; it was stopped and chocked, the call had been made to the appropriate authority to 

{C1822541.1 } 31 



request maintenance, and Stevenson knew not to operate the machine until that maintenance was 

done. None of the rationally foreseeable risks of bad brakes had been realized. 

Addressed retrospectively from the standpoint of the event that actually occurred 

and the injury that was actually sustained, the facts of the instant case are remote indeed from the 

acts or omissions complained of. As to the event itself, no one could explain how it occurred, we 

respectfully submit, because it happened during a normal, everyday procedure and in an 

ordinary, everyday way while Stevenson was engaged in a simple task that he knew well how to 

perform-the kind of "ab, nuts" moment with which all of us are familiar. Although the clear 

weight of the evidence is that Stevenson slipped and fell, it really matters not whether that is 

what occurred, whether his wrench slipped, whether a part shifted, or whether it was some 

combination of all of the above; the fact is that none of these ordinary occurrences is logically 

foreseeable as an undesirable consequence or "risk" of failing to maintain brakes. To the 

contrary, performing maintenance on brakes is a very desirable consequence, so to the extent that 

one actually performs such an analysis, having someone do ordinary maintenance on brakes 

would indeed be a goal, not a risk, of any maintenance deficiency; it would be embraced, not 

guarded against. 

Looking retrospectively, what actually happened was serendipitous. A slip and 

fall, a slip of a tool, a shift of a part that is being worked on-all these things are everyday events 

in a workplace that are neither compelled nor particularly related to the circumstances that 

precede. Hundreds of bolts need tightened every day in the mines; one could only guess as to 

how many times a wrench, or a person, might slip. There is nothing idiosyncratic about the 

event that ties it in a causative way to the malfunction or failure of a brake to perform its 

function. As was stated in Donald, it is clear from Stevenson's own testimony that the "injury is 
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only an unfortunate accident, for which there is no liability in law." Donald, 86 W.Va. at 251, 

103 S.B. at 57. 

We are left in the end with the spotlight clearly on the circumstances immediately 

surrounding Stevenson's accident. The machine was safe. Stevenson was safe. He voluntarily 

departed a position of absolute safety and sustained a minor injury through an event that he said 

had occurred for the first time in his experience and in an unknown way while he was 

performing a simple task that was not in and of itself dangerous and with which he was fully 

familiar. How can an unexplainable event be foreseeable? He was tightening some bolts. He 

had an accident. Accidents do happen without negligence. As stated in Walton v. Given, 158 

W.Va. 897, 902, 215 S.B.2d 647, 651 (1975), "negligence will not be imputed or presumed." 

"The bare fact of an injury standing alone, without supporting evidence as to the cause thereof, is 

not sufficient to justify an inference of negligence." ld. at syl. pt. 1 And negligence does not 

always proximately cause an accident. A retrospectively understandable sequence of events does 

not establish proximate cause. Whether one looks forward or backward upon the facts of this 

case, the landscape of proximate cause cannot be traversed. 

B. THE LOWER COURT ERRED IN DENYING INDEPENDENCE'S 
MOTION FOR SUMMARY JUDGMENT, THEN COMPOUNDED 
THAT ERROR BY DENYING ITS MOTION AND RENEWED 
MOTION FOR JUDGMENT AS A MATTER OF LAW-ALL IN 
THE FACE OF ESCALATING CERTAINTY THAT THERE WAS 
NO PROXIMATE CAUSE. 

1. The Lower Court Erred in Denying Independence's Motion for 
Summary Judgment Because the Pre-Trial Record Clearly 
Establishes the Absence of Proximate Causation.10 

10 A party may appeal the denial of its motion for summary judgment after the entry of a final 
order. Coleman v. Sopher, 201 W.Va. 588,594 n.3, 499 S.E.2d 592, 598 n.3 (1997). A circuit court's 
denial of a motion for summary judgment is subject to de novo review. Findley v. State Farm Mut. Auto. 
Ins. Co., 213 W.Va. 80, 89, 576 S.E.2d 807, 816 (2002). 
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a. With No Proximate Cause, Independence was Entitled 
to Summary Judgment as a Matter of Law. 

The law has always recognized a distinction between negligence and actionable 

negligence. It is not sufficient for a plaintiff to prove that a defendant was negligent. To be 

actionable, a plaintiff must also prove that the defendant's negligence proximately caused the 

plaintiff's injuries. See Louk v. Isuzu Motors, Inc., 198 W.Va. 250, 262, 479 S.E.2d 911, 923 

(1996) ("[BJreach of a duty owed, by itself, is not actionable, unless there is also sufficient 

evidence from which the jury may find by a preponderance of the evidence that such negligence 

is a proximate cause of the injury."); Syl. pt. 3, McCoy v. Cohen, 149 W.Va. 197, 140 S.E.2d 427 

(1965) ("Proximate cause is a vital and an essential element of actionable negligence and must 

be proved to warrant recovery in an action based on negligence."); Syl. pt. 2, Walton, 158 W.Va. 

897,215 S.E.2d 647 (1975). 

"The proximate cause of an injury is the last negligent act contributing to the 

injury and without which the injury would not have occurred." Syl. pt. 1, Mays v. Chang, 213 

W.Va. 220, 579 S.E.2d 561 (2003) (internal quotations and citations omitted). ill other words, 

proximate cause is "that cause which in actual sequence, unbroken by any independent cause, 

produced the wrong complained of, without which the wrong would not have occurred." Syl. pt. 

3, Webb, 135 W.Va. 341, 63 S.E.2d 65 (1950). ill the vast majority of cases, the "actionable" 

link is self-evident and proximate cause is little more than an analytical formality. Not so in this 

instance. 

b. The Pre-Summary Judgment Deposition Testimony 
Clearly Showed that There was No Proximate Cause. 

) 

Stevenson's testimony in his two depositions established the basic sequence of 

events already set out on pp. 11-17 above, to which the reader is referred. [Dp. Stevenson Vol. I, 
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pp. 45-4711
, 49, 52-53; see also Dp. Stevenson Vol. II, pp. 32, 58, attached as Exhs. A and B, 

respectively, to Spartan Mining Company's Motion/or Summary Judgment ("Spartan's MSJ,,)]12 

It took approximately ten to fifteen minutes for Stevenson and Mr. Hughes to 

tighten the bolts the first time that evening, and both believed the problem had been fixed. [Dp. 

Stevenson Vol. II, pp. 27-28, attached as Exh. B to Spartan's MSJ.] 

With respect to tightening bolts, Stevenson testified this was a task that he had 

performed several times in the past, that he felt comfortable performing this task, and that he 

could do it safely: 

Q. [T]his job tightening the bolts on the brake head, that's something 
obviously you had done before because you just did it with Mickey 
Hughes earlier in the shift. And so I take it that was a job that you were 
comfortable doing yourself? 

A. Yes. I had done it several times. 

Q. And you felt like you could do it safely? 

A. Yes, ma'am. 

[Dp. Stevenson Vol. I, p. 65; see also Dp. Stevenson Vol. II, p. 30.] Stevenson also testified that 

the tools he had available, including two crescent wrenches, were adequate to tighten the bolts. 

[Dp. Stevenson Vol. I, p. 52; see also Dp. Stevenson Vol. II, p. 49.] 

Importantly, Stevenson had no idea what supposedly caused the brake mount to 

fall over onto his arm: 

Q. Okay. And you don't recall that either wrench slipped? 

11 Stevenson gave two discovery depositions. The first was taken on 10 April 2007 and is 
referred to herein as Vol. 1. The second discovery deposition was taken on 16 January 2009 and is 
referred to herein as Vol. n. 

12 At the summary judgment stage, the relevant exhibits and deposition transcripts were attached 
to Spartan's MSJ. The exhibits and statement of facts were then incorporated by reference into 
Independence Coal Company, Inc.'s Motion for Summary Judgment. 
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A. Not that I can remember. I mean, it's been-

Q. The assembly just kind of moved on you. 

A. Yeah. I don't know what caused it. 

[Dp. Stevenson Vol. I, p. 65; see also Dp. Stevenson Vol. II, p. 45.] 

Stevenson's liability expert, Bobby Moreland, agreed that the inoperable two-way 

radio on the mantrip, the only problem noted during Stevenson's pre-operation check, had no 

causal connection to Stevenson's accident: 

Q. We talked about the radio in the mantrip. Do you have an opinion as to 
whether the radio not working, as Mr. Stevenson testified, played a role in 
his injury? 

A. Not a cause of the injury, no. It was listed as a possible violation. 

Q. So it was something that, in your opinion, should have been working if it 
was not, but the fact that he didn't have a radio on the mantrip did not lead 
to the injury he suffered? 

A. Not to my knowledge, no. 

[Dp. Moreland Vol. II, p. 30, attached as Exh. C to Spartan's MSJ.] Consistent with Stevenson's 

testimony, Mr. Moreland did not believe any lack of training led to Stevenson's accident: 

Q. 

A. 

Q. 

A. 

· {C1822541.1} 

And just so I'm clear, the last time you testified you stated a lot of these 
were just possibilities. I want to know now which ones you will come to 
court and testify were, in fact, in your opinion, a violation on the night in 
question. 

The equipment being maintained I would testify. The training, as Mr. 
Stevenson said, he had an electrician with him and he felt comfortable in 
doing the work himself. That would be hard to defend. 

So you are not going to offer an opinion that there was a violation related 
to any of the training requirements under federal law in this instance. Is 
that right? 

No. 

36 



[Dp. Moreland Vol. II, pp. 13-14.] Likewise, just as Stevenson, Mr. Moreland had no idea what 

caused the bolts on the brake mount to loosen or why the brake mount supposedly shifted. [Dp. 

Moreland Vol. II, pp. 18, 32-33] In fact, Mr. Moreland could not even identify what part of the 

braking system shifted and pinned Stevenson's arm: 

Q. What happened to cause his injury? 

A. Some part of the system slipped. 

Q. Okay. And is it correct that you don't know exactly what part of the 
system slipped? 

A. I do not know. 

Q. And is it correct that you don't know why that part slipped? 

A. Only that something had broken and it was not functioning properly and it 
needed worked on. 

Q. Do you know what had broken? 

A. Something in the brake system. Again, I do not know exactly the area. I 
do know the area that he's talking about, but not the exact component. 

[Dp. Moreland Vol. I, p. 69; see also Dp. Moreland Vol. II, p. 31.] 

c. The absence of proximate causation was clear as a 
matter of law at the summary judgment stage. 

The legal analysis in this case begins with a simple, longstanding proposition: 

"The burden is on the p] aintiff to prove by a preponderance of the evidence that the defendant 

was negligent and that such negligence was the proximate cause of the injury." Walton v. O.L. 

Given, 158 W.Va. 897,902,215 S.E.2d 647, 651 (1975). In other words, the law recognizes that 

accidents sometimes ,happen without fault. 

In this case, at the time of the accident, the man trip was stopped and secured. 

Stevenson was performing a simple task he testified he was competent to safely perform when, 

according to his post-lawsuit version of events, some unknown part of the brake mount 
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inexplicably shifted onto his arm. Neither Stevenson nor his expert had any explanation for how 

this could have occurred. Under Walton, this creates no inference of negligence whatsoever and 

is insufficient to create a triable issue. 

This brings us to Stevenson's theory of proximate cause, which remained the 

same at summary judgment and throughout trial. Mr. Moreland opined that the circumstances of 

how Stevenson's injury occurred were irrelevant. Instead, Mr. Moreland simply said that had the 

brakes been properly maintained, Stevenson would never have been tightening the bolts and, 

therefore, would not have been in a position or had an opportunity to be injured: 

There was an event that happened that night that required Mr. Stevenson to be in 
the position he was in . .. If he hadn't been there working on the brakes, he 
wouldn't had the opportunity to fall at that particular time. Whether his arm was 
there prior to or during, the problem was he was working on a defective brake that 
put him in that position to get hurt. 

[Dp. Moreland Vol. I, p. 73, attached as Exh. D to Spartan's MSJ.] On that same note, Mr. 

Moreland further testified: 

[]Jf he actually has a brake ... that he actually has to put back together, any event 
that happens ... is relative to him being in that position. Why was he put in the 
position to get his arm caught? Because of the defective brakes. 

[Dp. Moreland Vol. I, pp. 74-75.] 

Q. . .. [L]et's assume for the purposes of this question that he fell and then 
got his arm caught as a result of falling. Does it matter to you why he fell? 

A No. As to my opinion, no. 

[Dp. Moreland Vol. I, p. 74.] 

Under Stevenson and his expert's theory, liability is absolute. Had Stevenson 

been injured by a falling rock while he was tightening the bolts, Independence would be liable 

because but for the bolts being loose, Stevenson would not have been standing in that exact spot 

to be struck by the rock. Had Stevenson fallen and hurt his wrist as he was walking over to 
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tighten the bolts, Independence would be liable because but for the bolts being loose, Stevenson 

would not have been walking over to tighten them. This is plainly wrong. 

Courts across the country, including this Honorable Court, have uniformly 

rejected Stevenson and his expert's theory of causation, holding that an act or omission which 

does nothing more than give rise to the condition or occasion which made the injury possible 

cannot form the basis for a negligence action. See syl. pt. 4, Webb, 135 W.Va. 341, 348-49, 63 

S.E.2d 65, 69 (1950) ("[J]n this jurisdiction there is a clear distinction between the proximate 

cause of an injury and the condition or occasion of the injury."); Thompson, 609 N.E.2d 290, 294 

(lll. 1993) ("If a defendant's negligence does nothing more than furnish a condition by which 

injury is made possible, that negligence is not the proximate cause of injury."); 65 C.J.S. 

Negligence § 205 (2009); Clymer v. Tennison, 384 S.W.2d 829 (Mo. Ct. App. 1964). 

Courts have also recognized that when the plaintiff is in or assumes a position of 

safety, the defendant's prior negligence, even if proven, is not a proximate cause of a subsequent 

accident. Dixon v. Kentucky Utilities Co., 174 S.W.2d 19, 21 (Ky. App. 1943) ("[W]hen 

defendant's active force has come to rest in a position of apparent safety, the Court will follow it 

no longer; if some new force later combines with this condition to create harm, the result is 

remote from defendant's act.") (internal quotations and citation omitted). This Court has reached 

that same conclusion. 

In Donald v. Long Branch Coal Co., 86 W.Va. 249,103 S.E. 55 (1920), a girl was 

sitting on a bank above a railroad track, waiting for the train to pass in order to collect coal from 

the ditch line. The girl saw that a car at the rear of the train had jumped the track and was 

bumping along the cross-ties. The car was approximately 275 feet away at the time. Although 

outside the zone of danger, the girl, frightened, jumped up from where she was sitting on the 
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bank to move farther away from the track. She tripped, causing her to fall down the bank and 

her arm was run over by the derailed car. This Court held that the train operator had no liability 

because proximate cause was lacking. Id. at 251, 103 S.E. at 57. As this Court stated, "If the 

engineer had seen plaintiff seated on the bank in a position of safety, he would have been under 

no duty to her to stop his train, because it would be unreasonable to suppose that she would 

voluntarily leave a place of safety and get into a place of danger, after the engine had passed 

her." Id. 

In this case, the mantrip was stopped. The danger from any supposed negligence 

on the part of Independence in failing to properly maintain the brakes or in any other respect had 

been eliminated. Stevenson occupied a position of safety. The quiescent machine posed no 

danger to him whatsoever. But Stevenson chose to perform a task he, by his own testimony, was 

adequately equipped and competent to perform. Unexpectedly, and for the first time ever 

according to Stevenson, something slipped. Neither Stevenson nor his expert can identify which 

part slipped, how or why this occurred. [Tr. T., 3/11/09, pp. 123-124.] 

As in Webb and Donald, there was no actionable negligence by Independence 

here. It is not sufficient for Stevenson and his expert to simply say "but for the brakes not being 

properly maintained, Stevenson would not have been there in a position to be injured," or that "if 

the mantrip had been removed from service prior to 31 January 2005, it would not have been 

there and Stevenson could not have been injured on it." Even assuming negligence, these 

"wouldn't have been there" circumstances are among a legion of others that always lead up to a 

person being in a particular place at a particular time doing a particular thing; they do not have a 

proximate cause relationship to the accident itself and are too remote to establish liability against 

Independence. See Brady, 208 W.Va. 636,542 S.E.2d 457 (2000) (per curiam) (affirming lower 
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court's granting of summary judgment because the plaintiff "offered no credible or competent 

evidence that the allegedly defective brakes, even if the condition existed, were the proximate 

cause of the accident"). 

All the negligence in the world creating the worst most unsafe brakes ever seen 

would not alter the fact that the mantrip was inert, inanimate, quiescent, and unequivocally safe 

when Stevenson fell into it. Proximate cause is not defined as "all the circumstances that 

combined to bring you to be where you were at the time." Proximate cause is the last act of 

negligence that mandated-not provided deep background for-the event that resulted in injury. 

Summary judgment is not discretionary. "[I]f it appears that no genuine issue of 

material fact is involved, it is the duty of the court to grant such motion." Spangler v. Fisher, 

152 W.Va. 141, 150, 159 S.E.2d 903, 909 (1968). The material facts here were crystal clear at 

the summary judgment stage and the Lower Court should have granted Independence's motion 

for summary judgment. 

2. The Lower Court Clearly Erred In Denying Independence's 
Motions for Judgment as a Matter of Law at TrialP 

Stevenson and Mr. Moreland's testimony with respect to proximate causation was 

even more insufficient at trial than it was at the summary judgment stage. 14 

Stevenson testified: 

Q. On the night in question, the early morning of 31 January of '05, you 
stopped the machine, the deadmans were put in? 

13 "The appellate standard of review for an order granting or denying a renewed motion for a 
judgment as a matter of law after trial pursuant to Rule 50(b) of the West Virginia Rules of Civil 
Procedure is de novo." Fredeking v. Tyler, 224 W.Va. 1,5,680 S.E.2d 16,20 (2009). 

14 Independence moved for judgment as a matter of law at the close of the plaintiff's case-in-chief 
on 12 March 2009. [See Tr. T., 3/12/09, pp. 95-100.] Independence then renewed its motion for judgment 
as a matter of law at the close of all the evidence. [See Tr. T., 3/17/09, pp. 4-15.] Pursuant to Rule 50(b), 
Independence then filed a motion renewing its request for judgment as a matter oflaw within ten days of 
the judgment order being entered. 
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A. Yes. 

Q. The machine was safe? 

A. Yes. 

Q. You had told the dispatcher where you were? 

A. Yes. 

Q. McCloud and Davis had come along? 

A. Yes. 

Q. You were safe? 

A. Away from it, yes. 

[Tr. T., 3110/09, p. 134.] Similarly, Mr. Moreland testified that the legally foreseeable hazards 

associated with improperly maintained brakes, i.e., an inability to slow or stop the mantrip, were 

eliminated at that point: 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

{C1822541.1} 

Do you agree with me that the hazards that are sought to be avoided or 
eliminated by having three separate braking systems on a mantrip are 
hazards associated with being able to control, slow and stop the machine? 

And stopping the machine, yes, I agree with that. 

The purpose of the brakes and the redundancy of the brakes is to make 
sure that you can slow the machine down when you need to and you can 
stop it when you have to? 

Yes. 

And do you agree with me that once that's happened, once I've stopped 
the machine and secured the machine, the hazards associated with bad 
brakes have been eliminated? 

At that point with no exposure; but under the regulations, there could still 
be violations involved even though the situation is over. 

But you agree with me that as far as the purpose of having brakes that 
work is concerned, stopping the machine; you've eliminated the hazards 
that are associated with the bad brakes? 

With stopping. 
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Q. With stopping? 

A. Yes, sir. 

Q. That's why you have the brakes "for stopping; right? 

A. Yes, sir. 

[Tf. T., 3111109, pp. 101-102; see also Tr. T., 3111109, p. 112.] 

bolts: 

Next, Stevenson testified that he and he alone made the decision to tighten the 

Q. Now, [are] you agreeing [sic] that the person making the decision right 
there with that machine from the time you left until the time of this 
incident was you? 

A. Yes. 

Q. You were making these decisions? 

A. Yes. 

[Tr. T., 3/10/09, p. 83.] 

Furthermore, Stevenson left no doubt at trial while being questioned by his own 

counsel that he believed he was qualified to perform the task of tightening the bolts: 

Q. You thought that you were qualified - well, you knew that you were 
qualified enough to tighten bolts? 

A. I thought so, yes. 

[Tr. T., 3110/09, p. 60.] 

Q. You do know how to tighten the bolts? 

A. Yes. 

Q. Even I know how to tighten bolts. I can't drive a nail in a board, but I can 
do that. 

[Tf. T., 3110/09, p. 88.] 
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And Mr. Moreland testified that Stevenson had three separate and distinct 

opportunities during which he could have walked away (and stayed away) from the mantrip had 

he believed that it posed a danger: 1) immediately following the pre-operation inspectionl5
; 2) 

prior to tightening the bolts for the first time that evening with Mickey Hughesl6
; and 3) prior to 

working on the brakes for the second time that night after calling for an electrician. 17 

Lastly, neither Stevenson nor his expert had an explanation for how the brake 

assembly could have possibly shifted as Stevenson started claiming that it did after he filed suit. 

Indeed, Mr. Moreland testified that a number of things could have happened, including 

Stevenson simply slipping and/or losing his balance: 

Q. Well, give the jury your best description of the possibility. What do you 
think is the most probable? How did this happen -

A. The bracket slipped and the bolts wasn't in. Maybe when he started 
tightening it, the nut wasn't on the bolt good and caused the brake to slip 
around the caliper, a number of things could have happened. A wrench 
could have slipped causing him to lose his balance. A part could have 
moved causing him to lose his balance and get caught. There's a number 
of scenarios. If you're not there all you can do is make scenarios. 

[Tr. T., 3/11/09, p. 117.] 

Just as at summary judgment, what we are left with is Stevenson in a position of 

safety, the potential hazards of improperly functioning brakes having been eliminated; Stevenson 

deciding to perform a simple task, i.e., tightening bolts, that he agrees he was qualified to do; and 

an incident that no one can explain how it occurred. Thus, Stevenson and his expert continued to 

take the position that Independence was liable merely because Stevenson "was there." 

For example, Stevenson was asked the following by his counsel during redirect: 

15 [Tr. T., 3/11/09, p. 110.] 

16 [Tr. T., 3/11/09, p. 110.] 

17 [Tr. T., 3/11/09, p. 110-111.] 
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Q. Now, Stanley, you were also asked a number of questions at great length 
about, "Did you fall and then hurt your wrist or did you hurt your wrist 
and then fall", do you remember that line of questioning? 

A. Yes. 

Q. Does it make any difference which came first? 

A. It wouldn't seem to, but-

Q. Either way, you were working on a machine that shouldn't have been 
broken? 

A. That's right. 

[Tr. T., 3110/09, pp. 109-110.] Similarly, Mr. Moreland gave numerous answers plainly 

revealing that his only basis for opining that Independence caused or contributed to Stevenson's 

accident was that Stevenson ended up in a position to be injured: 

Q. Does it matter to you in forming your opinions in this case whether the 
brake parts broke loose from the mantrip and fell on Stanley's arm or 
whether he slipped and fell and that's what caused him to injure his arm 
while working on the braking system? 

A. The way I look at it as an inspector is an event happened. What put Mr. 
Stevenson in that position at the time of the accident was the brake failure. 
Whether he fell into it or a wrench slipped, nobody knows but Mr. 
Stevenson, but the bottom line is Mr. Stevenson wouldn't have been in that 
position if the brakes hadn't been bad on that mantrip. 

Q. The company should have never put him in that position, is that your 
opinion? 

A. Yes. 

[Tr. T., 3111/09, pp. 44-45.] 

Q. 

A. 

{C1822541.l } 

How can you slip and get your arm up underneath these type of parts; how 
can that happen? 

I look at things a little different. A slip to me could mean different things. 
Was it a slip of a foot, was it a slip of an elbow, was it a slip of a wrench? 
The bottom line is he had his hands in an area working on brakes when the 
accident occurred. It doesn't matter what happened after that. He got hurt 
on the brake. 
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[Tr. T., 3111109, p. 46.] 

Q. Do you agree with me, Mr. Moreland, that the most logical, probable 
explanation of what happened to Stanley Stevenson, based upon the 
testimony and the information that we have, is that he was trying to tighten 
the bolts inside the machine, his feet slipped, he fell downward and he got 
his arm or his wrist caught -- he got his arm or his wrist caught? He's 
working up here, he falls forward into the machine because he slips and he 
gets his arm or his wrist caught here between the brake disc and the brake 
head? 

A. The slip or fall; there's no way of proving it happened before or after. 
What caused him the - the basic problem was would he have been in any 
danger if there hadn't been a defect with that brake. What he was doing; I 
don't think anybody knows except him exactly what happened. Anything 
could have happened there; the wrench could have slipped, the part could 
have slipped, he could have slipped, but the bottom line is why was he in 
there to start with? The brake was defective on the mantrip, putting him in 
that position. 

Q. The cause of the accident was that he was there? 

A. Yes, sir. 

[Tr. T., 3111109, pp. 122-123.] 

Q. And he asked you all kinds of questions about it, but the fact is that 
mantrip under law was not supposed to move that night, was it? 

A. If the phone was inoperative, it was not supposed to move. 

Q. And if they would have followed just that one safety rule, it never would 
have been in this position and this never would have happened; right? 

A. The rest of it wouldn't have mattered. 

Q. You were asked questions about all of this brake work and you would 
agree with me that all of the brake work that this man sitting over here 
said was done, before that work was done, and he admitted this, the 
mantrip never should have moved; right? 

A. Exactly right. 

[Tr. T., 3111109, p. 143.] 

The absurdity of Stevenson and his expert's theory of proximate causation is 

perhaps no more apparent than it was with respect to the inoperable radio on the mantrip. Just as 
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he did in his discovery deposition, Mr. Moreland readily admitted at trial that the inoperable 

radio on the mantrip had no causal connection to Stevenson's injury: 

Q. I wrote down in response to a question from Mr. Hatfield, you said the 
radio did not cause this injury? 

A. No, sir. 

Q. Is that correct? 

A. That's what I said, yes. 

Q. That's what you said. So this whole radio thing did not cause Stanley's 
injury? 

A. If the radio was -- no, no, it did not. 

[Tr. T., 3/11/09, p. 89.] Yet, counsel for Stevenson on redirect of Mr. Moreland continued to 

advance the theory that Independence was liable despite the fact that the radio had no causal 

connection to Stevenson's accident because if the mantrip had been removed from service due to 

the inoperable radio, it would not have been there and Stevenson would never have been injured 

on it: 

Q. Do you agree with me that the evidence in this case indicates that the 
mantrip Stanley was on the night of the injury, January 31, 2005, did not 
have a working phone; is that correct? 

A. Yes. 

Q. So this mantrip that he was operating January 31, 2005 shouldn't have 
been in operation; correct? 

A. Should not have been, yes. 

Q. And if it weren't in operation, you agree with me, this injury wouldn't have 
occurred? 

A. It doesn't seem like it would have, no. 

[Tr. T., 3/11/09, p. 5.] 
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Being "there" means you are liable. Again, this "theory" of proximate causation 

actually eliminates it. The law does not sanction such absurdities. 

The logical and uniform rule, followed in the precedent of this Court, is that a 

condition or occasion which merely makes injury possible is too remote and cannot form the 

basis for a negligence action. Instead of enforcing the uniform rule, the Lower Court allowed the 

jury to conclude that Independence proximately caused Stevenson's injury simply because he 

was there: 

The jury could reasonably have concluded that, but for the defendant's failure to 
provide Stanley Stevenson with a properly functioning mantrip, the plaintiff 
would not have been forced to attempt to deal with the malfunctioning vehicle 
and would not have suffered an injury. 

[Order Denying Defendant's Renewed Motion for Judgment as a Matter of Law, p.7.] As a 

matter of law, the jury may not so conclude, but they did not know that. There was no jury issue 

with respect to proximate causation and Independence's Motion for Judgment as a matter of law 

as made and renewed should have been granted. 

B. THE LOWER COURT ERRED IN PERMITTING STEVENSON TO 
REPEATEDLY PROFFER IRRELEVANT, PREJUDICIAL, AND 
INFLAMMATORY EVIDENCE. 

Because proximate causation was wholly lacking, Stevensnn and his counsel built 

their case on irrelevant, prejudicial, inflammatory evidence in an effort to obscure proximate 

causation with "negligence in the air." More specifically, Stevenson's counsel was allowed to 

resort repeatedly to extensive questioning regarding other allegedly negligent acts or omissions 

on the part of Independence which had no causal connection to Stevenson's accident. 

1. The Lower Court Erred in Permitting Protracted Testimony 
Related to the Inoperable Two-Way Radio on the Mantrip. 

During pre-trial discovery, there was no dispute that the inoperable radio 

on the mantrip had no causal connection to Stevenson's injury. [See Dp. Moreland Vol. 
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II 30.] As a result, fudependence filed a motion in limine to exclude any evidence 

concerning or reference to the two-way radio as irrelevant. The Lower Court did not 

grant the motion, but explained at that time that testimony should not go beyond a bare 

statement that the radio was inoperative: 

I'm not going to exclude it, but likewise, I don't want to hear very much about it. 
If you want to mention that the radios weren't working, that's fine. If we're going 
to tum this into a trial about broken radios, feel free to object on his second 
mention of the word radio. 

[Pre-Tr. Mt. T., 2/19/09, pp. 63-65.] 

The trial was then permeated with 90 questions regarding the inoperability of the 

radio. [See, e.g., Tr. T., 2/27/09, pp. 90-93.] Counsel for Independence objected vehemently 

throughout the trial to no avail. The following objection was raised on the first day of trial: 

I have a foundation and relevance question and objections to all this testimony, 
Your Honor. They want to talk about, and this was a subject of our limine 
motions, but they want to talk about everything except what happened to Stanley 
that night. There was no mantrip collision there all of a sudden. No question 
about he's atthe belthead where the lighting was as adequate as anywhere in the 
mine. The radios had nothing to do with it, and he had contact with the dispatcher 
when he needed contact with the dispatcher. This stuff has nothing to do with 
what happened to Stanley. 

[Tr. T., 2127/09, pp. 90-91.] The Lower Court responded saying: 

With respect to the relevancy objection to the issues about the mine phones, and -
- any more, feel free to object, and we can - - he might very well have a basis to 
object if we start talking about things that did not contribute to the cause of the 
accident. 

[Tr. T., 2/27/09, pp. 92-93.] Yet, the irrelevant testimony continued to pour, and the Lower 

Court continued to refuse to bar its entry: 

Q. Should a mantrip be in use if its radio doesn't work? 

MR. EMCH: Objection, Your Honor, relevance. 

MR. ATKINSON: Judge, that's been in evidence this whole trial. 
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THE COURT: I'm going to overrule it and let you ask one question about 
the radio. 

[Tr. T., 3/4/09, p. 106.]· Then later that same day, during a discussion in chambers, relating to. 

another objection: 

MR. EMCH: We talked in the beginning of this case about relevance, and 
things like radios, and other stuff. You've heard enough now 
about what happened. 

THE COURT: I'm about ready to make a finding [about] the 00 and the 
radios. 

[Tr. T., 3/4/09, p. 116.] Nonetheless, Stevenson's counsel posed 31 more questions about the 

inoperability of the mantrip radio during the remainder ofthe trial. [See Tr. T.] 

The Lower Court's failure to perfonn its gatekeeper function allowed Stevenson 

and his expert to advance their theory that had Independence removed the mantrip from service 

due to the inoperable radio, Stevenson would not have been there with it. [Tr. T., 3/11/09, p. 89.] 

All of this culminated in Stevenson's counsel arguing to the jury in closing that it could find 

Independence liable for Stevenson's accident based solely on its alleged negligence in having an 

inoperable radio on the mantrip: 

The Judge has instructed you about negligence, who is negligent. They had a duty 
under the law to provide a safe workplace. They violated that duty about six or 
seven different ways. First - and anyone of these is enough for us to win this 
case. 

*** 
The fifth is similar. Every single witness - every single witness said the mantrip 
never should have moved without a working phone. Every witness agrees, the 
phone didn't work. This mantrip never should have moved. Never should have 
moved. If it wouldn't have moved, Stanley wouldn't have been in this position, 
and this accident wouldn't have happened. That's the fifth way they were 
negligent. 
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[Tr. T., 3/17/09, pp. 89,91-92.]18 

Clearly, whether or not the mantrip radio was functioning on the night in question 

has no bearing on how Stevenson was injured and the Lower Court erred in permitting Stevenson 

to introduce that testimony over and over, then refusing to instruct the jury to disregard it. 

2. The Lower Court Erred in Permitting Rocky Burns to Testify 
Regarding his Post-Accident Termination and Lawsuit. 

Rocky Burns was a fireboss at Independence during Stevenson's employment. In 

October 2005, nine months after Stevenson's accident, Mr. Burns was laid off by Independence. 

Mr. Bums subsequently filed a wrongful termination suit against Independence alleging, inter 

alia, that he was retaliated against for making safety complaints while working as a fireboss. 

On 4 February 2009, Independence filed a motion in limine related to the 

anticipated testimony of Mr. Burns. [Motion in Limine To Prohibit Evidence of or Reference to 

the Termination of Rocky Burns, filed on 2/4/09.] The Lower Court ruled that evidence as to the 

Burns' jury verdict was excluded, but that Stevenson could proffer testimony regarding the 

lawsuit itself. [Pre-Tr. Mt. T., 2/19/09, pp. 65-67; see also Tr. T., 2127/09, pp. 5-7.] Given that 

Mr. Bums' termination and lawsuit were several months subsequent to Stevenson's accident, 

those events were completely irrelevant to the issue of whether any negligent acts or omissions 

of Independence proximately caused Stevenson's injury. Over Independence's objection, the 

Lower Court permitted Mr. Burns to testify that he had filed a lawsuit against Independence 

18 It is important to note that Stevenson's counsel essentially admitted during argument on 
Independence's motion in limine that any negligence with regard to the inoperable radio was not sufficient 
to prove actionable negligence: "Is this going to get me to home base? Probably not." [Pre-Tr. Mt. T., 
2119109, p. 64.] Yet, three weeks later, counsel argues that the jury can indeed hold Independence liable 
based solely upon the inoperable radio. Again, this underscores the importance of a trial court properly 
performing its evidentiary gatekeeper function. 
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alleging that he had been illegally fired for making safety complaints related to the Justice No.1 

Mine. [Pre-Tr. Mt. T., 2/19109, pp. 65-67.] 

Evidence concerning Mr. Burns' post-accident termination and lawsuit was both 

irrelevant and highly prejudicial to Independence, as was nicely tied up by Stevenson's closing 

argument: 

Three weeks before the accident, the 00 [mantrip] is dangered off by Rocky 
Burns. That's the guy who was later fired for making safety complaints. 

[Tr. T., 3117/09, p. 88.] An astute double-whammy combination of the irrelevant with the 

prejudicial-reference to an irrelevant "danger off' three weeks before the accident and to a 

prejudicial firing months after it, all in one breath! A non-party's allegations about events that 

occurred nine months and more after the accident at issue clearly had no place in this trial. It 

was exactly the type of evidence that Rules 404(b) and 403 are intended to prohibit. The Lower 

Court's decision to permit this testimony by Mr. Burns and argument related to the same was 

clearly erroneous. 

3. The Lower Court Erred in Permitting Protracted Testimony 
Related to Independence's Post-Accident Investigation. 

As a matter of simple logic and law, Independence's alleged negligence in 

allegedly failing to perform an "adequate" post-accident investigation could not have been a 

proximate cause of Stevenson's injury. Nevertheless, the Lower Court allowed 196 prejudicial 

questions throughout the trial maligning the post-accident investigation. [See, e.g., Tr. T., 

3111/09, pp. 31-44.] 

Setting aside the inherent irrelevance of the whole issue, even the substance of the 

claim has no merit. Stevenson's liability expert admitted during cross-examination that under 

MSHA regulations the 31 January 2005 incident constituted an "occupational injury" rather than 
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an "accident." Mr. Moreland further admitted that with respect to an "occupational injury," the 

contents of Independence's investigative reports complied with MSHA regulations: 

Q. The majority of the occupational injury reports or investigations done by 
companies are a couple of pages very much like what we're looking at 
here? 

A. They cover the items, yes. 

Q. And you don't have any criticism of the fact that this report alone, for 
example, meets the criteria in that regulation that you're looking at, do 
you? 

A. The report form meets the regulations, yes. 

[Tr. T., 3111109, p. 70.] In fact, given that there were no other witnesses to this occupational 

injury, Mr. Moreland admitted that Independence interviewing only Stevenson, as the victim, 

was sufficient: 

Q. Let me ask you this, if you remember your exact words on direct 
examination when they were talking about where you would get this kind 
of infonnation and you said, well, without talking to the victim or talking 
to the witnesses, I don't know how you could get it, do you remember 
that? 

A. Yes. 

Q. So you agree with me, Mr. Moreland, that the very best person -- the very 
best person to talk to about how they got injured would be the person who 
got injured? 

A. Not in all cases, because once you get injured you lose perspective of stuff 
that's going on around you so the witness would help you fill in some 
blanks that he probably wouldn't know. 

Q. Did you say without talking to the victim or talking to the witness? 

A. Yes, sir. 

Q. If you talked to the victim and the victim tells you what happened, that's 
good for the report, isn't it? 

A. For that report, yes. 

[Tr. T., 3/11/09, pp. 72-73.] 
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Nonetheless, Stevenson's counsel argued to the jury during his closing that 

Independence could actually be held liable for Stevenson's injury solely on the grounds that it 

had conducted a negligent post-accident investigation, an argument made doubly inflammatory 

because of the constant emphasis on Mr. Frampton's handwritten comment on the Internal Form: 

The seventh, this investigation, we've talked about this already. The investigation 
was a farce. There was no investigation, and in fact; right here is the key, in that 
so-called investigation, their conclusion is he's sorry; he's not one of us. That's the 
seventh way they were negligent. We only have to prove one way to win this 
case. There are seven different ways they did not provide a safe work 
environment to this man. 

[Tr. T., 3117/09, p. 92.] Such an argument was not only contrary to the law and Mr. Moreland's 

plain testimony, but also contrary to common sense. Actions that occur post-accident cannot 

contribute to or be a cause of the accident itself. 

Even more specifically, the Lower Court erred in failing to redact the handwritten 

comment, "Stevenson is sorry, not a member" (Mr. Frampton could not remember why he wrote 

it) [Tr. T., 3/4/09, pp. 144-145] from the Internal Investigation Form. [Pf.'s Exh. No. 11.] A 

post-event opinion of Stevenson, whatever it may mean, has absolutely nothing to do with his 

accident. Whether Stevenson was properly viewed and described as a "sorry" employee after the 

accident did not matter. At least it should not have. 

Because it was a post-accident comment and had no bearing on the events of 31 

January 2005, Independence objected to the relevance of the comment. [Tr. T., 3/4/09, pp. 41-

47.] Moreover, to the extent relevant, Independence objected that any probative value of this 

post-accident comment was substantially outweighed by the danger of unfair prejudice and that 

further admitting the Internal Investigation Form was duplicative because three other documents 

detailing the investigation containing virtually identical information were available for the jury's 

consideration. [Tr. T., 3/4/09, pp. 41-47. See also PI's. Tr. Exh. Nos. 10-13.] The Lower Court 
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overruled Independence's objections. Stevenson's counsel then proceeded to pose 43 questions 

about the post-accident comment, such as: 

Q. Do you have an opinion, John, as to whether the comment, "Stevenson is 
sorry. Not a member." Was that meant as an insult, in your opinion? 

[Tr. T., 3/4/09, p. 59.] The clear intent of the use of this comment over and over and over was to 

prejudice and inflame the jury against Independence and it should not have been admitted into 

evidence at all, much less its continued repetition through other witnesses and in argument. 

C. THE LOWER COURT ERRED IN EXCLUDING KEY 
TESTIMONY INDEPENDENCE SOUGHT TO ADMIT. 

Whereas the Lower Court admitted Stevenson's irrelevant and prejudicial 

evidence, it took the opposite approach with Independence, excluding clearly relevant and key 

evidence to Independence's defense. 

1. The Lower Court Erred in Barring the Testimony of Charles 
Keeney. 

As required by the Lower Court's Scheduling Order, Independence filed its 

witness list and trial exhibits on 13 February 2009. [Docket Sh., p.5.] Stevenson failed to file 

his uhtil 24 February 2009, two days before trial was set to begin. [Docket Sh., p.5.] 

On 20 February 2009, counsel for Independence contacted counsel for Stevenson 

by phone to disclose that an additional witness had just been discovered. [Tr. T., 3112/09, pp. 

123-28.] Counsel for Independence had just learned that day that Stevenson had talked to 

Charles Keeney, a co-worker, the day after the accident, and that Stevenson had told Keeney he 

had slipped and fallen and been injured. [Tr. T., 3112/09, pp. 123-28.] Counsel for Stevenson 

requested an interview with Mr. Keeney and this interview was conducted on Monday, 23 

February 2009. [Tr. T., 3/12/09, pp. 123-28.] Again, all of these events took place before 
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Stevenson late-filed his belated witness and exhibit lists on 24 February 2009, 11 days after the 

deadline. 

Counsel for Independence sought to call Mr. Keeney for the limited purpose of 

relating his conversation with Stevenson the day after the accident. [Tr. T., 3112/09, pp. 123-28.] 

Counsel for Stevenson objected. Despite the fact that Stevenson's witness and exhibit lists were 

untimely and not even filed until after the discovery, disclosure, and interview of Mr. Keeney, 

the sole objection to Mr. Keeney testifying at trial was that he did not appear on Independence's 

witness list filed on 13 February 2009. [Tr. T., 3112/09, pp. 123-28.] The Lower Court excluded 

the testimony of Mr. Keeney on that basis. 

Reversible error may exist where a trial court refuses to permit a witness to testify 

on the ground that opposing counsel was not apprised well in advance of trial that such witness 

would testify: 

While it is proper for a trial court to direct counsel for the respective parties to 
exchange lists of witnesses ten days in advance of the commencement of the trial, 
such a requirement should not be so applied as to create undue hardship or unduly 
to impede the development of pertinent facts before the jury. The trial court, in 
the light of the situation subsequently arising, may commit reversible error in 
refusing to permit a witness to testify before the jury on the ground that opposing 
counsel were apprised less than ten days in advance of the trial that such person 
would be called a witness. 

Syl. pt. 6, Duling v. Bluefield Sanitarium, Inc., 149 W.Va. 567, 586, 142 S.E.2d 754, 766 (1965). 

Mr. Keeney possessed unique and critical testimony of which Stevenson's 

counsel was immediately and fully informed that would have taken five minutes to proffer. The 

Lower Court abused its discretion by not allowing him to testify. It was impossible for 

Independence to identify Mr. Keeney on its 13 February 2009 witness list because they did not 

know about him on that date. When the fact of his post-accident conversation with Stevenson 

came to light, counsel for Stevenson was immediately notified and as soon thereafter as possible 
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interviewed Mr. Keeney. All of this took place before Stevenson even filed his witness list, 11 

days out of time. Indeed, if the Lower Court wished to so strictly adhere to its witness disclosure 

timeline, then Stevenson should not have been permitted to call a single witness. Accordingly, 

under this extreme double standard, the Lower Court committed reversible error by refusing to 

allow Independence to present the testimony of Mr. Keeney. 

2. The Lower Court Erred in Prohibiting Independence from 
Admitting Stevenson's Complaint into Evidence. 

During the trial, counsel for Independence attempted to publish Stevenson's 

Complaint to the jury as evidence of Stevenson's inconsistent factual allegations as to the cause 

of his injury and pinpointing the change of story at the time the Complaint was filed. [Tr. T., 

3110/09, pp. 43-44. See also Complaint.] Independence simply wished to point out that 

Stevenson had alleged a "runaway" mantrip in the Complaint and, for the first time since his 

accident, moved from "slip and fall" to "shift." 

Although West Virginia has yet to address this issue/9 other jurisdictions have 

held as a general rule that a party's allegations of facts contained in pleadings are admissible in 

evidence as an admission by the pleader in the underlying proceeding even where the complaint 

was not "verified.,,2o A factual allegation alleged in an unverified complaint signed by an 

19 However, it is impermissible under West Virginia law for parties to assert positions in "a legal 
proceeding inconsistent with a position taken by that party in the same or a prior litigation." In reo c.z.B., 
151 S.W.3d 627,633 (Tex.Ct.App. 2204); see also Syl. pt. 3, Riggs V. University Hospitals, 221 W.Va. 
646,656 S.E.2d 91 (2007). 

20 See e.g., Hakopian v. Mukasey, 551 F.3d 843, 846 (9th Cir. 2008) ("Allegations in a complaint 
are considered judicial admissions."); U.S. V. McKeon, 738 F. 2d 26, 31 (2d Cir. 1984) ("A party cannot 
advance one version of the facts in its pleadings, conclude that its interests would be better served by a 
different version ... safe in the belief that the trier of fact will never learn of the change in stories."); 
Valdiviezo V. Phelps Dodge Hidalgo Smelter, Inc., 995 F.Supp 1060, 1065 (D. Ariz. 1997) ("[AJ 
statement in a complaint serves as ajudicial admission."); Matthews V. Xerox Corp., 319 F.Supp.2d 1166, 
1171 (S.D. Cal. 2004); Calloway v. Allstate Ins. Co., 138 Ill.App.3d 545, 549,485 N.E.2d 1242, 1245 
(1985) ("Allegations contained in a complaint are judicial admissions and are conclusive against the 
pleader."); Cytodyn, Inc. v. Amerimmune Pharm., Inc., 160 Cal.AppAth 288, 299 (2008) ("The 
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attorney should be binding on the party unless the complaint is amended. See generally 

Kulchawik v. Durabla Mfg. Co., 371 Ill.App.3d 964, 970, 864 N.E.2d 744, 750 (2007) ("When 

an admission is made in an unverified pleading signed by an attorney, it is binding on his client 

unless the pleading is amended. On amendment, the admission becomes evidentiary, not 

judicial.") "It is presumed that even an unverified pleading is filed with the consent of the client 

and should be regarded as an admission." Staples v. Roefke, 189 Cal.App.3d 1397, 1412 (1987). 

Here, the Lower Court determined that because the Complaint was unverified, it 

was inadmissible. [Tr. T., 3110/09, p. 45.] As McKeon eloquently supports, Stevenson cannot 

specifically allege one set of facts in his Complaint (i.e., a "runaway" mantrip), realize that this 

factual allegation will not hold up, and then change the facts. The jury should have been 

permitted to review the Complaint as evidence that Stevenson changed his story when he filed 

suit and thereafter. Accordingly, the Lower Court committed reversible error in denying the 

admission of Stevenson's Complaint into evidence. 

3. The Lower Court Erred in Excluding the Testimony of Dr. 
Samer Nasher. 

In the 47 days prior to being injured, Stevenson filled prescriptions for 490 pills 

of the narcotic Hydrocodone. Many of these were filled under the name of Dr. Samer Nasher. 

Dr. Nasher's discovery deposition was taken on 11 November 2008. At that time, specific 

pharmacy records were presented to Dr. N asher. These records indicated that Stevenson had 

filled prescriptions for Hydrocodone under Dr. Nasher's name on 20 December 2004, 31 

December 2004, 4 January 2005, and 24 January 2005. After reviewing all of his records, 

including copies of the actual prescriptions that he wrote, Dr. Nasher testified without 

allegations in a plaintiff s complaint constitute judicial admissions, and are conclusive concessions of the 
truth of a matter and have the effect of removing it from the issues."); Peters v. Aipa, 118 Hawaii 308, 
310, 188 P.3d 822, 824 n.2 (2008) ("A party's factual allegation in a complaint is a judicial admission 
which binds the party."); 4 D. Louisell and C. Mueller, Federal Evidence § 425,304-07 (1980). 
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equivocation that he did not write the prescriptions filled by Stevenson on these four dates. [Dp. 

Nasher, pp. 19-20, 30-37, attached as Exh. 4 to Motion for New Trial.] 

Stevenson moved in limine to exclude any reference or testimony related to the 

"forgery" of these prescriptions. Independence did not object to the term "forgery" being 

prohibited, but argued that the medications and how they were obtained in the weeks before the 

accident was relevant and probative evidence relating to the issue of Stevenson's credibility, his 

comparative fault for this Slip and fall accident, and his overriding drug dependence that dictated 

the development of his subjective RSDpain condition after the accident. 

Despite their objection and the Lower Court's ruling to preclude "forgery" 

evidence, Stevenson and his counsel twice opened the door to this evidence. First, during direct 

examination, Stevenson was specifically asked: 

Q. Were all of the prescriptions that you ever had, were they from a duly 
licensed physician? 

A. Yes. 

Q. Licensed to practice in this state? 

A. Yes. 

Q. And they prescribed the medication? 

A. Yes. 

Q. That includes both before you were hurt and after you were hurt? 

A. Yes. 

[Tf. T., 3/6/09, pp. 25-26 (emphasis added).] Obviously, this testimony was meant to place a 

veil of legitimacy over Stevenson's near-accident drug use when in fact a large number of the 

drugs he obtained in the three weeks before this accident were not prescribed by his treater. 
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Similar questions about Stevenson's narcotic medication being "prescribed" by a 

physician were also asked of Stevenson's vocational expert, Errol Sadlon, who had reviewed all 

the records. On cross-examination, counsel for Independence sought to question Mr. Sadlon 

about Dr. Nasher's deposition testimony, which he had also reviewed, and the fact that many of 

the prescriptions filled by Stevenson had not been written by that physician. [Tr. T., 3112/09, pp. 

23-27.] The Lower Court sustained Stevenson's objection and would not pennit questions about 

Dr. Nasher's deposition testimony or medical records, even though Mr. Sadlon had considered 

all of that in arriving at his opinion. [Tr. T., 3112/09, pp. 23-27.] Thus, Independence's cross

examination of Mr. Sadlon was severely hampered. 

Later, during its case-in-chief, counsel for Independence advised that it intended 

to call Dr. Nasher, who was available to testify in person. [Tr. T., 3112/09, pp. 23-27.] 

Stevenson once more objected to any testimony related to the "forged" prescriptions. Again, 

there was agreement that this tenn would not be used, and the Lower Court was provided the 

deposition testimony of Dr. Nasher to demonstrate the testimony that would be offered. Upon 

reviewing Dr. Nasher's testimony the Lower Court illogically ruled that Dr. Nasher would not be 

pennitted to disavow the prescriptions filled in his name because he had no related prescription 

information in his chart-which was the very reason Dr. Nasher did disavow them. Specifically, 

the Lower Court ruled that Dr. Nasher would need to present "more evidence" before this 

testimony would be permitted. 

The Lower Court erred in excluding the testimony of Dr. Nasher related to 

authentic pharmacy records which had been admitted into evidence, bore his name as a 

prescribing doctor, and for which his own medical chart, prescription copies, and recollection 

showed no corresponding support. Dr. Nasher's testimony would have been offered to rebut 
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Stevenson's specific testimony that "all of the prescriptions he ever had were from a duly 

licensed physician." Dr. Nasher would also have testified that he would never have given 

Stevenson prescriptions for the levels of Hydrocodone he was taking in the three weeks before 

this accident. [See Dp. Nasher, p.33.J This 'evidence was highly relevant to Stevenson's 

credibility, condition, and claims. 

There is no question that the jury was given false information about the true 

nature of Stevenson's prescription drug abuse, and the Low'(r Court erred in its refusal to allow 

this rebuttal evidence, especially after the issue was opened by Stevenson's testimony on direct 

examination. 

D. THE LOWER COURT COMMITTED REVERSIBLE ERROR BY 
FAILING TO FULLY AND PROPERLY INSTRUCT THE JURY 
ON THE APPLICABLE LAW. 

The Lower Court adopted a number of Stevenson's proposed jury instructions in 

lieu of those Independence tendered, even though Stevenson's instructions contained only 

partial, and at times inaccurate, statements of the law. In addition, the Lower Court failed to 

instruct the jury that certain of the evidence that was elicited during trial, such as attacks upon 

the post-accident investigation and claims of faulty brakes, was irrelevant and should be 

disregarded. 

Under West Virginia law, a trial court has broad discretion in formulating its 

charge to the jury "so long as the charge accurately reflects the law." Alley v. Charleston Area 

Med. Ctr., 216 W.Va. 63, 74, 602 S.E.2d 506,517 (2004) citingSyl. pt. 4, State v. Guthrie, 194 

W.Va. 657 461 S.E.2d 163 (1995). "Jury instructions are reviewed by determining whether the 

charge, reviewed as a whole, sufficiently instructed the jury so they understood the issues 

involved and were not misled by the law." !d. A trial court's instruction "must be a correct 
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statement of the law and supported by the evidence." !d. The instructions given in this case, 

combined with those refused, failed on all counts. 

1. Certain of Stevenson's Jury Instructions Should Not Have 
Been Included in the Jury Charge Because They Did Not Fully 
and Accurately Set Forth the Applicable Law. 

Stevenson's Jury Instructions Nos. 221 and 322 were inaccurate statements of the 

applicable mining regulations. For each instruction, Independence proposed that the Lower 

Court make revisions so that the language from the regulation was used in the instructions. [Tr. 

T., 3117/09, pp. 15-19.] The language from the appropriate regulation actually reads: 

Mine operators shall maintain equipment in safe operating condition. Equipment 
operators shall exercise reasonable care in the operation of the equipment 
entrusted to them and shall promptly report defects known to them provided, if 
equipment has been taken out of service, by being properly tagged out, the 
operator shall not be issued a violation under the provision of this section; 
provided however, such tag placed on such equipment shall indicate the date and 
time such equipment was removed from service. The person removing the 
equipment from service and tagging such equipment shall place his signature 
upon the tag. 

W.Va. C.S.R. § 36-18-4 (2010). 

21 Plaintiff's Jury Instruction No.2: 

The Court instructs the jury that it was the duty of the defendant, Independence Coal Company, 
inc., to maintain its equipment in safe operating condition and not to expose Stanley Stevenson to perils 
or hazards against which he could be guarded by proper diligence on its part. More specifically, the 
defendant had a duty under the law to provide the plaintiff with a man trip that was safe and in good 
mechanical condition. 

If you find that the defendant failed to maintain its equipment, including its mantrip, in a safe 
operating condition, then you may find that it was negligent. 

22 Plaintiff's Jury Instruction No.3: 

The Court instructs the jury that it was the duty of the defendant, independence Coal Company, 
Inc., once a mantrip had been determined to be unsafe, to take the mantrip out of service and tag it until 
the unsafe condition was corrected. 

If you find that the defendant pennitted or required the plaintiff to operate an unsafe 
mantrip prior to the unsafe condition being corrected, then you may find it was negligent. 
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Unlike the jury instructions proposed by Stevenson and read to the jury, this 

regulation states that both the mine operator and the equipment operator have a duty of care, a 

duty to report defects, and a duty to take equipment out of service when appropriate. [Tr. T., 

3117/09, pp. 67-68.] Due to the Lower Court's refusal to add this language to these Instructions, 

the jury was only instructed on the legal duties of Independence and was told nothing about the 

legal duties imposed upon Stevenson by the very same regulation. 

The amended instruction proposed by Independence was not only an accurate and 

complete statement of the law, but also consistent with the testimony of Stevenson's liability 

expert. Mr. Moreland testified that with respect to an operator who thinks his equipment is 

unsafe "[t]he law tells you to take it out of service." [Tr. T., 3111/09, p. 62.] The Lower Court 

erred in accepting Stevenson's flawed Instruction and in refusing to give the revised Instruction 

proposed by Independence. 

The Lower Court also erred in accepting Stevenson's Jury Instruction No. 1323 

which stated that the jury could find Independence negligent if it found that Stevenson was not 

provided proper tools. First and foremost, no one directed or asked Stevenson to attempt to 

tighten the bolts on the brake mount. Stevenson, by his own admission, elected to perform this 

task. Second, the legal authority cited by Stevenson in support of this Instruction contained no 

mention of a "duty" to provide proper tools. The regulations cited reference miner training, but 

23 Plaintiffs Jury Instruction No. 13: 

The Court instructs the jury that it was the duty of the defendant, Independence Coal Company, 
Inc, to train its employees to safely perlorm the tasks it required of them and provide the proper tools to 
do so. More specifically, the defendant had a duty under the law to provide the plaintiff with the training 
and equipment necessary to fix the brakes on the man trip if he was required to pelform that task. 

If you find that the defendant required the plaintiff to attempt to fix the brakes on the mantrip, and 
further find that the defendant did not train the plaintiff to safely perlorm this task and/or failed to provide 
the proper tools, then you may find that the defendant was negligent. 
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not tools. [30 c.F.R. § 48.7.] Furthermore, Stevenson's own expert testified repeatedly that 

while a box wrench was better than a crescent wrench, he was not offering the opinion that the 

tools used by Stevenson were "improper" under the regulations. In fact, Mr. Moreland testified, 

"It is not improper to tighten a bolt with a crescent wrench." [Tr. T., 3111109, pp. 163-164.] In 

addition, Mr. Moreland testified that he had no idea whether the tools Stevenson used had 

anything to do with the injury alleged: 

What he was doing I don't think anybody knows except him exactly what 
happened. Anything could have happened there, the wrench could have slipped, 
the part could have slipped, he could have slipped ... Me not being there, I can't 
say yes he slipped and fell into it or was he working on it and something slipped, 
he slipped, the wrench slipped and put him in that position, because I don't really 
know, to be honest with you. 

[Tr. T., 3111109, pp. 123-124 (emphasis added.] This instruction was thus not supported by the 

evidence. 

It was a misstatement of the law and contrary to the evidence in this case for the 

Lower Court to instruct the jury that Independence could be found negligent if it failed to 

provide Stevenson with "proper tools." [Tr. T., 3117/09, p. 69.] 

2. The Lower Court Erred by Refusing to Include in its Charge 
Certain of Independence's Jury Instructions. 

Under West Virginia law, a trial court's refusal to give a requested instruction is 

reversible error if: 

1) the instruction is a Correct statement of the law; 2) it is not substantially 
covered in the charge actually given to the jury; and 3) it concerns an important 
point in the trial so that the failure to give it seriously impairs a defendant's ability 
to effectively present a given defense." 

Alley, 216 W.Va. at 74,602 S.E.2d at 517. 
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The Lower Court erred in refusing to instruct the jury as proposed by 

Independence's Instruction No. 924 that the jury could not find Independence negligent for any 

actions taking place after the accident in question and that Independence's investigation 

complied with the law as clearly stated by the regulations and the testimony of Mr. Moreland. 

Stevenson was permitted to suggest throughout the case that Independence was negligent in how 

it conducted the post-accident investigation. [Tr. T., 3/5/09, pp. 81-84; Tr. T., 3/11/09, pp. 31-

42.] Further, counsel for Stevenson argued in closing that the post-accident investigation was one 

of many grounds upon which the jury could return a verdict against Independence. [Tr. T., 

3117/09, pp. 85-86, 92.] Without a proper instruction on this non-issue, the jury was given carte 

blanche to find actionable negligence based upon events that occurred after Stevenson's injury. 

Thus, the Lower Court erred in refusing Independence's Instruction No.9. 

Finally, the Lower Court erred in refusing to give Independence's proposed jury 

Instructions Nos. 23,25 24,26 and 25.27 [Tr. T., 3114/09, pp. 44-46.] These Instructions contained 

24 Independence's Proposed Jury Instruction No.9 (Proximate Cause): 

You are instructed that Independence's investigation and reports relating to the plaintiffs injury 
on January 31, 2005 fully complied with Mine Safety and Health Administration regulations. 
Independence had no duty to do any investigation, or prepare any report, beyond that required by Mine 
Safety and Health Administration regulations. 

You are further instructed that the nature and extent of Independence's inquiry relating to the 
plaintiff's accident and injury of January 31, 2005, all of which took place after the injury had occurred, 
may not be considered by you in any way in detennining whether Independence was negligent in 
connection with the events of January 31, 2005. 

25 Independence's Proposed Jury Instruction No. 23: 

The plaintiff contends that Independence was negligent in this matter because it failed to properly 
maintain the brakes on the mantrip that the plaintiff was operating on the night of January 31, 2005 prior 
to his accident and injury. If you find that the hazards associated with improperly maintained brakes on 
the mantrip - an inability to control, slow, or stop it - had been eliminated, removed, or were otherwise 
nonexistent at the time of the plaintiffs accident and injury on January 31, 2005, then you must return a 
verdict in favor of Independence. 
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accurate statements of the facts and law regarding the mantrip's brake system. Because the issue 

of proximate cause was particularly contested in this case, these instructions were necessary to 

the jury's understanding of the issues. Uncontroverted evidence from Stevenson and his own 

expert established that the mantrip had come to a safe and complete stop (not once, but several 

times) before the accident; thus, the brake system performed its required function and the 

dangers of it not doing so were gone. Accordingly, the jury should have been instructed that it 

could not find negligence on the part of Independence on the grounds that the brakes on the 

mantrip were not properly maintained, "defective," or malfunctioned. 

Independence's Instruction regarding post-accident events and the Instructions 

regarding the brake system on the mantrip clearly meet the test set forth in Alley and Derr for 

reversible error. Given the magnitude of irrelevant evidence the Lower Court permitted the jury 

to hear, properly instructing the jury on the law was the Lower Court's last chance to set right its 

incorrect evidentiary rulings during trial. Again, however, it failed to do so and in fact 

26 Independence's Proposed Jury Instruction No. 24: 

The plaintiff contends that Independence was negligent in this matter because it failed to properly 
maintain the brakes on the mantrip that the plaintiff was operating on the night of January 31, 2005 prior 
to his accident and injury. You have heard uncontroverted testimony from the plaintiffs expert witness, 
Mr. Moreland, that the dangers or risks associated with improperly maintained brakes are an inability to 
control, slow, or stop the mantrip. If you fmd that the mantrip had been slowed and brought to a stop 
prior to the plaintiff's accident and injury on January 31, 2005, then you must return a verdict in favor of 
Independence. 

27 Independence's Proposed Jury Instruction No. 25: 

The Court instructs you that because the plaintiff had slowed and stopped the mantrip prior to his 
accident and injury of January 31, 2005, the Court finds as a matter of law that Independence's alleged 
failure to properly maintain the brakes on the mantrip was not the proximate cause of the plaintiffs 
accident and injury and that you may not consider such alleged failure in determining whether 
Independence was guilty of negligence that proximately caused the accident and injury complained of by 
the plaintiff. 
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compounded its errors because the jury was invited to find that proximate causation was 

established where none existed. This was reversible error on top of reversible error. 

E. THE LOWER COURT ERRED IN FAILING TO ADMONISH 
STEVENSON'S COUNSEL FOR ITS VITUPERATIVE 
COMMENTS AIMED AT INDEPENDENCE AND ITS COUNSEL. 

This Court has long made clear that Lower Courts must be vigilant against 

attempts by counsel to inject extraneous information in an effort to wrongly influence the jury. 

Great latitude is allowed counsel in argument of cases, but counsel must keep 
within the evidence, not make statements calculated to inflame, prejudice or 
mislead the jury, nor permit or encourage witnesses to make remarks which 
would have a tendency to inflame, prejudice or mislead the jury. 

State v. Kennedy, 162 W.Va. 244, 249 S.E.2d 188 (1978). Moreover, "[t]hough wide latitude is 

accorded counsel in arguments before a jury, such arguments may not be founded on facts not 

before the jury, or inferences which must arise from facts not before the jury." Crum v. Ward, 

146 W.Va. 421, 122 S.E.2d 18 (1961). This principle was recently applied in Jones v. Setser, 

224 W.Va. 483,686 S.E.2d 623 (2009). 

In Jones v. Setser, this Court reversed a defense verdict because counsel for the 

defendant made repeated statements in his closing argument that were pejorative and designed to 

inflame the jury. In particular,the Court found that personal attacks on counsel were improper, 

stating: 

In the case before us, defense counsel personalized the effects of his rhetoric 
through the use of demonstrative aids to argue that both Mr. Masters and Dr. 
Herman were intent on pursuing claims of medical malpractice regardless of 
whether such claims had merit. The defense's theory was essentially that if death 

, results from medical treatment in a high risk scenario, a malpractice claim was 
inevitable if Mr. Masters and Dr. Herman were involved in the case. This type of 
character derogation is clearly outside the bounds of permissible argument in 
summation. As the court emphasized in Holmes, "personal, unsubstantiated 
attacks on the character and ethics of opposing counsel have no place in the trial 
of any criminal or civil case." 413 F.3d at 775. 
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Here, Stevenson's counsel employed similar tactics to accomplish the same result 

seen in Jones by personally attacking Independence and its counsel. Throughout the trial, 

Stevenson's counsel suggested through questions, side comments in front of the jury, and in 

argument, that Independence and its counsel were acting improperly. The same type of injection 

of external issues forbidden in Jones - here, that coal companies and their lawyers are bad-was 

the express strategy of Stevenson's counsel from the opening statement through questioning of 

witnesses to the closing. 

As in Jones, these tactics were used for one purpose: to inflame the jury against 

Independence and appeal to the jurors' sympathy for Stevenson. Much like Pederson v. 

Dumouchel, 431 P.2d 973, 980 (Wash. 1967), relied on in Jones, Stevenson's counsel 

"improperly attempted to tum [the] jury into [a] 'hometown rooting section' and thereby sought 

to prejudice the jury against [an] out-of·town plaintiff and experts." 

This case closely tracks Geier v. Akawie, 818 A.2d 402 (N.J. Super. 2003), where 

the court found "axiomatic" the principle that "invective and derogation" fall outside the 

permissible boundaries of closing argument. Thus, counsel's decision "to fill his closing 

argument with derisive and derogatory comments regarding defendants, their counsel, their 

witnesses and their evidence in generaL .. undoubtedly affected the jury's deliberations." [d. 

This Court stated in Jones: 

It is doubtful that the trial court could have purged the necessarily prejudicial 
effects of Appellee's improper closing argument on the jury. As a result, we 
determine that the trial court abused its discretion in not granting Appellant a new 
trial in this matter based on the cumulative prejudicial effects on the jury that 
arose through the viewing of the cartoon, being subjected to disparaging remarks 
about plaintiff's counsel and expert witness, and from the wrongful appeal to the 
local passions and concerns of the jurors. 

This Court in Jones remanded for new trial even though plaintiffs counsel failed 

to object to the improper arguments, finding that the evidence of attacks on counsel and 
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irrelevant information so persuasive that the plain error doctrine applied, regardless of whether 

there was an objection. Here, Independence's counsel did repeatedly object to these tactics to no 

avail during the course of the trial. Of particular note was the questioning by Stevenson's 

counsel during the direct examination of former Independence Mine Safety Director Brian 

Keaton: 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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Did you talk to anybody from Massey before this trial? 

Yes. 

Who did you talk to? 

I talked to Gary Frampton outside the hall just now. 

Did you talk to any of the attorneys? 

I talked to Mr. Emch and Ms. Callas last night when they called me and 
told me to be here today. 

Did you talk about your testimony here today? 

Yes. 

What did they tell you you should be saying? 

The truth. 

Yeah. Anything else? Did they go over your testimony with you? 

Just normal questions, I mean - my deposition. 

How long did that phone conference last night with the Massey attorneys 
take? 

Less than thirty minutes. 

It took thirty minutes for them to tell you to tell the truth? 

No, sir; we talked about other things. 

You talked about all of the details of your testimony; right? 

No, not all of the details; no, sir. 
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[Tr. T., 3/4/09, pp. 110-111.] Clearly, these questions were intended to suggest to the jury, 

without any good faith basis whatsoever, that the witness was improperly coached or influenced 

by Independence's counsel. Independence's counsel strongly objected, and demanded during a 

discussion held in chambers that "If they've got some complaint about me or my firm and my 

conduct, I'd like them to lodge that and we'll go ahead and conclude. Otherwise, I'd like them 

to stick to the evidence." [Tr. T., 3/4/09, p. 112.] In response, the Lower Court merely 

cautioned Stevenson's counsel by saying "let's tone it down a bit." [Tr. T., 3/4/09, p. 115.] 

Of course, the caution fell on deaf ears. Later in the trial, while cross-examining 

Independence's liability expert, Stevenson's counsel insinuated that Independence's expert's 

opinion-was bought and paid for by engaging in the following exchange: 

Q. All right. Have you ever heard of the name Jeff Davis? 

A. Yes, sir. 

Q. He testified that he was this close - - put your arm out there - - he was that 
close to Stanley when the accident happened. Do you think if there is a 
thorough investigation the company should have talked to Jeff Davis when 
it happened? 

A. Not necessarily. 

Q. Not necessarily? The guy's three feet away, and they shouldn't talk to 
him? That's your opinion? They paid you $25,000 for that? 

[Tr. T., 3113/09, pp. 98-99.] Counsel for Independence objected to the comment, which the 

Lower Court sustained, but the damage had already been done. [Tr. T., 3113/09, p. 99.] 

This type of behavior by counsel at trial has been found by other courts to be a 

sufficient basis, on its own, to award a new trial. Board of County Road Commissioners of the 

County of Wayne v. GLS LeasCO, Inc., 229 N.W.2d 797,800 (Mich. 1975) (new trial granted 

when "despite vigorous objection ... and admonition by the trial court, [the respondent's attorney] 

repeatedly belittled [the petitioner's] witnesses and lawyer by innuendo and unfounded 
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accusation in an apparent effort to prejudice the jury"); Howsley & Jacobs v. Kendall, 376 

S.W.2d 562 (Tex. 1964) (new trial granted based upon statements by counsel in closing about 

witness and "coaching of this battery of lawyers"); Tucker v. Kansas City Southern Railway Co., 

765 S.W.2d 308, 310 (Mo. Ct. App. 1988) (grant of new trial affirmed when "[r]ecldess 

assertions by counsel unwarranted by proof and intended to arouse hatred or prejudice are 

condemned as tending to cause a miscarriage of justice"); Thomas v. Dalpos, 326 N.E.2d 42, 46 

(Ill. App. Ct. 1975) (in granting new trial on other grounds court noted, "in essence, plaintiff's 

counsel was suggesting that defense counsel had suborned perjury. Such conduct is highly 

improper"). 

Stevenson's counsel continued to cast there entirely inappropriate aspersions 

during his closing argument, which opened with: 

Good afternoon. The evidence in this case is that this coal company has not told 
you the truth. And it's like when you were little, and your mom said to you, don't 
tell the first fib, because if you do, you'll have to tell another one later, and then 
another one, and then another one. 

[Tr. T., 3117/09, p. 83.] Stevenson's co-counsel continued along this same theme, referring to 

Independence's counsel as "coal company lawyers" (as they had repeatedly done throughout the 

trial) [Tr. T., 3117/09, pp. 87, 102.] Moreover, Stevenson's counsel argued "they have spent 

hundreds of hours, I'm sure, countless, thousands of dollars, attorneys' time, paralegals' time, 

probably nursing time, hiring expert witnesses" [Tr. T., 3117/09, p.146.] and that Independence 

"speaks out of both sides of its mouth .... " [Tr. T., 3117/09, p.148.] Stevenson's counsel went 

so far in closing as to wrongly characterize the means by which Independence had defended 

itself in this case, then criticize that mischaracterization, claiming: 

Their way of defending this case has been one way; to attack, to slime, to try and 
humiliate and to call names Stanley Stevenson [sic.] That's the way they 
defended the case up through trial, and that's the way they in closing argument 
approach it. Attack him. 
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[Tr. T., 3/17/09, pp. 160, 161.] This statement could not be further from the truth. The 

aspersions cast on Stevenson all came from his own counsel while wrongly attributing them

none came from Independence's counsel. 

While the judicial system requires attorneys to zealously represent their clients' 

interests, it does not permit and even forbids the type of conduct Stevenson's counsel displayed 

in front of the jury. It should not be condoned. 

VII. RELIEF PRAYED FOR 

A gross miscarriage of justice. That is perhaps the most succinct and accurate 

description of this trial. Plaintiffs and their counsel ought not be permitted to manufacture 

proximate causation, rely completely on irrelevant evidence, make repeated attacks on the 

defendant and its counsel, and walk away with a $1.9 Million Dollar verdict when, as here, the 

facts in no way support such an outcome. 

Independence now looks to this Honorable Court to redress the wrongs it has 

suffered and to set things right again with respect to how cases are to be tried in West Virginia 

and the circumstances under which a plaintiff is permitted to recover. Accordingly, for the 

{C1822541.1) 72 



reasons stated herein, Independence Coal Company respectfully requests that this Honorable 

Court grant its Appeal and enter judgment in its favor. 

A. L. SB #1125) 
Gretchen M. Ca as (WVSB #7136) 
Amber L. Hoback (WVSB #8555) 
JACKSON KELLY PLLC 
P. O. Box 553 
Charleston, West Virginia 25322 
304 340-1000 
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