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JAMES D. MACDONALD and
DEBBIE MACDONALD, \
PN
Plaintiffs, >\ )
v. ‘ '\, Civil Action Na. 07-C-150
> %Me ver
TR RS 2
CITY HOSPITAL, INC. \ i J« Dy p\?\ii) ?
and SAYEED AHMED, M.D,, S\ GO e o4
OTESE S
Defendants. ‘.\5\)? (o9 2 L2
o
ORDER DENYING DEFENDANT CITY HOSPITAL, INC.’S [ ro

MOTION FOR JUDGMENT AS A MATTER OF LAW, MOTION FOB‘ 0™
NEW TRIAL AND MOTION TO AL TER OR AMEND JUDGMENT
AND GRANTING IN PART AND DENYING IN PART DEFENDANT
SAYEED AHMED, M.D.”S MOTION FOR NEW TRIAL, -
OR, IN THE ALTERNATIVE, MOTION TO ALTER OR ND JUDGMENT

This matter comes on for the Court’s consideration this€@%day of Augnst, 2009, upon
the Court’s receipt of Defendant Sayeed Abhmed, M.D.’s Mation for New Trial, or, in the
Alternative, Motion to Alter or Amend Judgment filed on May 29, 2009, upon the receipt of
Defendant City Hospital, Inc."s Motion for Judgment as a Matter of Law, Motion for New Trial
and Motion to Alter or Amend Judgment filed on June 1, 2009, and upon the receipt of related

Respopses and proposed Orders.
More specifically, the Court has before it the following Motions, Responses thereto, and
proposed Orders for consideration and ruling:

1. Defendant Sayeed Ahmed, M.D.’s Motion for New Trial, or, in the Altcmative,

Motion to Alter or Amend Judgment, and Memorandum of Law in support thereof filed on May

29, 2009.
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2, Plaintiffs’ Response and Opposition to Defendant Sayeed Ahmed, M.D.’s Motion
for New Trial, or, in the Alternative, Motion to Alter or Amend Judgment, filed on June 18,

2009,

3. Defendant Sayeed Ahmed, M.D.’s proposed Order Granting Motion for New

Trial and proposed Order Granting Motion to Amend Judgment filed on June 22, 2009.

4, Defendant City Hospital, Inc.'s Motion for Judgment as a Matter of Law, Motion
for New Trial and Motion to Alter or Amend Judgment, and Memorandum of Law in support

thereof filed on June 1, 2009.

5. Plaintiffs’ Response and Opposition to Defendant City Hospital, Inc.’s Motion for
Judgment as a Mater of Law, Motion for New Trial, and Motion to Alter or Amend Judgment

filed on July 6, 2009,

6. Defendant City Hospital, Inc.’s proposed Order Granting Defendant City

Hospital, Inc.’s Motion for Judgment as a Matter of Law filed on June 22, 2009,

The Court has carefully considered the Motions and grounds set forth therein and the
Responses thereto of the parties, the eatire record of this case, and applicable legal authority, and
makes the following rulings thereon. In support thereof, the Court incorporates herewith all
findings of fact and conclusions of law previously made and set forth in 2l of the Court’s prior
orders in this case, and in particular the Court’s Order Ruling on All Pending Post Trial Motions
Necessary Before Entry of Judgment Order entered May 14, 2009. In addition, the Court makes

the following findings of fact and conclusions of law:

Page 2 of 9



No.zzl P.3

JAN. 4.2818  3:25PM BKLY €O CIRCUIT CLERK

DISCUSSION

I DEFENDANTS’ MOTIONS REGARDING THE JURY’S VERDICT FOR
PAST LOST WAGES

Both Defendauts arguc that no judgment should be rendered on the jury’s verdict for past
lost wages as there was no evidentiary basis for this award. In their Response, Plaintiffs assert
that there was araple evidence to support the award of $37,000.00 for past lost wages based on
the testimony of James and Debbic MacDonald,

The Court is persuaded here by the position of the Plaintiffs. Further, the Court fully
considered the arguments made now in the Court's Order Ruling on All Pending Post Trial
Motions Necessary Before Entry of Judgment Order entered May 14, 2009, and found that there
was sufficient evidence to support the jury’s vexdict for past lost wages. Based on the findings
and conc}usions in that Order which are incbrporatcd here as if fully set forth, the Defendants’
Motions regarding past lost wages are denied.

I, DEFENDANTS’ MOTIONS REGARDING WEST VIRGINIA CODE
SECTION $5-7B-8

Both Defendants argue that the Circuit Court erred in its application of West Virginia
Code Section 55-7B-8 and further argue $250,000.00 is the maximum amoupt that Plamtiffs
should recover as compensatory damages for noneconomic loss. This is because, according to
Defendants, My, MacDonald’s injuries de not meet the criteria set forth in West Virginia Code
Section 55-7B-8(b) for application of the $500,000.00 cap for noneconomic damages, In their
Response, Plaintiffs take issue with this position and argue that there was ample evidence that
Mr. MacDonald was left pormanently disabled in a marmer that meets the criteria for application

of the $500,000.00 cap set forth in West Virginia Code Section 55-7B-8(b).
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The Conrt is persuaded here by the position of the Plaintiffs. Further, the Court fully
considered the arguments made now in the Court’s Order Ruling on All Pending Post Tial
Motions Necessary Before Bhtry of Judgment Order entexed May 14, 2009, and found that the
$500,000.00 cap set forth in West Virginia Code Section 55-7B-8(b) should be applied here.
Based on the findings and conclusions in that Order which are incorpbratcd here as if fully set
forth, the Defendants’ Motions regarding the application of West Virginia Code Section 55-7B-8
are denied.

HI. DEFENDANT SAYEED AHMED’S MOTION THAT THE COURT
ERRED IN FAXLING TO ADJUST THE ECONOMIC DAMAGES IN
ACCORDANCE WITH WEST VIRGINJA CODE SECTION 55-7B-9a

Defendant Sayced Ahmed, M.D. asserts that the Court erred by failing to adjust the
economic damages accordmce with West Virginia Code Section 55-7b-9a, arguing that
Plaintiffs’ award for economic damages should be reduced to reflect the collateral source’s right
of subrogation, Defendant Ahmed asserts that if this does not occyr Defendants éould be subject
to twice paying the amount of the award, once to Plaintiff and once to PEIA, Plaintiffs’ insurer.
In its Response, Plaintiffs argue that under the specific language of Wast Virginia Code Section
55-7b-9a, a jury’s verdict shall not be reduced to reflect amounts paid on behalf of a plaintiff that
a collateral source has a right to recover from the plaintiff through subrogation, West Virginia
Code Section 55-7-9a(g)(1).

This issue was fully considered in the Court’s Order Ruling on All Pending Post Trial
Motions Necessary Before Entry of Judgment Order entered May 14, 2009, and the Court found
that the Court did not have to decide this issue, based on the ag*cc@m& of the parties made at

the bearing on March 4, 2009. Based on the findings and conclusions in that Order which are
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incorporated here as if fully set forth, Defendant Abmed’s Motion regarding West Virginia Code
Section S5-7B-9a is denied.

IV. DEFENDANT SAYEED ABMED’S MOTION THAT THE COURT
ERRED IN ITS ASSESSMENT OF COSTS AGAINST THE
DEFENDANTS

In his Motion, Defendant Ahmed asserts that the Circuit Court incorrectly included in its

assessment of costs the amount of $900.00 paid ta the MacKenzie Group, Inc., because this was
a portion of the expext witness fee required by Rodney Richmond, M.D, for his deposition and

_ 'was not for a transcript of the deposition. In its Response, the Plaintiffs concur that this arount
paid to the MacKenzie Group was for an expert deposition and was not the cost of a transcript.

In consideration of which, the Court reasserts all of its findings and conclusions on the

issue of costs set forth in its Order Ruling on All Pending Post Trial Motions Necessary before
Entry of Judgment Order entered May 14, 2009 which are incorporated here as if fully set forth,
cxcept that this $900,00 amount shall be subtracted from the amount of $7,986.11 previously
assessed as costs.

Bascd thereon, Defendant Abmed’s Motion to Alter or Amend the .Tudgmcnf ig granted in -

part in that costs in the amonnt of §7,086.11 are now asscssed against the Defendants.

V.  DEFENDANT CITY HOSPITAL, INC.’S MOTION THAT THE
VERDICT AGAINST DEFENDANT CITY HOSPITAL, INC. IS
AGAINST THE CLEAR WEIGHT OF THE EVIDENCE AND A
MISCARRIAGE OF JUSTICE WILL RESULT IF THE VERDICT
IS NOT SET ASIDE AND A NEW TRIAL AWARDED

Defendant City Hospital, Inc. asserts that the verdict against City Hospitel is against the

clear wcig}1t of the evidence and will result in 2 miscarmiage of justice if not set aside. In

contrast, Plaintiffs argue that the verdict was uiell~zeasoned, appropriate, and the only rational

verdict the jury could have returned based upon the evidence.
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The Court finds that there was sufficient evidence presented to support the jury’s verdiet,
and based thereon Defendant City Hospital, Inc.’s Motion is denied.
VL DEFENDANT CITY HOSPITAL, INC.’S MOTION THAT PLAINTIFFS
PRESENTED INSUFFICIENT EVIDENCE TO ESTABLISH A PRIMA
FACIE RIGHT TO RECOVER FROM CITY HOSPITAL, INC.,
REQUIRING THE COURT TO SET ASIDE THE JUDGMENT AND
GRANT CITY HOSPITAL’S MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
Defendant City Hospital, Inc. asserts that Plaintiffs presented insufficient evidence to
establish a prima facie right to recover from City Hospital and thar City Hospital’s Motion for
Judgment Notwithstanding the Verdict should be granted. According to Defendant City
} Hospital, Inc., this is because the Plaintiffs did not and could not establish that any action on the
part of City Hospital was the proximate cause of Plaintiff James MacDonald's injuries.
Defendant City Hospital, Inc. contends that Dr. Ahmed was clear in his trial testimony that he
was already aware of the risks of ordering Lipitor along with other medications for Mr.
MacDonald, and that Dr. Ahmed knowingly and purposely ordered and continued the Lipitor
_with the other medications in order to address medical problems that he believed more likely to
result in harm to Mr, MacDonald. Defendant City Hospital, Inc. argues that failure to warmn
creates no liability where it will be of no avail, where it will be impractical, or where the lack
thereof does not pontributc ta the accident, citing 65 C.J.S. Negligence Section 169 (June 2008).
In response, Plaintiffs contend that sufficient evidence was presented to establish a prima
facie case of negligence against Defendant City Hospital, Inc. Plaintiffs argue that Defendant
City Hospital carmot meet the standard set forth in Jones v. Patterson Contracting, Inc., 524

S.E2d 915 (W.Va. 1999) that in granting a motion for a directed verdict, “all reasonable doubts

and inferences should be resolved in favor of the party against whom the verdict is asked to be
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directed. . . [and] every reasonable and lcgiﬁmite inference fairly axising from 'the testimony,
when considered in its entirety, must be indulged in favorably to [the other party].” Jones at 919,
Here, Plaintiffs assert that cven though Dr. Abmed testified that he knew of the possibility of
negative drug interactions, the jury could have found that this testimony was not credible. In
addition, Plaintiffs contend that the jury could have determined that even if Dr. Ahmed imcw’th&l
the drugs he was prescribing did interact with each other, he did not understand the severity of
the interaction, and that City Hospital's pharmacy had a duty to warn him of this. Plaintiffs
contend that under either scenario a prima facie case is established.

The Court is persuaded by the position of the Piaintiffs on this issue and finds that a
prima facie case of negligence was presented bcfofc the jury, and based thereon Defendant City
Hospital, Inc.’s Motion is denied.

WHEREFORE, in consideration of all of the foregoing, the Court does hereby
ADJUDGE and ORDER as follows:

1. Defendants’ Motions regarding the jury’s verdict for past lost wages are
DENIED. |

2. Defendants’ Motions regarding West Virginia Code Section 55-7B-8 are
DENIED.

3. Defendant Sayeed Abmed’s Motion that the Couxt erred in failing to adjust
economic damages in accordance with West Virginia Code Section 55-7B-9a is DENIED.

4, Defendant Sayced Ahmed’s Motion to Alter or Amend the Judgment on the
ground that the Court erred in its assessment of costs against the Defendants is GRANTED IN
PART in that $900,00 shall be subtracted from the amonnt of $7,986.11 previously assessed as

costs leaving the amount of $7,086.11 now assessed as costs against the Defendants,
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5. Defendant City Hospitel, Inc.’s Motion that the verdict against Defendant City
Hospital, Inc. is against the clear weight of the evidence and a miscarriage of justice will result if
the verdict is not set aside and a new trial awarded is DENIED.

6. Defendant City Hospital, Inc.’s Motion that Plaintiffs presented insufficient
evidence to establish a prima facie right to recover from City Hospital, Inc., requiring the Court
to set aside the judgment and grant City Hospital’s Motion for judgment notwithstanding the
verdict is DENYED.

7. Any and all other grounds asserted in support of both Defendant City Hospital,
Inc.’s Motion for Judgment as a Matter of Law, Motion for New Trial and Motion to Alter or
Amend Judgment and Defendant Sayced Ahmed, M.D.’s Motion for New Trial, or, in the
Alternative, Motion to Alter or Amend Tudgment not previously ruled upon are found to be
without merit based upon the evidence, record, and findings of fact and conclusions of law in this
Order, and, therefore, are DENIED.

The objection and exception of the parties to any adverse findings or rulings of the Court

are noted.
The Clerk shall retire this matter from the active docket and place it among cases ended.

The Clerk shall enter this Order as of the day and date first above written and shall

forward attested copies to the following counsel of record:

Barry J. Nace, Esquire

Christopher T. Nace, Esquire
Paulson & Nace

1615 New Hampshire Avenue, NW
Washington, DC 20009-2520
Counsel for Plaintiffs
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D. Michse! Burke, Esquire

Burke, Schultz, Harman & Jepkinson
Post Office Box 1938

Martinsburg, WV 25402

Counse] for Plaintiffs

Robert 8. Peck, Esquire

Center for Constitutional Litigation, P.C.
777 Sixth Street, NW, Suite 520
‘Washington, D.C. 20001-3723

Counse! for Plaintiffs

Christine S. Vaglienti, Esquire

West Virgimia University Hospitals

Post Office Box 8128

Morgantown, WV 26506-2128

Counsel for Defendant City Hospital, Inc.

Stephen R. Brooks, Esquire

Stacie D. Honaker, Esquire

Flaherty, Sensabaugh & Bonasso, PLLC

965 Hartman Run Road, Suite 1105
Morgantown, WV 26505

Counsel for Defendant Sayeed Ahmed, M.D,

jj"'7 él\-ﬁ/ w/ra
Gray SilverAlL, Judge
Berkeley County Cirecnit Court
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