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I. INTRODUCTION 

Appellant West Virginia Department of Health and Human Resources (the Department) 

appeals an orderissued by Judge Bloom in E.H. v. Matin, 81-MISC-585, enforcing the Department's 

agreement to provide necessary community based services for individuals with traumatic brain injury 

(TBI). The appealed order was issued after a full day of evidentiary hearings on the Department's 

compliance with the TBI Consent Orders, as approved by this Court. See State v. Bloom, 674 

S.E.2d 240, 247 (W. Va. 2009). Rather than comply with the court's order and provide necessary 

TBI services as it agreed to do in 2001 and again in 2007, the Department has lodged this appeal. 

The Department fails, however, to support its appeal with any evidence of an abuse of discretion by 

the circuit court. Appellees thus respectfully request that the order be upheld, requiring the 

Department to finally provide necessary and important community based services to West Virginians 

with traumatic brain injury. 

II. BACKGROUND 

A. Background & Entry of Consent Orders 

This action was originally filed by the petitioners below in response to egregious violations 

of section 27-5-9 of the West Virginia Code, regarding the unnecessary institutionalization of West 

Virginians with mental disabilities in abhorrent conditions in the state psychiatric facilities. See E.H. 

v. Matin (Matin I), 284 S.E.2d 232 (W. Va. 1981). In response to this Court's ruling, in October 

1983 the parties agreed and the court adopted the West Virginia Behavioral Health System Plan, to 

be implemented by the Department with oversight by the court and a court monitor. See State v. 

Bloom, 674 S.E.2d 240, 243 (W. Va 2009). In 1993, after ten years of implementation, the 

Department appealed a ruling by the circuit court halting construction of a hospital. E.H. v. Matin, 

428 S.E.2d 523 (W. Va. 1993) (hereinafter Matin II). In Matin II, this Court held that the circuit 
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court did not have the authority to halt the construction of a hospital when the legislature had already 

explicitly appropriated funds for the hospital's construction. 428 S.E.2d at 526. The Court requested 

further briefing, however, on the need for continued monitoring of the Department's delivery of 

services by the circuit court, and after consideration, held that continued court monitoring was 

necessary. Id. at 528; E.H. v. Matin (Matin III), 432 S.E.2d 207,208 (W. Va. 1993). 

In 1998, Appellees noted the lack of necessary services for individuals with traumatic brain 

injury (TBI) in West Virginia in violation of the rights to adequate and appropriate treatment 

provided in section 27-5-9 of the West Virginia Code. Subsequently, they submitted a request for. 

resolution to the court monitor. The court monitor's report revealed that TBI results in a long-term 

substantial loss of functioning and that increasing numbers of people are living with brain injuries 

and need specialized long-term services. Formal Recommendations - Traumatic Brain Injury, E.H. 

v. Matin, No. 81-MISC-585, 4-5, 7, 9 (March 5, 1999). Despite the pressing need, West Virginia 

does not provide the necessary, specialized services to TBI victims in the state, and instead many 

individuals with TBI are unnecessarily institutionalized. See id. The court monitor recognized that 

although West Virginia had developed various plans to provide TBI services, none had been 

implemented. Id. at 12. The monitor identified potential funding streams, delineated four main gaps 

in service, and issued formal recommendations in March 1999. Id. at 12-20. After a court hearing 

and the submission of the court monitor's report and formal recommendations, the Department and 

Appellees informally resolved the issue through mediation. The resulting agreement required the 

parties to seek funding from the legislature and thereafter apply for a TBI Medicaid Waiver. Order, 

E.H. v. Matin, No. 81-MISC-585 (Aug. 6, 2001) [hereinafter 2001 Consent Order]. 

In 2002, acknowledging the need for the Department to continue working to implement an 

adequate TBI program, the circuit court removed this case from the active docket and dissolved the 
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position of the court monitor. At the request of the Secretary of the Department, an Office of the 

Ombudsman was created within the Department, and the court required the Ombudsman to report 

progress on TBI and other issues. Order, E.H. v. Matin, No. 8l-MISC-585 (March 27,2002); see 

Bloom, 674 S.E. 2d at 244. 

In July 2007, the Department, the Ombudsman, and the plaintiffs again entered into 

mediation to resolve the Department's failure to implement appropriate TBI services. Consent Order 

on Services to Individuals with Traumatic Brain Injuries, E.H. v. Matin, No. 8l-MISC~585 (July 3, 

2007) [hereinafter 2007 Consent Order]. The parties, again without intervention of the court and 

with the assistance of a mediator, adopted an agreement outlining specific steps toward 

implementation of a TBI System of Care. Id. The agreement established a clear timeline for 

completing steps in implementation, including seeking and obtaining appropriate funding. Id. The 

court again adopted the consent order, as agreed by the parties. Id. 

B. Denial of Writ of Prohibition 

On May 15,2008, the court held a routine hearing on the implementation of the TBI plan, 

as established in the 2007 Consent Order. Order, E.H. v. Matin, No. 81-NIISC-585 (June 30, 2008). 

After hearing from the parties, the court found that the Department had made inadequate progress 

toward implementing TBI services, as required by the consent order, and, after another hearing on 

August 28,2008, the court ordered that the case be reopened. Order, E.H. v. Matin, No. 81-MISC-

585 (Sept. 18, 2008). 

In response, the Department petitioned for a writ of prohibition from this Court to halt the 

circuit court's evidentiary hearings on its compliance with its agreements. After briefing and 

argument, this Court held: 

Both parties entered into a "Consent Order on Services To Individuals With 
Traumatic Brain Injuries" on July 3, 2007. The Department has allegedly failed to 
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comply with the time line that it agreed to in the Consent Order. As we once said in 
Syllabus Point 1 of Seal v. Gwinn, 119 W. Va. 19, 191 S.E. 860 (1937): "A court 
may under its inherent powers, reinstate a cause which has been dismissed by consent 
of parties and enter such orders and decrees as may be necessary to enforce the 
decrees entered before dismissal." Accordingly, we believe that the circuit court is 
well within its authority to hold an evidentiary hearing on the DHHR's failure to 
comply with this Consent Order. 

Bloom, 674 S.E. 2d at 247. 

C. Evidentiary Hearings on Compliance with Consent Orders 

Thereafter, the Department drafted a joint Order setting a hearing for May 22, 2009, "on any 

issues regarding TBI." Order, E.H. v. Matin, No. 81-MISC-585 (Mar. 17,2009). On the scheduled 

date, the circuit court held evidentiary hearings on the Department's compliance with its earlier 

agreements to provide services to West Virginians with traumatic brain injury. See Evid. Hrg. Tr. 

re: TBI, E.H. v. Matin, 81-MISC-585 (May 22, 2009) [hereinafter Hrg. Tr.]. 

The circuit court heard testimony from five witnesses, including two representatives of the 

Department, and numerous documents were entered into evidence without objection. Testimony 

revealed that roughly 36,000 individuals in the state live with TBI, many of whom live in 

institutional settings, despite the cost-effectiveness of providing community based services. (Hrg. 

Tr. 73, 75, 78-79 & Pet'r Ex. 10.) In order to address the inadequacy of these services, the parties 

had entered into two agreements in 2001 and 2007. The 2007 Consent Order, which was drafted by 

the Department, established a specific time line by which the Department was to have developed, 

funded, and implemented a system of services for victims ofTB!. (2007 Consent Order; Hrg. Tr. 

15:17-19,24.) All items were to be completed by March 2008. (2007 Consent Order.) The 2007 

Consent Order established an Oversight Committee, of which the majority of members were 

employees ofthe State, and which was effectively chaired by an employee of the Department. (Hrg. 

Tr. 14-15,28:22-24,29:1-4.) The Oversight Committee was to ensure compliance with the Consent 
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Order timeline and to issue formal recoriunendations at the completion of the timeline, in March 

2008. (Hrg. Tr. 14-15; 2007 Consent Order.) The 2007 Consent Order further required that a 

funding source be identified and a TBI Trust Fund be established. (Consent Order; Hrg. Tr. 15:20-

23.) The Department at all times was responsible for funding decisions. (Hrg. Tr. 16:14-24.) 

The evidence showed that the Department did not comply with the 2007 Consent Order 

requirement that it fund and implement a system of services for individuals living with TBI by April 

2009; indeed, the Department entirely failed to comply with nearly all of the items on the agreed 

timeline, established to meet this goal. (See 2007 Consent Order; Hrg. Tr. 17-22,37-38,63 & Pet'r 

Ex. 3.) Despite its failure to meet the timeline, in the year prior to the hearing on this matter, the 

Department called only one meeting of the Oversight Committee, which occurred in March 2009. 

(Hrg. Tr. 149.) Furthermore, despite agreeing to do so in both the 2001 and 2007 Consent Orders, 

the Department did not even attempt to secure funding for TBI services through the budget process 

or any other means, nor did the Department dedicate an ongoing funding stream for the provision 

ofTBI services. (Hrg. Tr. 38-39,94, 137-38, 144-45.) During this same period, there was a surplus 

of Medicaid dollars appropriated by the West Virginia legislature, and the legislature repeatedly 

attempted to fund programs for disabled West Virginians, which efforts were consistently opposed 

by the Department and vetoed by the Executive. (See Overcrowding Hrg. Tr. 242-43, 246-47 & 

Pet'r Ex. 21 (Apr. 24 & 27, 2009).) 

The evidenced showed that, as the result of the Department's failure to comply with its 

agreements, West Virginia does not currently provide an adequate level of services for victims of 

TBI. (Hrg. Tr. 46-56, 68, 123.) The largest obstacle to providing these services is a lack of funding 

dedicated to TBI, which the Department agreed is currently inadequate. (Hrg. Tr. 15: 14-23, 106-07, 

148 & Pet'r Ex. 10.) Nonetheless, at the time of the hearing, the Department continued to refuse to 
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seek additional funding forTBI or apply for federal funds for these services. (Hrg. Tr. 129-30, 148.) 

A number of services were identified as necessary, which were supported by the results of the West 

Virginia 1998 Model Plan; the returned surveys from individuals with TBI; and the programs of 

other states, which provide these services in their state TBI plans. (See Hrg. Tr. 45-56 & Pet'r Exs. 

6, 10.) These services are not adequately provided in West Virginia, resulting in increased and 

unnecessary institutionalization of individuals with TBI. (Hrg. Tr. 46-56, 68, 73, 75, 123; Pet'r Ex. 

8.) The court heard additional evidence that services are best funded in other states through a 

combination of a TBI Medicaid Wavier, which provides for federal dollars, and an unmet needs 

fund, which enables the state to provide TBI services to the largest possible number of residents. 

(Hrg. Tr. 121, 147.) These funding mechanisms were the ones contemplated in the 2001 and 2007 

Consent Orders. 

The court found that the Department had failed to comply with its agreements by failing to 

develop, obtain funding for, or implement services for individuals suffering from TBI. The court 

thus issued an order to enforce those agreements in the manner that most closely cleaved to the 

parties' intentions in entering those agreements. (See Order Regarding Enforcement of Traumatic 

Brain Injury Consent Orders, 81-MISC-585 (Aug. 7,2009) [hereinafter Enforcement Order]; see also 

2007 Consent Order; 2001 Consent Order.) 

D. Appeal of Order Enforcing Consent Orders 

Rather than finally comply with its agreement to provide services, the Department thereafter 

appealed the Enforcement Order and three times requested a stay, which the circuit court and this 

court denied. See Order Denying Motions for Stay & Modifying Order Appointing Court Monitor, 

E.H. v. Matin, No. 81-MISC-585 (Sept. 15,2009); Order, E.H. v. Matin, No. 09-060 (W. Va. Oct. 

8,2009) Order, E.H. v. Matin, No. 100032 (W. Va. Feb. 11,2010). As a result, the Department has 
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been required to comply with the Enforcement Order and the subsequently entered timeline. 

See Order, E.H. v. Matin, No. 81-MISC-585 (Mar. 15,2010). The Department has accordingly 

drafted a TBI waiver application to provide necessary services to victims ofTBI, held public forums, 

revised the draft TBI waiver application, met with appropriate procurement agencies, drafted policies 

and procedures, and will shortly be SUbmitting the draft waiver application to CMS for comment. 

See id. Reversal of the Enforcement Order, as requested by the Department, would halt this 

remarkable progress, made after over a decade of the Department's refusal to provide necessary 

community based services to victims of TBI. 

III. DISCUSSION 

The Department now appeals the circuit court's order requiring it to abide by its earlier 

agreements. To support its appeal, the Department attacks the circuit court's well-supported 

evidentiary findings and raises the same stale arguments that have been repeatedly rejected by this 

Court. The circuit court's order simply enforces Appellant's own earlier agreement to provide 

appropriate services to West Virginians with traumatic brain injury. As this Court held less than one 

year ago, "A court may, under its inherent powers, reinstate a cause which has been dismissed by 

consent of parties, and enter such orders and decrees as may be necessary to enforce the decrees 

entered before dismissal." Bloom, 674 S.E.2d at 247 (quoting syl. pt. 1, Seal v. Gwinn, 191 S.E. 860 

(W. Va. 1937». Because the circuit court's order simply enforces the parties' agreements, as 

required by the law, Appellant's arguments should be rejected and the Enforcement Order should 

be upheld. 

A. Standard of Review 

A circuit court's final order is reviewed under an abuse of discretion standard by this Court. 

See, e.g., Francis v. Bryson, 618 S.E.2d 441, 443 (W. Va. 2005). Thus, findings of fact are only 
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overturned if they are "clearly erroneous," whereas questions oflaw are reviewed de novo. Id. "In 

this Court's review of a lower court determination, this Court may not overturn a finding simply 

because it would have decided the case differently, and this Court must affirm '[i]fthe [circuit] 

court's account ofthe evidence is plausible in light of the record viewed in its entirety [ .]''' Id. at 445 

(quoting Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)). This Court may not 

make credibility determinations based on the record; rather, the circuit court, which heard the 

testimony first hand, is in the best position to make these determinations. Id. (citing cases). Further, 

[a]n appellant must carry the burden of showing error in the judgment of which he 
complains. This Court will not reverse the judgment of a trial court unless error 
affirmatively appears from the record. Error will not be presumed, all presumptions 
being in favor of the correctness of the judgment. 

State ex reI. Evans v. Robinson, 475 S.E.2d 858, 862 (W. Va. 1996) (quoting syI. pt. 2, Waco Equip. 

v. B.C. Hale Const., 387 W. Va. 381 (W. Va. 1989).) The Department's appeal simply rehashes 

arguments already rejected by this Court and disputes the circuit court's clearly supported findings 

offact-in short, the Department's arguments show no abuse of discretion by the circuit court. The 

Enforcement Order should therefore be upheld. 

B. The Circuit Court's Finding that the Department Violated Its Obligations Under 
the Consent Orders Is Supported By the Record. 

The Department's principal argument boils down to a disagreement with the circuit court's 

findings of fact, reached after consideration of significant evidence presented by the parties. 

(See Dep't Br. 11-18, 20-24, 28.) The Department overlooks the considerable deference due a 

circuit court's findings offact on appeal, given the court's unique position to witness and assess the 

evidence presented at the hearing. See, e.g., Francis v. Bason, 618 S.E.2d 441,445 (W. Va. 2005) 

(citing cases). While the Department attempts to shift the focus from the facts of compliance to the 

interpretation of the contracts, it is clear that the circuit court's finding of non-compliance is 
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substantiated under any interpretation. 

1. The Evidence Demonstrates that the Department Violated the 2001 
Consent Order. 

Appellant first argues that, despite the court's finding to the contrary, it is in compliance with 

the 2001 Consent Order. Appellant focuses on the language ofthe 2001 Consent Order, which states 

that the parties and the Court Monitor "will make good faith efforts to assure that funding for a 

Medicaid TBI Waiver ... be appropriated." (2001 Consent Order; see also Dep't Br. 12.) Appellee 

does not dispute the meaning of this language, nor request that the Court look outside the four 

comers of the contract. Instead, Appellee simply asserts that the circuit court appropriately found 

that the Department did not comply with its obligations under this provision to "make good faith 

efforts" to obtain funding for a TBI Waiver. After a lengthy presentation ofthe evidence, including 

testimony regarding the budgeting process and the Department's failure to even once request funding 

from the legislature for TBI at any point after 2001, the circuit court agreed. (See Hrg. Tr. 19-22, 

31,38-39,94, 137, 144-46.) 

Indeed, the Department does not dispute its failure to seek funding from the Legislature. 

Instead, it first argues that the court incorrectly relied on testimony regarding the Departments 

activities after 2007. (Dep't Br. 12.) However, given that the record (as cited above) clearly 

supports the circuit court's finding that the Department made no attempts to seek funding from the 

legislature, and in fact never supported the attempts of others to secure such funding, the 

Department's assertion presents no basis for overturning the court's findings. As the testimony 

demonstrated, despite the Department's ability to discuss its programs with the legislature and 

request funding either directly or through the Governor's proposed budget, it never once requested 

funding for TBI services. (See. e.g., Hrg. Tr. 13 7 ("Ms. Winston, DHHR: Have I went directly to 

the legislature myself, sir, no, I have not. The Court: Well, have your finance people? Has the 
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Commissioner? Has the Secretary? Has the Governor? Has anybody? ... A: Not that I am aware 

of personally, no."); see also id. 38-39; 94 ("Q: Did DHHR support your efforts in the legislature? 

A: No, they did not. ").) Instead of presenting any evidence that it did seek funding, the Department's 

relies solely on its grant of $15,000 to the TBI Board for one year oflegislative education. (Dep't 

Br. 12.) The circuit court determined that this one limited grant, which was not subsequently 

renewed, was insufficient to indicate a good faith effort to comply with the Consent Orders. Because 

the circuit court's factual finding is supported by the record and is thus not clearly erroneous, it 

should be upheld on appeal. 

2. The Evidence Demonstrates that the Department Violated 2007 Consent 
Order. 

Appellant next disputes the circuit court's findings regarding the 2007 Consent Order. The 

Department first argues, for the first time on appeal, that the 2001 Consent Order was superseded 

by the 2007 Consent Order. As is demonstrated below, the court's findings are supported by the 

evidence and, perhaps more significantly, the Department's argument has no practical import. The 

Department next again disputes the circuit court's factual findings regarding its compliance with the 

order without any support that the court's findings were clearly erroneous. Neither of these 

arguments present any basis for overturning the court's order. 

First, Appellant argues-for the first time on appeal-that the 2001 Consent Order was 

nullified by the 2007 Consent Order, which, it argues, modified or superseded the 2001 Consent 

Order. However, the second consent order did not meaningfully alter the Department's 

responsibilities-the Department was required by both orders to engage in good faith efforts to 

secure funding for TBI programs and to implement these programs. (See 2001 Consent Order; 2007 

Consent Order.) Thus, the Department's argument has no practical import because the circuit court 

ultimately found that the evidence showed that the Department failed to comply with these 
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responsibilities under either contract. (See Enforcement Order.y Given the Department's continual 

failure to seek funding or provide services to individuals with TBI, despite its clear obligations to 

do so, the court had both the latitude and the responsibility to craft an appropriate order to address 

the Department's failure to comply with the settlements. See Bloom, 674 S.E. 2d at 247; see 

also infra. The TBI Order does just this: it requires that programs for individuals for TBI be funded, 

developed, and provided, as both consent orders provided. Only because the Department failed to 

comply with its agreements was the circuit court required to step in and fashion a remedy. 

The Department next argues that the circuit court's finding of non-compliance was not 

supported by the record. The Department again asserts that the court erred by placing sole 

responsibility on the Department to secure funding TBI programming. Again, Appellee does not 

dispute the clear terms of the consent order, which undisputably requires efforts by the parties to 

secure funding for TBI programs. See. e.g., 2007 Consent Order 1 (stating that the TBI issue will 

only be resolved "[0 ]nce all the necessary funding is acquired"), 4 ("[I]n December 2007, a cost 

outline for the menu of services will be completed for presentation to the state Legislature for the 

state's share of the costs"), id. ("In March 2008, the TBI Oversight Group [comprised largely of 

representatives of the Department] ... will recommend methodologies for implementation. Those 

options to be explored include ... a Medicaid TBI Waiver, a State Plan Amendment and dedicated 

state funds or any viable combination of such options."); id. ("The TBI Oversight Group and TBI 

Coordinator will develop an executive and legislative strategy to secure adequate state funding .. 

lFurthennore, the question of whether the prior contract was modified by a later contract is a 
question of fact, again, not to be disturbed on appeal unless it is clearly erroneous. See. e.g., CMC Enter., 
Inc. v. Ken Lowe Mgmt. Co., 525 S.E.2d 295, 297-98 (W. Va. 1999); Lewis v. Oils Motor Co., 135 S.E.2d 
597,600 (W. Va. 1964). Here, the circuit court detennined, after considering the evidence, that both orders 
remained valid. (See Enforcement Order.) The Department has offered no evidence to dispute this finding, 
including any evidence from the text of the Consent Orders themselves (which nowhere state that the 2007 
Order supercedes the 200 1 Order). In contrast, as evidenced by both the record and the court's own citations 
to the record, the court's factual findings were not clearly erroneous. (ld.; Hrg. Tr.) 
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· .") (emphasis added). Rather, in response to the clear terms of the consent order, the court noted 

after examining the evidence that the Department "fail [ ed] to support efforts to establish dedicated 

state funding for a TBI system of services." Enforcement Order 3 ~ 8 (citing Hrg. Tr. 17-22,31,37-

39,63,93-94,99,130,135-37, 145-47). As the evidenceshowed,no party could successfully obtain 

funding of the TBI System of Care described in the 2007 Consent Order without the support of 

Appellant. Although Appellant provided a minimal amount of funding in the first year for legislative 

education efforts, it did not include TBI services in its own budget to present to the Governor, and 

it completely eliminated funding for legislative education after the first year. Further, the 

Department's representatives comprised the majority of the members of the TBI Oversight Group 

and chaired that group, which failed to satisfy the vast majority of its responsibilities. (Hrg. Tr. 14-

15,28-29.) The circuit court's finding that the Department failed to comply with its obligations 

under the 2007 Consent Decree is thus well supported by the evidence. Its findings should thus not 

be disturbed on appeal. 

C. The Circuit Court's Order Is an Appropriate Remedy for the Department's 
Breach of the Voluntarily Entered Consent Agreements. 

The Department's remaining arguments dispute the appropriateness and validity of the 

remedy ordered by the circuit court for its breach of its obligations under the Consent Orders. As 

the Department acknowledges, consent orders like settlements should be interpreted and enforced 

as contracts. See Dep'tBr. 11-12 (citing cases); see also Bloom, 674 S.E. 2d at 247; Seal v. Gwinn, 

191 S.E. 860 (W. Va. 1937). Indeed, ''the policy of the law is to encourage settlements." State v. 

Robinson,475 S.E.2d 858, 861 (W. Va. 1996)(quoting cases). After determining that a party has 

breached a consent order, the court has the responsibility to fashion an appropriate remedy. A 

remedy might be equitable in nature, such as ordering specific performance on the contract. 

See Thomas v. Bd. ofEduc. of McDowell Co., 383 S.E.2d 318,322 (W. Va. 1989); see also Messer 
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v. Huntington Anesthesia Group, Inc., 664 S.E.2d 751, 761 (W. Va. 2008) (awarding attorney fees 

as equitable relief in enforcement of settlement). On the other hand, a remedy might require the 

payment of damages. Thomas, 383 S.E.2d at 322. It is up to the sound discretion of the court to 

devise the appropriate remedy. See, e.g., id. 

Here, the circuit court determined that the Department manifestly failed to fulfil its 

obligations under the 2007 or 2001 Consent Orders, including that it failed to engage in good faith 

efforts to procure funding for programs for individuals suffering from TBI, failed to provide funding 

from its own budget for TBI programs, and failed ultimately to provide a system of services for 

individuals with TBI to reduce the unnecessary institutionalization of said individuals. 

(See Enforcement Order~~ 1-8; see also, e.g., Evid. Hrg. Re: TBI Tr. 17-22,37-38,63, 129-30, 135, 

147-48 & Pet'r Ex. 3.) In response to over a decade of the Department's repeated breaches of the 

Consent Orders, the court issued an order requiring that the Department take the actions necessary 

to perform on its agreements. Specifically, the court ordered that the Department develop an 

application for a Medicaid TBI waiver and, after review by the court monitor, submit said application 

for approval. (Enforcement Order at 3-4.) The court further ordered that the Department make 

meaningful efforts to secure funding for a TBI Trust. (Id. at 4-5.) These remedies do no more than 

enforce the commitments voluntarily undertaken by the Department to fund and ultimately provide 

services to West Virginians with traumatic brain injury. (See 2007Consent Order; 2001 Consent 

Order.) 

The Department does not challenge that the Enforcement Order's remedy properly enforces 

the terms of the Consent Decrees. Instead, it first argues that the Order's enforcement of the 

agreements the Department chose to enter somehow encroaches on the rights of the Legislative or 

Executive branches. It then argues that enforcement of the agreement in accordance with this 
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Court's instructions in Bloom, 674 S.E. 2d at 247, is somehow precluded by this Court's opinions. 

Finally, it argues that enforcement of the agreement it made is preempted by federal law. Each of 

these contentions is wholly without merit and should accordingly be rejected. 

1. Enforcement of the Consent Orders Supports the Executive's Decision 
to Enter Binding Agreements and Does not Violate the Separation of 
Powers. 

The Department first raises the same argument that this Court rejected in response to the 

Department's petition for writ of prohibition, asserting that the circuit court's enforcement of the 

consent orders that it agreed to enter somehow violates the separation of powers doctrine. See 

Bloom, 674 S.E.2d 240; Dep't Br. 9-22. The Department's argument consists of a convoluted series 

of citations to undisputed principles of constitutional law; the Department fails to coherently explain, 

however, how the circuit court's order violates any of these principles.2 

First, the Department asserts that the court "encroaches on the executive branch's 

constitutional authority by ordering Appellant to develop an application for a Medicaid TBI waiver." 

(Dep't. Br. 18.) However, enforcement of the settlement agreements sUp'ports the agency and 

2 Other than standing for the general proposition that the constitution provides for a separation of 
powers-a proposition that no party disputes-the cases cited by the Department are entirely inapposite. The 
vast majority of the cited cases concern whether an action taken by the legislature is constitutional. See 
Simpson v. W. Va. Office of Ins. Comm'r, 678 S.E. 2d 1 (W. Va. 2009) (statute granting rule-making 
authority to Worker's Compensation Board is constitutional); State ex reI. Barker v. Manchin, 279 S.E.2d 
622 (W. Va. 1981) (portions of the Administrative Procedures Act are unconstitutional); State ex rei Co. Ct. 
Marion Co. v. Demus, 135 S.E. 2d 352 (W. Va. 1964) (Industrial Development Bond Act is constitutional); 
State ex reI. Blankenship v. Richardson, 474 S.E.2d 906 (W. Va. 1996) (workers' compensation statute is 
constitutional); Boyd v. Merritt, 354 S.E.2d 106, 108 (W. Va. 1986) (workers' compensation legislative rule 
is valid). These cases clearly do not apply here, where no legislative enactment has been challenged at any 
point. The remaining cases cited by the Department regard statutory interpretation, also not at issue here. 
See Local 1976, United Bhd. of Carpenters & Joiners of Am. v. NLRB, 357U.S. 93, 100 (1 958)(interpreting 
the Taft-Hartley Act); In re Dandy, 680 S.E. 2d 120 (W. Va. 2009) (interpretation of guardian ad litem 
statute). None of these cases stand for the proposition advanced by the Department-that a circuit court does 
not have authority to enforce a voluntarily entered agreement between two parties. 
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executive's decisions to enter into the two contractually binding Consent Orders. The court has 

undisputable legal authority to enforce such consent agreements. See State ex reI. Matin v. Bloom, 

674 S.E.2d 240, 247 (2009); Seal v. Gwinn, 191 S.E. 860,862 (W. Va. 1937). This enforcement 

raises no separation of powers issue. The court has not concocted its own idea of how TBI services 

should be provided. Instead, the court allowed the parties to reach a mutually agreeable solution 

through mediation. The Department, not the court, constructed a plan to deliver the necessary TBI 

services, and then agreed that this plan be adopted through a consent order. See 2007 Consent 

Order; 200 I Consent Order; see also Enforcement Order. The Department then failed to comply 

with the time lines that it established and that it agreed would be enforced through court order. At 

the evidentiary hearing, the court heard testimony from the Department and its contractees that the 

Consent Orders mandated that the Department make efforts to obtain dedicated funding stream for 

TBI services, including applying for a TBI Waiver. (See 2007 Consent Order; 2001 Consent Order; 

Enforcement Order; Hrg. Tr. at 15:14-23,95,106-07,121, 147-48 & Pet'rEx. 10.) The court further 

heard testimony regarding the necessity and practicality of such funding and the impossibility of 

providing a necessary system of care to individuals with TBI without such funding. (See 

Evidentiary Hrg. Tr. 43-45, 76, 78-81, 100-01, 156 & Pet'r Ex. 5,8, 10.) Finally, the court learned 

that West Virginia has not applied for a TBI Waiver, in violation of the Consent Orders, although 

it has authority and capability to do so without any action on the part of the Legislature. (Id. at 44, 

99, 130, l35, 145-47.) The court's order clearly does not encroach on the executive's authority. 

Second, the Department seems to argue that the legislature has constructed a scheme for the 

provision ofTBI services in West Virginia Code sections 18-10K-l et seq., the Traumatic Brain and 

Spinal Cord Rehabilitation Fund Act, and that the court's enforcement of the consent orders 
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improperly conflicts with this scheme. (Dep't Br. 19-20.) This Act, which creates a body to 

investigate needs and issue a report, see W. Va. Code § 18-10K-6(b), in no way limits or conflicts 

with the Department's acknowledged duty--created by mutually agreed upon consent orders-to 

provide appropriate services and treatment to TBI victims. The Department fails to explain how the 

creation of the Fund Board relieves the Department of its 0 bligations under the binding agreements 

into which it freely entered. If the Department's argument were correct, the creation of the Board 

would obviate the Department's entire mission and require it to stop providing any services whi~e 

the Board investigates.3 This cannot possibly be correct. 

In sum, the Department falls well short of carrying its burden of showing that the circuit 

court's order illegally conflicts with the West Virginia Constitution. As this Court has already held, 

it is well within the circuit court's authority to "enter such orders and decrees as may be necessary 

to enforce the decrees entered before dismissal." Bloom, 674 S.E. 2d at 247 (quoting syi. pt. 1, Seal 

v. Gwinn, 191 S.E. 860 (W. Va. 1937».4 

2. The Circuit Court's Order Does Not Exceed the Authority Granted to 
It By This Court. 

Next, the Department complains that it was not given proper notice that the 2001 Consent 

3The Department's assertion that "[i]fthe Legislature does not appropriate money for the program, 
Appellant is powerless to force it to do so, and powerless to fund the State match to a federal appropriation" 
is disingenuous at best. (Dep't Br. 20.) The Department receives general appropriations from the legislature 
and has the ability to decide how to appropriate these funds. Furthermore, the executive (through 
consultation with the agencies) is required to prepare and submit a budget to the legislature. See State ex 
reI. Barker v. Manchin, 279 S.E.2d 622, 630 n.3 (W. Va. 1981). 

4The Department ends its separation of powers argument with an entirely inapposite, but nonetheless 
lengthy, discussion of Horne v. Flores, 129 S. Ct. 2579 (2009). This case speaks to federalism concerns 
regarding a federal court's intrusion into areas of state responsibility. Of course, these issues are not present 
here, where a state court is simply enforcing a state agency's right to enter into a binding agreement 
regarding its obligations to provide services to a population in need. 
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Order would be discussed at the hearing, somehow constituting reversible error. (Dep't Br. 26-29.) 

This claim borders on the absurd, given that the order setting the TBI hearing was prepared by 

counsel for the Department and specifically stated that "[t]he parties shall present evidence at a 

hearing on May 22, 2009, ... on any issues regarding TBI." Order, No. 8l-MISC-585 (March 17, 

2009) (emphasis added). The Department's agreement to the 2001 Consent Order clearly falls under 

this category and cannot possibly constitute a surprise to the Department. Furthermore, the 

Department did not object to the introduction of this evidence at the hearing, and indeed was the 

party that presented the copy of the 2001 Order to the court. (See Hrg. Tr. 147, 153-55, 159-60.) 

The Department thus waived any objection it might have to the introduction of this evidence, and 

may not now raise this nonjurisdictional issue on appeal for the first time. See, e.g., Helfer v. Helfer, 

-S.E.2d-, 2009 WL 364400, at *7 n.l8 (W. Va. 2009) (refusing to consider an argument 

regarding the introduction of evidence because it was not preserved below, and citing cases). 

Moreover, the Department's claim that the relief ordered by the circuit court exceeds the 

authority granted to it by this Court has entirely no basis. Just over one year ago, this Court noted 

that the circuit court has the authority to hold an evidentiary hearing on compliance with a consent 

order, and to enforce the order if the evidence shows that the order has been violated. Bloom, 674 

S.E. 2d at 247. This holding, like all holdings by this Court, stated the rule of law and was not 

limited to the specific facts presented. The court thus had the clear right to hold an evidentiary 

hearing on the matters listed by the Appellant and issue an appropriate order based on the evidence. 

The Appellant has presented no reason to disturb this ruling. 

3. The Circuit Court's Requirement that the Department Comply with Its 
Agreements Is Not Preempted. 
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Finally, the Department argues that the TBI Order is improper because it somehow violates 

the preemption doctrine. (Dep't Br. 29-33.) Despite making this claim, the Department fails to 

explain how it satisfies the preemption test. As this Court has explained, 

[T]he preemption doctrine has its roots in the supremacy clause of the United States 
Constitution and is based on the premise that federal law can supplant inconsistent 
state law. However, preemption is not automatic, especially in areas such as health 
and safety which have traditionally been regulated by the states. Thus for preemption 
to occur, there has to be convincing evidence that Congress intended a federal law 
to supersede a state law. 

Harrison v. Skyline Corp., -S.E.2d-, 2009 WL 3805645, at *4 (W. Va. 2009) (citing Wood v. 

Ford Motor Co., 680 S.E.2d 77, syl. pts. 2, 3 (W. Va. 2009). As is clear from this standard, 

preemption bars state statutes or regulations that conflict with federal law; it has no applicability to 

court rulings, especially those rulings that simply enforce an agreement entered by a state agency. 

The Department makes no attempt to support its claim of preemption under these controlling 

legal standards, nor can it. The Department instead shifts gears to argue that the TBI Order violates 

the Medicaid Act's single state agency requirement. Appellee does not dispute that federal statute 

allows only the Department to administer the Medicaid Program. In fact, despite the Department's 

assertions to the contrary, the TBI Order clearly leaves the decision making process with the 

Department by allowing the Department to develop its own waiver application and trust fund, as it 

agreed to do in 2001 and again in 2007. (See Enforcement Order; 2001 Consent Order; 2007 

Consent Order.) At this point, as the result of the Enforcement Order, the Department has done just 

this: it drafted and revised an application for a TBI Medicaid Waiver, making all of the necessary 

decisions about the level of care to be provided, the qualifications for the waiver, the amount of state 

funding to be dedicated to the waiver, and so on. Although Appellee did comment on the waiver 
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application after the Department drafted it, final decision making authority remained (and remains) 

with the Department. Indeed, the Department's position is rather ironic, given that the circuit court 

simply requires Department to take the very steps that it outlined and agreed to in the consent orders. 

In sum, the Department has presented no error of law in the Enforcement Order.s The 

remedy is entirely consistent with rectifying the Department's breach of its obligations under the 

Consent Orders. In contrast to the Department's rather specious arguments, the order supports the 

executive's ability to enter into binding agreements, is backed by this Court's previous rulings, and 

in no way conflicts with federal law. As a result, the Enforcement Order should not be disturbed. 

IV. CONCLUSION 

In this appeal, the Department challenges enforcement of its own agreement to provide TBI 

services. The Department has not shown that the Enforcement Order is an abuse of discretion or is 

clearly erroneous; instead, the order is consistent with this Court's grant of authority, with the role 

of the circuit court to enforce a freely entered agreement, and is well supported by the evidence. 

Only now, after decades of refusing to abide by its obligations to provide servi ces to West Virginians 

with TBI, the Department is finally beginning to seek funding for these necessary services. 

Appellees respectfully request that this Court uphold court's order requiring the Department to 

finally comply its agreements to provide community based services to victims ofTBI. 

E.H., et al., 
By Counsel. 

SIndeed, a federal court recently granted a preliminary injunction requiring the Florida Department 
of Health to provide in-home TBI Waiver services to a woman to prevent her unnecessary institutionalization 
in violation of the Americans with Disabilities Act. Haddadd v. Arnold, No. 3:10-cv-414-J-99MMH-TEM 
(M.D. Fla. July 9, 2010). Obviously, this court did not believe that requiring a state agency to provide 
necessary services was preempted by federal law or otherwise interfered with the state agency's rights. 
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