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THE WEST VIRGINIA DEPARTMENT OF HEALTH AND HUMAN RESOURCES' 
RESPONSE BRIEF 

Comes now the West Virginia Department of Health and Human Resources ("the 

Department") by and through its counsel, Assistant Attorney General Katherine M. 

Bond, and responds to the foster parents' and guardian ad litem's ("GAL") briefs in 

support of their petitions for appeal from the Circuit Court of Ohio County's August 5, 

2010 and August 12,2010 orders. 

STATEMENT OF FACTS1 

Hunter H. was born on March 6, 2006. On August 24,2007, the Department 

took emergency custody of Hunter and placed him with Joyce and Jerry W. ("foster 

parents"). On August 28,2007, the Department filed a Petition for Relief from Parental 

Neglect and Abuse. In its petition, the Department named the following people as 

respondents: Amanda L., Hunter's biological mother; Robert H., Hunter's biological 

father; Donna B., Hunter's maternal grandmother; and Frank B., "Hunter's maternal step-

grandfather. Donna was named as a respondent in the petition because she was a 

custodian of Hunter when he was removed; however, the petition contains no specific 

allegations regarding any behavior in which Donna abused or neglected Hunter. 

Transcript of April 16, 2010 hearing 27: 13 - 28:6; 48:8 - 48: 14; Transcript of April 23, 

2010 hearing 29:13 - 29:23. The only allegations regarding Donna and Frank are as 

follows: 

1 In footnote 2 of their brief, the foster parents indicated that they designated the transcript of the hearing 
testimony for purposes of appeal but that the transcript had not yet been received. The Department did 
not receive the foster parents' designation of the transcripts for appeal; however the Department itself did 
designate the transcripts for appeal. See The West Virginia Department of Health and Human 
Resources's Designation of Record for Appeal dated September 17,2010. The Department received the 
transcripts prior to filing its response to the petition for appeal on October 8,2010. Therefore, although 
the Department does not know the exact date the transcripts were filed with the Circuit Clerk's office, tile 
transcripts were available prior to the foster parents filing their brief on December 20, 2010. 
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On August 22, 2007, child protective service worker, Carol Christian 
received information that Respondent Frank [S.], maternal grandfather, 
uses marijuana on a regular basis, drinks, and has uncontrolled behavior 
due to a head injury from a car accident. Respondent Donna [B.] 
confirmed the marijuana use by her husband, but alleged she told him not 
to smoke in the home. She inquired as to whether he could smoke 
outside with his friends. Respondent Donna [B.] also confirmed her 
husband drinks and she is unable to control his behavior. 

Petition for Relief from Parental Neglect and Abuse, August 28, 2007 ~ 7. Based on the 

above allegation, in its petition, the Department determined that "the illegal use of drugs 

by ... Respondent Frank [B.] ... place[s] the child at risk of harm." Petition for Relief 

from Parental Neglect and Abuse, August 28, 2007 ~ 9. Donna requested a home 

study to determine if she was a fit placement for Hunter. In December 2007, Donna's 

first home study request was denied because of Frank's criminal history. Transcript of 

April 16, 2010 hearing 29:20 - 30:5. 

On September 27,2007, Donna underwent a Parental Fitness Evaluation with 

Dr. William Fremouw. Dr. Fremouw determined that Donna was not a risk for neglectful 

behavior and is "a loving grandmother who is committed to her grandchild and other 

grandchildren." Parental Fitness Evaluation, September 27,2007, pp.3-4. Dr. 

Fremouw recommended that Donna have parenting classes to help her learn 

appropriate discipline methods. Parental Fitness Evaluation, September 27,2007, p.4. 

At a hearing on May 29, 2008,the Circuit Court, without objection from any party, 

dismissed Donna and Frank as respondents in the abuse and neglect case. See Order 

on Status Hearing, entered August 20, 2008. Donna and Frank were never adjudicated 

as abusive or neglectful toward Hunter, nor did the Department ever substantiate any 

abuse or neglect by Donna. Transcript of May 7,2010 hearing 21:14 - 21:24. 
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On March 31,2009, Donna told Anna Grafton, child protective service ("CPS") 

worker, that she was leaving Frank and that she would like a new home study to be 

completed on her home. Transcript of April 23, 2010 hearing 10:6 - 12:8. Ms. Grafton 

submitted that request to the home finding unit, and on July 28,2009, Brooke Boston, 

home finder for the Department, approved Donna's home study. To address additional 

concerns expressed by the GAL, Ms. Boston completed a home study addendum to 

Donna's home study on August 20,2009. 

Based on Donna's separation and ultimate divorce from Frank, her continued 

visitation and bond with Hunter, and her approved home study, at a multidisciplinary 

treatment team meeting ("MDT") on August 18, 2009, the Department requested that 

Hunter be placed with Donna for adoption. The GAL objected. See MDT Summary 

prepared August 31,2009. Ultimately, the issue of permanent placement was set for an 

evidentiary hearing before the Circuit Court. The Circuit Court heard four days of 

testimony regarding whether Donna or the foster parents should adopt Hunter.2 

On August 5, 2010, the Circuit Court entered an order placing Hunter with Donna 

for the purposes of adoption. The Circuit Court concluded that Hunter "be immediately 

and permanently placed with his maternal grandmother, Ms. Donna [D.]." August 5, 

2010 Order, Conclusions of Law #11. The foster parents and the GAL filed motions to 

stay the Circuit Court's decision. On August 12, 2010, the Circuit Court denied the 

motions for stay. After the Circuit Court's denial, neither the foster parents nor the GAL 

sought a stay from the West Virginia Supreme Court. Between August 5, 2010 and 

August 13, 2010, Donna and Hunter had two days of unsupervised visitation that 

2 Originally Hunter's paternal grandmother also requested placement of Hunter and was involved in the 
first day of hearings; however, she withdrew from the proceedings on April 23, 2010. 
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occurred without incident. On August 13, 2010, pursuant to the Circuit Court's August 

5,2010 Order, Hunter was placed with Donna D. The foster parents and the GAL now 

appeal the Circuit Court's August 5,2010 and August 12, 2010 orders. 

STANDARD OF REVIEW 

The standard of review for abuse and neglect cases is well established. The 

West Virginia Supreme Court has held 

Although conclusions of law reached by a circuit court are subject to de 
novo review, when an action, such as an abuse and neglect case, is tried 
upon the facts without a jury, the circuit court shall make a determination 
based upon the evidence and shall make findings of fact and conclusions 
of law as to whether such child is abused or neglected. These findings 
shall not be set aside by a reviewing court unless clearly erroneous. A 
finding is clearly erroneous when, although there is evidence to support 
the finding, the reviewing court on the entire evidence is left with the 
definite and ·firm conviction that a mistake has been committed. However, 
a reviewing court may not overturn a finding simply because it would have 
decided the case differently, and it must affirm a finding if the circuit 
court's account of the evidence is plausible in light of the record viewed in 
its entirety. 

Syl. Pt. 1, In the Interest of: Tiffany Marie S., 196 W.Va. 223, 470 S.E.2d 177 (1996). 

ARGUMENT 

The foster parents and the GAL assign five errors with the Circuit Court's August 

5, 2010 and August 12, 2010 orders. Specifically, they allege: the Circuit Court 

incorrectly applied West Virginia law in choosing Donna as Hunter's adoptive 

placement; the Circuit Court's findings of fact were clearly erroneous; the Circuit Court 

erred by not admitting the Department's contact sheets and pre-petition letter; the 

Circuit Court inappropriately favored Donna in its "Conclusion" at the end of the August 

5,2010 Order; and the Circuit Court erred in denying the motions to stay its August 5, 

2010 Order. 
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The Department disagrees with the foster parents' and the GAL's contentions 

and responds as follows: (1) The Circuit Court correctly considered both Hunter's best 

interests and the West Virginia statutory preference for grandparents in determining that 

Hunter should be placed with Donna; (2) The Circuit Court's findings of fact were 

supported by the evidence presented; (3) The Circuit Court correctly prohibited the 

admission of the Department's contact sheets and the pre-petition letter; (4) The Circuit 

Court's "Conclusion" was completely proper and supported by the evidence; and (5) 

The Circuit Court's decision to deny the motions for stay is not reviewable on appeal as 

neither the foster parents nor the GAL filed a motion to stay the Circuit Court's August 5, 

2010 Order with the Supreme Court. 

1. The Circuit Court correctly considered both Hunter's best interests and the 
West Virginia statutory preference for grandparents in determining that Hunter 
should be placed with Donna. 

The foster parents and the GAL contend that the Circuit Court focused entirely on 

the grandparent preference when deciding to place Hunter with Donna. Consequently, 

they argue that because the Circuit Court did not determine that itis in Hunter's best 

interests to be placed with Donna, the Circuit Court's August 5,201 o decision should be 

reversed. However, the Circuit Court considered both the grandparent preference and 

Hunter's best interest in making its placement decision; therefore, the Circuit Court's 

order should be upheld. 

The Circuit Court concluded as a matter of law that Hunter's best interest 

required him to be placed with Donna. In its August 5, 2010 Order, the Circuit Court 

said, 

After careful consideration of the record in this matter, applicable West 
Virginia law, extensive testimony presented and based upon the 
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aforementioned Findings of Fact, the Court CONCLUDES as a matter of 
law and hereby ORDERS that it is in Hunter [H.'s] best interest that he be 
immediately and permanently placed with his maternal grandmother, Ms. 
Donna [D.], and that she be granted full phYSical and legal custody over 
Hunter [H.]. 

August 5, 2010 Order; Conclusion of Law # 11, p.22. As stated in its Conclusion of Law 

#11, the Circuit Court's determination that Hunter's best interest required placement 

with Donna was based on its Findings of Fact, which included the following: there were 

never any specific allegations of abuse and/or neglect against Donna (Finding of Fact 

#5); Donna regularly attended visitation with Hunter (Findings of Fact #10, 15,29); 

Donna was dismissed from the abuse and neglect proceedings and no one ever sought 

to amend them to rename Donna as a respondent (Findings of Fact #13); Donna 

separated from and ultimately divorced Frank (Finding of Fact #21, 38, 51); Donna is a 

loving grandmother and not at risk to commit neglectful behavior (Findings of Fact #22, 

23,41); Donna had an approved home study (Finding of Fact #30); when permanent 

placement with Donna was recommended, there were no allegations of abuse and/or 

neglect against Donna (Findings of Fact #34, 35); Donna attended PRIDE (Parent 

Resource Information Development Education) training which included training in 

parenting and child development (Findings of Fact #52,59); Donna did not have any 

CPS referrals against her for abuse and/or neglect against Hunter or any other child 

(Finding of Fact #54); the issue that caused Donna to fail her first home study, Frank's 

presence in the home, has been cured (Findings of Fact #55,61); Donna's criminal 

background check came back negative (Finding of Fact #56); the expert's opinion that 

Hunter should not be removed from the foster family is based on her opinion that Hunter 

has bonded with the foster family and that Hunter should not be re-exposed to the pre-
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petition environment (Finding of Fact #75); the environment that led to Hunter's removal 

no longer exists (Finding of Fact #76); and Hunter and Donna have a great bond 

(Finding of Fact #96). Given the foregoing "findings of fact, which are clearly supported 

by the testimony, the Circuit Court's opinion that it was in Hunter's best interest to be 

placed with Donna was not erroneous or based solely on the grandparent preference. 

Furthermore, West Virginia law includes a statutory preference for grandparents 

that must be considered when deciding a child's permanent placement. W.va. Code § 

49-3-1 (a)(3) states 

For purposes of any placement of a child for adoption by the department, 
the department shall first consider the suitability and willingness of any 
known grandparent or grandparents to adopt the child. Once any such 
grandparents who are interested in adopting the child have been 
identified, the department shall conduct a home study evaluation, 
including home visits and individual interviews by a licensed social worker. 
If the department determines, based on the home study evaluation, that 
the grandparents would be suitable adoptive parents, it shall assure that 
the grandparents are offered the placement of the child prior to the 
consideration of any other prospective adoptive parents. 

This statute clearly indicates a preference for adoption by suitable and willing 

grandparents. Consequently, the Circuit Court correctly considered this preference in 

determining Hunter's adoptive placement. 

The West Virginia Supreme Court addressed the importance of considering 

W.va. Code § 49-3-1 (a)(3) in the case of In re Napoleon S., 217 W.va. 254,617 S.E.2d 

801 (2005). In Napoleon S., grandparents who lived in Florida applied to become their 

grandson's adoptive parents. lQ. at 257, 804. Despite limited visitation between the 

grandparents and the child, and despite concerns expressed by the Department and the 

GAL that the grandparents would not adequately protect the child from his abusive 

father, the Supreme Court held that the statutory preference required placement with 
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the grandparents. ~ at 262-263, 809-819. In addressing the interplay between the 

best interest analysis and the grandparent preference, the Supreme Court created two 

new syllabus points: 

(4) West Virginia Code § 49-3-1 (a) provides for grandparent preference in 
determining adoptive placement for a child where parental rights have 
been terminated and also incorporates a best interests analysis within that 
determination by including the requirement that the DHHR find that the 
grandparents would be suitable adoptive parents prior to granting custody 
to the grandparents. The statute contemplates that placement with 
grandparents is presumptively in the best interests of the child, and the 
preference for grandparent placement may be overcome only where the 
record reviewed in its entirety establishes that such placement is not in the 
best interests of the child. 

(5) By specifying in West Virginia Code § 49-3-1 (a)(3) that the home study 
must show that the grandparents "would be suitable adoptive parents," the 
Legislature has implicitly included the requirement for an analysis by the 
Department of Health and Human Resources and circuit courts of the best 
interests of the child, given all circumstances of the case. 

Syl. Pts. 4 and 5, ~ As stated in Syl. Pt. 4, unless the record reviewed in its entirety 

establishes that placement with the grandparent is not in the child's best interests, the 

grandparent should be given placement. 

In Hunter's case, the record reviewed in its entirety does not show that it is 

contrary to Hunter's best interest to be placed with Donna. As in Napoleon S., Hunter's 

grandmother, Donna, has an approved home study and has requested placement of 

Hunter. Although the GAL has concerns about Hunter's placement with Donna, those 

concerns are based primarily on his belief that the situation that led to Hunter's removal 

from Donna has not been resolved. A review of the record indicates that the only 

allegations concerning Donna resulted 'from the presence of Frank in her home and the 

presence of Hunter's biological parents. Donna has legally separated herself from 

Frank and indicated that she will not let Hunter's biological mother around him unless 
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she is absolutely sure that she is not a danger to Hunter. April 23, 2010 Transcript, 

245:12 - 247:14. The GAL asserts that the issues that led to Hunter's removal included 

domestic violence, drug abuse, alcohol abuse, uncontrollable behavior when drinking 

and the tug of war, or back and forth, placement of this child before the Petition was 

filed. While those issues did exist and contributed to the abuse and neglect perpetrated 

on Hunter by his biological parents, the only parts of those issues that applied to Donna 

were as a result of Frank's presence in the home. As Frank is no longer residing with 

Donna, there is no evidence that any of those issues currently exist in Donna's home. 

Likewise, neither Hunter's biological mother or biological father reside in Donna's home 

and she has indicated that she will protect Hunter from them. In its Findings of Fact, the 

Circuit Court set forth why it believed that placement with Donna was not contrary to 

Hunter's best interests. Therefore, the Circuit Court correctly considered both the 

grandparent preference and Hunter's best interest in reaching its decision. 

The foster parents cite the recent case of In re Elizabeth F., 225 W.Va. 780, 696 

S.E.2d 296 (2010) for the proposition that the Circuit Court should look solely at a 

child's best interests and not consider the grandparent preference. However, the facts 

of Elizabeth F., a per curiam opinion by the West Virginia Supreme Court, are 

completely different than the facts at hand. In Elizabeth F., the circuit court indicated 

that the only reason it was placing the child with the g rand parents was because of the 

grandparent preference. Specifically, the circuit court in Elizabeth F. stated that, 

U[a]bsent the grandparent preference, the Court doubts that his decision would be the 

same." l!1 at 302. Furthermore, during the pendency of the appeal in Elizabeth F., the 

Department revoked its approval of the grandparents' home. ~ at 303. In the case at 
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hand, the Department stands behind Donna's approved home study and her suitability 

to raise Hunter. Although the GAL and the foster parents have expressed concern with 

Donna's suitability to raise Hunter, the Department does not share those concerns. 

Based on a review of the entire record, the Circuit Court agreed with the Department 

and determined that Donna was a fit and suitable placement for Hunter. Consequently, 

reliance on Elizabeth F. is misplaced. 

Therefore, while the foster parents and the GAL may not agree with the Circuit 

Court's determination that placement with Donna is in Hunter's best interest, the Circuit 

Court nevertheless had ample reasons for determining that Hunter's best interest 

required placement with Donna. 

2. The Circuit Court's findings of fact were supported by the evidence 
presented. 

The foster parents and the GAL argue that the Circuit Court's findings of fact 

were clearly erroneous and implausible in light of the entire evidence presented. They 

assert that the Circuit Court failed to consider all of the evidence, incorrectly stated the 

evidence presented, or chose to extract select portions of testimony that appeared to 

support its conclusion. These accusations are not supported by the transcripts of the 

four days of evidentiary hearings. The transcripts from the evidentiary hearings are 

designated as part of the record for review by the Supreme Court. 

The foster parents argue that the Circuit Court ignored the testimony of the only 

expert witness in the case, Sandra Street, because the Circuit Court did not adopt her 

opinion that Hunter should not be removed from the foster parents. However, the West 

Virginia Supreme Court has held 

10 



The testimony of expert witnesses on an issue is not exclusive, and does 
not necessarily destroy the force or credibility of other testimony. The jury 
has a right to weigh the testimony of all witnesses, experts and otherwise; 
and the same rule applies as to the weight and credibility of such 
testimony. Syl. pt. 2, Webb v. Chesapeake & Ohio Railway Company, 
105 W.va. 555,144 S.E. 100 (1928). 

Syl. Pt. 2, Papenhaus v. Combs, 170 W.va. 211,292 S.E.2d 621 (1982). In abuse and 

neglect cases there is no jury. Therefore, the Circuit Court judge, as the finder of fact, 

must determine the weight and credibility of all testimony, including that given by 

experts. Ms. Street testified that the question she was asked to answer is whether 

Hunter is bonded with the foster parents, and Ms. Street opined that he was. May 3, 

2010 Transcript,23:1 - 23:3. Ms. Street further testified that based upon Hunter's bond 

with the foster parents, moving him would be detrimental. May 3,2010 Transcript, 18:9. 

No one disputes that Hunter may have a bond with a foster parents; however, a bond 

with the foster parents is not the only consideration in making a placement decision. 

Furthermore, Ms. Street's testimony that Hunter should not be removed was 

based solely on her evaluation of Hunter with the foster parents. Ms. Street indicated 

that all of her background information came from the foster parents themselves. May 3, 

2010 Transcript, 19:3 - 19:10. She also testified that she met with Hunter for about two 

hours and with the foster parents for about four hours, inclusive of the two hours she 

met with Hunter. May 3, 2010 Transcript, 39:17 - 39:25. She did not meet with Hunter 

without the foster parents present. Consequently, although Ms. Street's opinion 

regarding Hunter's bond with the foster parents is important, she did not have any 

independent knowledge upon which to base any sort of recommendation about whether 

Hunter had a bond with Donna or whether Hunter would do well with Donna. In fact, 

Ms. Street's opinion that a child should not be returned to a respondent who has not 
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completed an improvement period was based on questions from the GAL that did not 

inform her that Donna's situation and environment have completely changed since the 

petition was filed. May 3,2010 Transcript, 36:5 - 37:13. 

The foster parents contend that the Department is ignoring Ms. Street's 

testimony regarding what is in Hunter's best interest because the Department did not 

mention the reasons Ms. Street believes Hunter has bonded and assimilated into the 

foster family. Ms. Street's testimony speaks for itself and can be reviewed by the Court. 

The Department's position is that, although Ms. Street was qualified as an expert and 

testified regarding what she believed was in Hunter's best interest, Ms. Street's 

testimony is limited by the fact that she was asked to determine whether Hunt~r was 

bonded with the foster parents. On four occasions during her testimony, Ms. Street 

indicated that this was the question she was asked to answer. See Transcript of May 3, 

2010 hearing 23: 1 - 23:3, 34:2 - 34:3, 38:8 - 38: 1 0, and 45:9 - 45: 11. On the fourth 

occasion, Ms. Street herself stated 

The question before me was whether or not Hunter had bonded with the 
foster family and that's what I can speak about. 

Transcript of May 3,2010 hearing 45:9 - 45:11. Therefore, while the Circuit Court 

correctly included Ms. Street's testimony in its consideration of Hunter's placement, Ms. 

Street's testimony, alone, could not provide all the information necessary to decide 

placement between the foster parents and Donna. The Circuit Court's duty, as the 

finder of fact, was to weigh all the testimony and makes its decision. The Circuit Court's 

decision was not clearly erroneous just because it chose not to agree with Ms. Street 

regarding which placement was in Hunter's best interest. 
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The GAL cites In re Katelyn T., 225 W.va. 264, 692 S.E.2d 307 (2010), for the 

proposition that the Circuit Court should not have placed Hunter with Donna because 

the only expert to testify in the case, Ms. Street, testified that Hunter should remain with 

the foster parents. However, the facts in that per curiam decision by the West Virginia 

Supreme Court are completely different from the facts in Hunter's case. In Katelyn T., 

the issue being appealed was whether the circuit court correctly determined that the 

mother's boyfriend Ilad not sexually abused the children. The circuit court determined 

that the children's reports of the sexual abuse lacked credibility because the counselor 

violated protocol by interviewing the children together. The circuit court made this 

finding despite evidence from a second psychologist that, although improper, the 

interviewing of the children together did not taint their reports of sexual abuse. kl at 

312-313. In reversing the circuit court's decision, the Supreme Court stated that it was 

clear error for the circuit court to disregard the only expert evidence in the case when 

both experts specifically addressed and discounted the reasons the circuit court chose 

to disregard their testimony. kl at 319. However, in Katelyn T., the experts testified 

regarding the dispositive issue: whether the children were sexually abused. 

In the case at hand, the expert, Sandra Street, testified regarding whether Hunter 

was bonded with the foster parents. Ms. Street determined that he was and that based 

on his bond with the foster parents it would be detrimental to move Hunter. However, 

the dispositive issue in this case is not whether Hunter is bonded with the foster 

parents. The dispositive issue is, based on all the evidence and circumstances 

presented through testimony, should Hunter be placed with Donna or with the foster 

parents. Ms. Street had never met Donna and indicated that the only information she 
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knew about Donna came from the foster parents. May 3,2010 Transcript, 19:3 -19:10. 

Consequently, Ms. Street's testimony was not the only consideration for the Circuit 

Court in making its placement decision. 

The foster parents also contend that the Circuit Court had insufficient evidence 

upon which to base its conclusion that placement with Donna was in Hunter's best 

interest because not a single witness for the Department stated that it was in Hunter's 

best interest to be placed with Donna. Although the Department workers did not say the 

words "best interests" during testimony, the Department does believe it is in Hunter's 

best interest to remain with Donna. The Department testified that it was recommending 

placement with Donna because she is Hunter's grandmother, Donna has consistently 

been involved with Hunter, Donna has consistently visited with Hunter, Donna and 

Hunter have a bond, and there is a statutory preference for grandparents (which 

includes an implicit best interest analysis; see Syl. Pt. 5, In re Napoleon S., 217 W.Va. 

254,617 S.E.2d 801 (2005». April 23, 2010 Transcript, 45:4 - 46:1. Consequently, 

while the Department may not have said the words "best interests," the Department's 

reasons for choosing Donna indicate that Hunter's best interest was considered. If the 

Department had been recommending placement of Hunter with Donna solely because 

Donna is his grandmother, there would be no need to mention her constant involvement 

with Hunter, her visitation with Hunter, or her bond with Hunter. 

The foster parents and the GAL argue that the Department could not possibly 

have considered Hunter's best interest when deciding to place Hunter with Donna 

because she did not have an approved home study at the time the Department 

recommended placement with Donna. However, Anna Grafton, child protective 
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services ("CPS") worker for the Department, testified that Donna told her she was 

divorcing Frank in March of 2009. Transcript of April 23, 2010 hearing 10:6 - 12:8. 

After being notified by Donna that she had left Frank and requested a new home study, 

the Department staffed the case for termination and determined that placement with one 

of the grandmother's would be an appropriate permanency plan for Hunter. Transcript of 

April 23, 2010 hearing 12:9 -13:23. Ms. Grafton also indicated that at that point the 

Department had not chosen which grandmother it would request placement with 

because both grandmothers were in the process of being approved. Transcript of April 

23, 2010 hearing 13: 12 - 14:23. Ms. Grafton also testified that the Department was 

leaning toward Donna because she would probably pass her home study. Transcript of 

April 23, 2010 hearing 15:22 - 17:2. The actual request to place Hunter with Donna did 

not occur until her home study was approved. Transcript of April 23, 2010 hearing 

18:23 - 19:7. 

The GAL contends that the Department's request to move Hunter to Donna's 

home was premature because it was made before the biological father's parental rights 

were terminated. This contention completely ignores the statutory mandate that the 

Department engage in concurrent planning. See W.va. Code § 49-6D-3(b) and West 

Virginia Rules of Procedure for Child Abuse and Neglect Proceedings ("WVRCAN") 

23(a). From the beginning of the case, the Department's concurrent plan for Hunter 

was placement with an approved relative provider. Transcript of April 16, 2010 hearing 

104:2 -104:12. Therefore, when Donna was approved as a foster parent, the 

Department correctly determined that requesting placement with her would be in 

Hunter's best interests for the reasons set forth by Ms. Grafton in her testimony. The 
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Department's decision to request moving Hunter prior to the termination of his father's 

parental rights was appropriate given the statutory mandate to conduct concurrent 

planning. 

The GAL and the foster parents contend that Ms. Grafton's comment about 

Donna's choice in men at the August 18, 2009 MDT (See MDT Summary dated August 

31, 2009) shows that the Department still had concerns about Donna's suitability. 

However, during testimony Ms. Grafton explained that this comment was made to 

remind Donna not to get into a similar situation in the future and not because Ms. 

Grafton was concerned about Donna's current situation. Ms. Grafton specifically 

. indicated that she did not have any concerns with placing Hunter with Donna by the 

time of the AUgust 18, 2009 MDT. Transcript of April 23, 2010 hearing 55:8 - 58:12. 

The foster parents also allege that the Circuit Court's Findings of Fact #51 is 

erroneous because the Circuit Court concluded that Donna's references confirmed that 

Donna and her husband no longer have contact. The foster parents contend this is 

inaccurate because the home finder, Brooke Boston, testified that Donna's references 

did not have any personal relationship with Donna's husband. However, Ms. Boston's 

testimony was actually that she did not know whether Donna's references knew Frank 

personally: 

[MS. HAWROT] Q: Based on - you said that you - there were five 
references, which was required to be provided. 

[MS. BOSTON] A: Yes. 

Q: And that you interviewed all of them face-to-face. What type of 
relationship did they have with Ms. [B.] - Ms. [D.] such that they also knew 
Mr. [B.]? 

A: They were coworkers, friends, and associates of Ms. [B.]. 
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Q: Okay. And they all had personal relationships with her such that they 
also knew Mr. [B.]? 

A: Yes. 

Q: Or they knew him personally? 

A: They knew of him. I can't say if they knew him personally. They were 
all folks - people who had a personal relationship with Ms. [B.]. 

Q: Okay. 

A: They were aware of her relationship with him and had spoke with her 
about her relationship with him. 

Q: So any information they would've provided you then would've been 
based on what she told them? 

A: That's correct. 

Q: Because they had no personal relationship with Mr. [B.], as you 
indicated? They knew her, not him? 

A: I can't recall if every - if there were people who also knew Mr. [B.], but I 
know that they all knew Ms. [D.]. Some of them may have had first-hand 
information about Mr. [B.], but all of them would certainly have received 
information through Ms. [B.]. 

Transcript of May 7,2010 hearing 35:17 - 36:19. Based on Ms. Boston's testimony it is 

unclear whether Donna's references personally knew Frank. While it is plausible that 

they did not personally know him, it is also plausible that they did. What is clear, 

however, is that the record is devoid of any evidence to suggest that Donna has had an 

ongoing relationship with Frank since her home study was approved. 

The foster parents and the GAL argue that the Circuit Court was clearly 

erroneous in its Findings of Fact because it did not include several facts that they 

believe are paramount to making a placement decision, such as Donna's inclusion as a 

respondent in the underlying abuse and neglect case, Aric McCreary's concerns that 
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Donna brought too many toys to her visits with Hunter, and that Hunter would be 

returning to the environment from which he Ilad been removed. The point of the Circuit 

Court's order is not to state every single thing that was said by every witness in a 

hearing. That is the purpose of the record and the transcripts, which have been 

included for the Supreme Court's review. In issuing an order including findings of fact 

and conclusions of law, the Circuit Court is making a decision based on the evidence 

presented and justifying that decision with the evidence it puts in its order. Just 

because a speci"fic piece of evidence is not stated in the order does not mean that the 

Circuit Court did not consider that evidence, only that the Circuit Court did not find that 

particular piece of evidence controlling. 

In an abuse and neglect case, the Circuit Court is the finder of fact and must 

weigh the evidence and make a decision. See, Syl. Pt. 1, In the Interest of: Tiffany 

Marie S., 196 W.Va. 223, 470 S.E.2d 177 (1996). In this case that is what the Circuit 

Court did. Based on all the evidence presented, the Circuit Court determined that 

Hunter should be placed with his grandmother, Donna. The Circuit Court justified its 

decision in its August 5,2010 Order. While the foster parents and the GAL may 

disagree with the Circuit Court's decision, that decision was not clearly erroneous in 

light of all the evidence presented. Therefore, the Circuit Court's decision must be 

upheld. 

3. The Circuit Court correctly prohibited the admission of the Department's 
contact sheets and pre-petition letter. 

The foster parents and the GAL allege that the Circuit Court incorrectly ruled that 

the Department's contact sheets and pre-petition letter should not be admissible during 

the hearings. In regard to the contact sheets, the foster parents argue that they should 
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be admissible because CPS worker, Anna Grafton, testified that the contact sheets 

would substantiate whether any prior referrals had been made on Donna and Frank. 

However, I\I1s. Grafton only testified that there would be contact sheets from a prior 

referral if a prior referral had been made. April 23, 2010 Transcript, 81: 15 - 82:3. 

Brooke Boston, home finder for the Department, testified that there were no abuse or 

neglect referrals against Donna. May 7, 2010 Transcript, 21 :22 - 21 :24. Consequently, 

as there were no prior referrals against Donna, the contact sheets would not have been 

any help in determining whether a prior referral was made on Donna and Frank. 

The foster parents also argue that the contact sheets should have been admitted 

by the Circuit Court because the Department indicated that contact sheets are often 

released in abuse and neglect cases and are not subject to attorney-client privilege. 

However, the Circuit Court did not exclude the contact sheets on the basis of attorney-

client privilege. The Department represented to the Circuit Court that it primarily did not 

disclose the contact sheets for the purposes of the permanency hearings because the 

Department did not rely on the information in the contact sheets in reaching its 

permanency decision. April 16, 2010 Transcript, 73:6 - 74:7. The Circuit Court ruled 

that because the contact sheets were not disclosed prior to the hearing as an exhibit, 

they would not be admitted: 

THE COURT: Okay. Well, again, the document can be utilized by the 
witness to refresh his recollection as to why or why not certain 
recommendations were made. However, it was not disclosed prior to the 
hearing for use at the hearing as an exhibit or to be introduced into 
evidence, so it can't be used as an exhibit or introduced into evidence. 

April 16, 2010 Transcript, 76:25 - 77:6. The Circuit Court correctly ruled that the 

contact sheets should not be admitted into evidence because the GAL had not 
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disclosed them as ~Iis exhibit prior to the hearing. The Circuit Court did, however, allow 

the GAL and other parties to use the contact sheets to help refresh the witnesses' 

memories. Given that no party disclosed the contact sheets as an exhibit prior to the 

hearing, the Circuit Court correctly ruled that they were not admissible. 

The foster parents and the GAL further argue that the Circuit Court erred by not 

admitting into evidence a pre-petition letter from the Department to the Prosecuting 

Attorney. It is well established that in abuse and neglect cases, "the relations~lip 

between DHHR and county prosecutors under the statute is a pure attorneY-Client 

relationship." Syl. Pt. 4, in part, State ex reI. Diva P. v. Kaufman, 200 W.va. 555, 490 

S.E.2d 642 (1997); see also W.va. Code § 49-7-26. Despite the well-established 

attorney-client relationship between the prosecutor and the Department, the foster 

parents contend that any attorney-client privilege regarding the pre-petition letter was 

waived because the GAL, a third party, reviewed the letter. However, there is no 

evidence in the transcript that the GAL ever saw the pre-petition letter. 

The GAL inquired if the Department workers were familiar with the pre-petition 

letter, and the workers testified that typically a pre-petition letter is sent to the 

prosecuting attorney. April 16, 2010 Transcript, 64:7 -64:16 and 155:11 -155:23. The 

GAL then moved that the pre-petition letter be released, to which the Department 

objected on the basis of attorney-client privilege. April 16, 2010 Transcript, 155:24-

156:4. The GAL then stated that he did not believe the letters constituted attorney-client 

privilege and that he had started receiving those letters with other petitions that were 

filed. April 16, 2010 Transcript, 156:5 - 156:15. At no time did the GAL say that he had 

seen the particular pre-petition letter from Hunter's case. The prosecutor then indicated 
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that, as a letter from a client to counsel, the pre-petition letters are attorneY-Client 

privileged. The prosecutor further stated that those letters have never been disclosed 

while she has represented the Department. April 16, 2010 Transcript, 156:16 -156:24. 

Based on the discussion by the GAL and the prosecutor, the Circuit Court ruled: 

THE COURT: Okay. Well, get me the letter and I'll look at it in camera 
and determine whether or not it constitutes attorney/client privilege as 
objected to. 

April 16, 2010 Transcript, 156:25 - 157:2. At the hearing on April 23, 2010, the GAL 

renewed his request for the pre-petition letter and the Circuit Court ruled it was attorney-

client privilege: 

NlR. MOSES: Okay. Your Honor, at this point I would like to make a 
request again for the letter that was written by Carol Christian before the 
petition was filed. Judge - the Judge - you ordered that to be presented. 

THE COURT: It was presented, dropped off to my o'ffice yesterday. I have 
reviewed the letter. And, just for the record, I'm looking at a single letter 
dated August 24th

, 2007. Assuming that is the letter that the request 
centers around, I would agree with the objection. I think the letter clearly 
constitutes attorney-client privilege. 

MR. MOSES: Okay. 

THE COURT: We can make it a part of the record, under seal for 
appellate reasons, if necessary. 

April 23, 2010 Transcript, 80:14 - 81:5. As the GAL never stated on the record that he 

had seen the pre-petition letter requested in Hunter's case, there is no reason to believe 

that the Department has waived its attorney-client privilege. Moreover, despite the 

Circuit Court's inclusion of the letter in the record under seal, the foster parents have not 

asked that the letter be forwarded to the Supreme Court for review. 
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Furthermore, Jason Prettyman, former CPS worker, testified that the pre-petition 

letter contains basically the same information as the petition. April 16, 2010 Transcript, 

155:14 -155:23. The purpose of a pre-petition letter is for the Department to ask the 

prosecuting attorney, its counsel, to file a petition for abuse and neglect. Upon receipt 

of the letter, the prosecuting attorney and the Department discuss the case and 

determine what allegations should be included in the petition. Allegations that rise to 

the level of abuse and neglect are included in the petition. IF the letter had contained 

any allegations against Donna that were not included in the petition, those allegations 

would have been unfounded. IF any such allegations existed and IF they had any 

foundation, they would have been included in the petition. The foster parents assert 

that if the Department believes that the pre-petition letter contains the same information 

as the petition, then the Department would not object to its admission. However, as 

cited in the foster parents' brief, 

The attorney-client privilege may be waived if disclosure of privileged 
communications is made to third parties." Syllabus Point 12, Marano v. 
Holland. 179 W.va. 156,366 S.E.2d 117 (1988). 

Syl. Pt. 1, State ex reI. McCormick v. Zakaib, 189 W.va. 258, 430 S.E.2d 316 (1993). 

Therefore, while the Department does not believe that the pre-petition letter contains the 

allegations asserted by the GAL and the foster parents, the Department is not willing to 

waive its attorney-client privilege to prove that point. 

The GAL contends that he has seen the pre-petition letter in this case and that 

the assistant prosecutor's statement that she has never disclosed pre-petition letters is 

incorrect. The Department does not believe that the pre-petition letter in this case was 

disclosed to the GAL; however, if it was disclosed, the disclosure was inadvertent and 

22 



therefore its disclosure to the GAL did not waive the Department's attorney-client 

privilege. The West Virginia Supreme Court has held 

When attorney-client privileged documents are inadvertently disclosed 
during discovery, such disclosure does not in and of itself constitute a 
waiver of the privilege. 

Syl. Pt. 14, in part, Allstate Insurance Co. v. Gaughan, 203 W.va. 358, 508 S.E.2d 75 

(1998). The assistant prosecutor told the Circuit Court that she did not disclose the pre-

petition letter, and if it was disclosed, it was done so by mistake 

MS. SLATER: Your Honor, the Department of Health and Human 
Resources, by statute, is a client of the Ohio County Prosecuting 
Attorney's Office. Anything they write to us is protected by privilege. We 
are not obligated to disclose that letter. Since I've had this job, I've never 
disclosed those letters, any of the letters. If I did, it was simply by a 
mistake. I don't know what Ms. Silver [previous assistant prosecuting 
attorney] did. But if it has not been previously disclosed, we would object 
to it being disclosed. 

Transcript of April 16, 2010 hearing 156:16 -156:24. Therefore, even if the GAL did 

see the pre-petition letter in this case, the Department contends that its attorney-client 

privilege was not waived because the disclosure was inadvertent. Therefore, the Circuit 

Court correctly ruled that the pre-petition letter would not be disclosed. 

Although not raised as an assignment of error, the foster parents stated in their 

statement of facts 

During the course of the hearings, the Guardian requested time to present 
additional witnesses, which request was objected to by the State and 
denied by the Court. 

Foster Parents' Brief, p.5. This assertion is simply untrue. At the end of the April 23, 

2010 hearing, the Circuit Court inquired how many witnesses were left to testify. In 

regards to the GAL's witnesses, the following conversation took place: 
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THE COURT: Okay. And, Joe [GAL], did you designate anyone as a 
witness? 

MR. MOSES: Your Honor, as I stated at the beginning of the matter, I 
would do the best on cross that I could and then decide what witnesses I 
would call. And inasmuch as Grandma Hazel [W.] withdrew, that kind of 
like left a whole bunch of witnesses possibly out. But right now, possibility 
I may be calling - Carol Christian was going to be called concerning the 
letter, which I believe you already ruled as work product. So her testimony 
will be very limited. Carol Christian, Amanda [L.], Robert [H.], and Hazel 
[W.] ... 

MS. SLATER [Assistant Prosecuting Attorney]: Your Honor, not trying to 
be difficult, but just to preserve our objection on the record. The 
Department would object to the Guardian not producing this witness list 
when the other parties were required to within the disclosure time limits of 
the original hearing date. We don't think that just because he's the 
Guardian he sort of has this unlimited power to call witnesses when he 
wants. Just our objection, just to note it for the record. 

MR. MOSES: Well, actually, that's fine. The Department - the 
Department can furnish that. There's actually case law on that as a 
subject, Your Honor. And I'm not abusing the system, but in a matter as 
important as permanent placement for a child, in other cases where I was 
a Guardian, and notice how many objections I've had today, which were 
four through this whole course of the hearings, have been very, very 
limited. 

I put on the record at the beginning of the matter that I will consider doing 
the best job I can in cross examination, however, I did not want to close 
the possibility off of me calling witnesses. And I - that's on the record. So 
it's no big surprise. Also, I have all these witnesses that were going to be 
scheduled anyway, because Mr. Hollandsworth said he may call Robert 
[H.]. Actually, Amanda [L.] wants to cooperate. So I may need 
information from her. And as Guardian I need to offer these people. 

So my understanding of the rules were as long as I give five days notice of 
whatever witness is going to testify before the hearing, it's not going to be 
any shocking testimony. 

THE COURT: Okay. Well, Libby [Slater], if the Department wishes to 
make a formal objection, motion to strike, or what have you in anticipation 
of witnesses, you can. 

And, Joe, of course you'll have an opportunity to respond to it, and I'll rule 
on that prior to the Guardian calling any witnesses. 

24 



April 23, 2010 Transcript, 327:24 - 330:12. As can be seen from the transcript above, 

the Circuit Court did NOT prohibit the GAL from calling witnesses. The Department 

objected to witnesses being called without proper notice, and the Circuit Court ordered 

that if the Department filed a formal motion to strike the witnesses, the Circuit Court 

would rule on it at that time. The GAL never tried to call anyone to testify; therefore, the 

Department never filed a motion to strike. There was never a ruling by the Circuit Court 

determining that the GAL could not present witnesses. 

4. The Circuit Court's "Conclusion" was completely proper and supported by 
the evidence. 

The foster parents and the GAL contend that the Circuit Court inappropriately 

included a "Conclusion" section in its August 5, 2010 Order that improperly favors 

Donna. The foster parents and the GAL contend that the Circuit Court's statements in 

the "Conclusion" were mere opinion not supported by fact and demonstrate that the 

Circuit Court became an advocate for Donna. The Department disagrees. The Circuit 

Court's August 5, 2010 Order contains numerous findings of fact and conclusions of law 

upon which it based its decision that Hunter should be placed with Donna. A review of 

the Circuit Court's "Conclusion" section reveals that it is simply a recap of the reasons 

the Circuit Court decided to place Hunter with Donna. 

The foster parents take issue with the Circuit Court's finding that Donna was 

dismissed as a respondent from the case with the consent of all parties because the 

current GAL was not the GAL when Donna was dismissed. That argument is without 

merit as the record reflects that the previous GAL did not object to Donna's dismissal. 

Therefore, the Circuit Court's statement is accurate. Furthermore, the current GAL 
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never moved to rename Donna as a respondent. The reason Donna was dismissed as 

a respondent is immaterial because the fact remains that she was dismissed BEFORE 

being adjudicated as in any way abusive or neglectful. Furthermore, the home 

environment that Donna had at the time of removal no longer exists. 

The foster parents also state that the fact that Donna has separated from Frank 

(the reason she was named in the petition in the first place) should not be considered by 

the Circuit Court because Donna remained with Frank for two years before separating 

from him. The point is not how long Donna was with Frank or how long Donna 

remained with Frank. The point is that Frank was the problem in the home. Donna has 

recognized that problem and corrected it by divorcing Frank. At this time, Donna's 

home is appropriate, suitable, and the best placement for Hunter. 

The foster parents allege that the evidence does not support the Circuit Court's 

statement that Donna has "developed a strong bond with Hunter." However, Anna 

Grafton testi"fied that a bond exists between Donna and Hunter. April 23, 2010 

Transcript, 45:21. Further, Aric McCreary testified that Donna and Hunter have a close 

bond. April 23, 2010 Transcript, 322:20 - 322:24. While the words "strong" and "close" 

are not exactly the same, in this context they mean the same thing. 

In regards to visitation, although Aric McCreary did testify that he had some 

concerns about Donna's visits with Hunter, the main concern involved her bringing too 

many toys to visitations. April 23, 2010 Transcript, 256:3 - 261 :9. However, Mr. 

McCreary also testified that after he addressed this concern with Donna, she got better 

about bringing the toys. April 23, 2010 Transcript, 280: 12 - 280:23. Mr. McCreary 

26 



never reported that he had any safety concerns regarding Donna's interaction with 

Hunter. 

Finally, the Circuit Court's statement that "the law in West Virginia clearly gives 

preference to grandparent placement" is a correct statement of law. See W.va. Code § 

49-3-1 (a)(3) and In re Napoleon S., 217 W.va. 254, 617 S.E.2d 801 (2005). The Circuit 

Court's inclusion of a statement that grandparents are to be given preference does not 

mean that the Circuit Court did not consider Hunter's best interests. In fact, the Circuit 

Court specifically stated at the end of its "Conclusion," 

For these and all other reasons set forth herein and in the record in this 
matter, the Court believes it to be in Hunter [H.]'s best interest to be 
permanently placed with Ms. Donna [D.], his maternal grandmother, as 
envisioned by W.va. Code § 49-3-1 (a)(3). 

August 5, 2010 Order, p.24. Given this statement by the Circuit Court, it is obvious that 

the Circuit Court's "Conclusion" was a justification for its placement of Hunter with 

Donna and not in any way improper as asserted by the GAL and the foster parents. 

In footnote 35 of their brief, the foster parents allege that the Circuit Court also 

improperly included commentary in its August 12, 2010 Order denying their motion to 

stay. Foster Parents' Brief, p.26, "fn 35. The Department contends that the so-called 

commentary is, in actuality, the Circuit Court's justification for denying the stay and 

therefore completely proper. As to the foster parents' claim that the Circuit Court should 

not have included the statement that Donna is a " ... loving grandmother who is 

committed to her grandson, Hunter H., and to her other grandchildren" (emphasis added 

by foster parents), that statement comes directly from Dr. Fremouw's Parental Fitness 

Evaluation of Donna. Parental Fitness Evaluation, September 27,2007, p.4. 
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5. The Circuit Court's decision to deny the motions for stay is not reviewable 
on appeal as neither the foster parents nor the GAL filed a motion to stay the 
Circuit Court's August 5,2010 Order with the Supreme Court. 

The foster parents and the GAL contend that the Circuit Court improperly denied 

their motions to stay its August 5,2010 decision. The Department contends that this 

argument is untimely because the foster parents and the GAL could have asked the 

Supreme Court for a stay when the Circuit Court denied their motions. 

The West Virginia Rules of Appellate Procedure ("WVRAP"), Rule 6(a) states 

Any person desiring to present a petition for an appeal may make 
application for a stay of proceedings to the circuit court in which the 
judgment or order desired to be appealed was entered. Such application 
must be made by notice in writing to the opposite party at any time after 
the entry of the judgment or order to be appealed. 

The foster parents filed their motion to stay the AUgust 5,2010 decision on August 9, 

2010. By order entered on August 12, 2010, the Circuit Court denied the motion to stay 

and set forth its reasons for the denial. The Department contends that the Circuit Court 

did not abuse its discretion in denying the motion for stay for the reasons it set forth. 

The foster parents disagree. 

The foster parents and the GAL3 contend that the Circuit Court erred in denying 

their motions for stay. However, neither the foster parents nor the GAL attempted to 

rectify that situation with the Supreme Court. WVRAP Rule 6(c) states 

If the circuit court should refuse to grant a stay, or if the relief afforded is 
not acceptable, the applicant may, upon written notice to the opposite 
party, apply to the Supreme Court for a stay. Such application shall show 
the reasons assigned by the circuit court for denying a stay or other relief, 
and further show the reasons for the relief requested and the grounds for 
the underlying appeal. If the facts are subject to dispute, the application 
shall be supported by affidavits or other sworn statements. Such parts of 
the record as are relevant shall be filed with the application. 

3 The GAL filed a motion to stay on August 12, 2010, which was also denied by the Circuit Court. 
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When the Circuit Court denied the motions for stay on August 12, 2010, pursuant to 

WVRAP Rule 6(c), the GAL and the foster parents could have requested the Supreme 

Court to stay the August 5, 2010 Order, but neither did so. Consequently, as neither the 

foster parents nor the GAL filed a motion for stay with the Supreme Court, the 

Department contends that the issue of the motion for stay should not be reviewable in 

this appeal. 

The foster parents and the GAL further contend that the Circuit Court erred in not 

providing a transition period to change Hunter's placement from the foster parents to 

Donna. Although the Department would not have objected to a transition period for 

Hunter (see MDT Summary dated September 22, 2009), pursuant to the Circuit Court's 

August 5,2010 Order directing immediate placement with Donna (see August 5,2010 

Order, Conclusions of Law #11), Hunter was placed with Donna on August 13, 2010. 

The Department did attempt to make the transition for Hunter as smooth as possible 

and provided two day-long unsupervised visitations with Donna prior to removal from 

the foster parents' home.4 Furthermore, Hunter has now resided for Donna for almost 

two months. Consequently, any issue regarding a transition period is moot because 

Hunter has already been moved. Moreover, Hunter has not exhibited any signs of 

distress or crisis since being placed with Donna; therefore, a more extensive transitional 

period was clearly not necessary in this case. 

The foster parents contend that the Department should not have included any 

evidence regarding Hunter's placement with Donna in its response to their petition for 

4 The foster parents contend that the Circuit Court should not have considered evidence of these 
visitations in its August 12, 2010 Order because the foster parents were not aware of the visits. Hunter 
was still residing in the foster parents' home at the time the visits occurred; therefore, the Department 
does not understand their contention that they were unaware of the visits. 
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appeal because such information was gathered after the Circuit Court's August 5, 2010 

Order and therefore is not proper for consideration upon appeal. However, pursuant to 

the Revised Rules of Appellate Procedure ("Rev. R.AP.") 110), in abuse and neglect 

appeals, the West Virginia Supreme Court now requires a current status update of the 

minor child to be included in briefs and to be updated within one week of oral argument. 

The Department apologizes if it erred in providing the information required by the Rev. 

R.AP. 110) and asks forclarification on whether the requirement for an update within 

one week of oral argument should be adhered to in this case. 

CONCLUSION 

WHEREFORE as the Circuit Court's decision to place Hunter with Donna was 

not contrary to West Virginia law and was based on the evidence presented during the 

evidentiary hearings, the Department respectfully requests that this Court affirm the 

Circuit Court's August 5,2010 Order. The Department further asks for clarification on 

whether the West Virginia Supreme Court would like a statement on the current status 

of Hunter prior to oral argument as required by the Rev. R.AP. 110). The Department 

asks for any other relief this Court deems fit. 
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ATTORNEY GENERAL 
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