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Certified Question Presented 

The question certified by the Northern District of West Virginia to this Court is: 

Whether a consumer has a private cause of action against a non-creditor debt 
collector pursuant to the West Virginia Consumer Credit and Protection Act, 
W.Va. Code § 46A-2-122, et seq. 



Summary of Argument 

[TJhe provisions of article 2 of Chapter 46A [of the Consumer Credit and Protection 
Act, or CCPAJ regulating improper debt collection practices in consumer credit 
sales must be applied alike to all who engage in debt collection, be they 
professional debt collectors or creditors collecting their own debts. 

Syl. Pt. 3, Thomas v. Firestone Tire & Rubber, 
266 S.E.2d 905 (W. Va. 1980). 

West Virginia's debt-collection laws prohibit abusive debt-collection tactics ranging from 

the false threat of criminal prosecution, to harassing and repeated telephone calls, to falsely 

impersonating lawyers, to threats of violence, Thirty-one years ago, this Court in Thomas v. 

Firestone declared unequivocally that these laws apply not only to original creditors collecting 

their own debts, but also to professional debt-collectors such as Defendant NCB Management 

Services, Incorporated. The question in this case is whether West Virginia consumers on the 

receiving end of professional debt-collectors' abusive collection activities can sue those 

collectors - as they have for at least the last 31 years - and thereby enforce our debt-collection 

laws. There is only one correct answer, compelled by the clear terms of the West Virginia 

Consumer Credit and Protection Act, its legislative history, and this Court's oft-repeated maxim 

that the statute must be liberally construed to provide consumers with remedies under the Act: 

Yes. 

The Court should therefore answer the certified question in the affirmative, thus ensuring 

that West Virginia consumers continue to have a vital means of protecting themselves against the 

abusive tactics all-too-commonly employed by unscrupulous professional debt-collectors. 

Kind of Proceeding and Nature of Rulings Below 

On June 14,2010, Plaintiff Linda Barr (Barr) filed a Complaint in the United States 
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District Court for the Northern District of West Virginia against NCB Management Services, 

Incorporated (NCB) and HSBC Bank USA, N.A., a/k/a HSBC Retail Services, a/k/a HSBC 

North America Holdings, Inc. (HSBC), alleging violations of the West Virginia Consumer Credit 

and Protection Act (CCPA) and asserting various common law claims not at issue here. On 

August 6, 201 0, Defendant NCB filed an answer and motion to dismiss. NCB argued that Ms. 

Barr's Complaint should be dismissed because a consumer has no private cause of action against 

a non-creditor debt collector under the CCP A. In making this argument, NCB conceded that it 

was a "debt collector" as defined by the CCPA, but insisted that it was not a "creditor," and 

therefore Ms. Barr had no right to sue for CCP A violations. Ms. Barr opposed this motion, 

which remains pending. Rather than resolve the motion, the district court issued an order 

certifying the following question to this Court: 

[W]hether a consumer has a pri vate cause of action against a non-creditor debt 
collector pursuant to the West Virginia Consumer Credit and Protection Act, 
W.Va. Code § 46A-2-122, et seq. 

The district court further ordered that the action be stayed pending resolution of the certified 

question. 

On December 28,201 0, Plaintiff filed a Motion to Lift the Stay and to Amend the First 

Amended Complaint. The Second Amended Complaint set forth with greater specificity the 

allegations relating to the debt collection efforts of the Defendants. The district court denied the 

motion without prejudice, and stated it would entertain a motion to amend the complaint after 

this Court answered the certified question. 

Although this Court need not address the facts in answering the certified question of law, 

Ms. Barr's allegations against Defendants, recited in full in her First Amended Complaint, are 
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summarized as follows. On June 6, 2008, Ms. Barr purchased a 2007 Suzuki motorcycle from a 

certified American Suzuki Motor Corporation dealer for $9,000.00. Ms. Barr financed that 

purchase through a loan obtained from Defendant HSBC. Ms. Barr had purchased the 

motorcycle for her son Kurt with the understanding that he would make payments to his mother, 

who would in tum pay the lender, HSBC. 

In 2009, Ms. Barr became delinquent in her payments and HSBC repossessed the 

motorcycle. Because HSBC alleged that Ms. Barr still owed a deficiency balance on the loan, 

HSBC hired a professional-debt collector, Defendant NCB, to collect on its debt. In February of 

2010, NCB began aggressively and illegally dunning Ms. Barr through letters and telephone calls 

in a manner that violated the CCP A. In particular, Ms. Barr contends that NCB violated the 

CCPA through its debt collection activities by, inter alia, misrepresenting facts, making incorrect 

legal representations about her eligibility to file bankruptcy, communicating directly with third

party family members who were not liable on the account (and whom she had expressly 

forbidden NCB from calling), improperly accessing and using information from Ms. Barr's and 

her husband's credit report, and badgering her to use her husband's credit card to 

payoff the alleged deficiency balance. This suit followed. 

Standard of Review 

"This Court undertakes plenary review of legal issues presented by certified question 

from a federal district court or appellate court." Syl. Pt. 1, Bower v. Westinghouse Elec. Corp., 

522 S.E.2d 424 (W. Va. 1999); accord Syl. Pt. 1, Light v. Allstate Ins. Co., 506 S.E.2d 64 (W. 

Va. 1998). 
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Argument 

A. The CCPA regulates the conduct of, and provides a cause of action against, 
all debt collectors, regardless of whether they are collecting their own debts 
or debts initially originated by others. 

1. The plain terms of West Virginia Code § 46A-5-101(1), which refer to 
a "person" in addition to "creditor," demonstrate that the Act 
provides a private right of action against all professional debt
collectors. 

The certified question centers on the meaning of West Virginia Code § 46A-5-101(1), a 

catchall remedy provision applicable to most violations of the CCPA, including the debt-

collection violations alleged by Ms. Barr in her First Amended Complaint. NCB has argued that 

§ 46A-5-] 0] (1) is inapplicable in this case because NCB is what it calls a non-creditor debt 

collector, i. e., it is collecting on a debt that was originally extended by a third-party (here, 

HSBC). According to NCB's logic, although the CCPA's debt-collection provisions apply to its 

collection activities in West Virginia, neither Ms. Barr nor any other consumer can sue it when it 

violates those provisions. NCB's implausible argument fails for many reasons, most notably 

because Section 5-] 0] expressly provides that a consumer may bring a cause of action against 

any person who violates the CCP A, not just creditors. 

438635 

Specificall y, Section 5- 10 1 states: 

If a creditor has violated the provisions of this chapter applying to collection of 
excess charges, security in sales and leases, disclosure with respect to consumer 
leases, receipts, statements of account and evidences of payment, limitations on 
default charges, assignment of earnings, authorizations to confess judgment, 
illegal, fraudulent or unconscionable conduct, any prohibited debt collection 
practice, or restrictions on interest in land as security, assignment of earnings to 
regulated consumer lender, security agreement on household goods for benefit of 
regulated consumer lender, and renegotiation by regulated consumer lender of 
loan discharged in bankruptcy, the consumer has a cause of action to recover 
actual damages and in addition a right in an action to recover from the person 
violating this chapter a penalty in an amount determined by the court not less 
than one hundred dollars nor more than one thousand dollars. 
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W. Va. Code § 46A-5-1 01 (1) (emphasis added). "Person" is defined in the CCP A as a "natural 

person or an individual, [ or] an organization." Id. § 46A-l-1 02(31). An "organization" in tum 

is defined to include, among other things, a "corporation." Id. § 46A-l-l 02(29). NCB is 

therefore a "person" within the meaning of the CCP A. 

The CCPA, like all statutes, must be read according to its plain tenns and unvamis)1ed 

meaning. Syl. Pt. 3, W Va. Health Care Cost Rev. Auth. v. Brooke Mem 'I Hosp., 472 S.E.2d 411 

(W. Va. 1996). Moreover, this Court has consistentiyrecognized that the CCPA is a remedial 

statute "intended to protect consumers from unfair, illegal and deceptive business practices" and 

must be "liberally" construed to accomplish that purpose. State ex reI. McGraw v. Scott Runyan 

Pontiac-Buick, Inc., 461 S.E.2d 516, 523 (W. Va. 1995); accord Harper v. Jackson Hewitt, Inc., 

S.E.2d ,2010 W. Va. LEXIS 142 at *29 (W. Va. 2010); Dunlap v. Friedman's, Inc., 
~- -~ 

582 S.E.2d 841,846 (W. Va. 2003). To the extent the statute is ambiguous, any ambiguity must 

be resolved against NCB in furtherance of the CCPA's remedial purpose of protecting 

consumers from unfair and unlawful business practices. See Scott Runyan, 461 S.E.2d at 523. 

Applying these principles to the plain statutory terms, it is clear that the CCPA provides a 

private right of action against any person who violates the Act. There is no question that NCB is 

a "person" under the Act. There is also no question that Section 5-10 1 states that a consumer, 

such as Ms. Barr, has a "cause of action" against "persons" like NCB who violate the Act. See 

W. Va. Code § 46A-5-1 01(1). If the Legislature had intended to restrict Section 5-101 to 

original creditors, then it would not have used the phrase "person" in addition to "creditor" to 

indicate the party from whom a consumer could recover. Rather, it would have only used the 

term "creditor," which it did not do. 
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The Legislature's use of the term "person" in § 46A-5-101(1) is no accident, nor is it 

anomalous. Not only is "person" a defined term under the CCP A, see W. Va. Code § 46A-l-

102(31), it also appears throughout this subsection and the rest of Chapter 46A. 1 Significantly, 

the Legislature expressly distinguished between a "creditor" and a "person" in Section 5-101 (4), 

when it referred to a "creditor or the person liable." ld. § 46A-5-1 01 (4) (emphasis added); This 

distinction demonstrates that the Legislature intended those terms to have separate and 

independent meanings, and that its use of the term "person" in addition to "creditor" in § 46A-5-

101 (1) was deliberate and purposeful. 

Notwithstanding this plain language, NCB asks the Court to rewrite the statute. 

Specifical1y, NCB's interpretation would require the Court to ignore the word "person" and to 

interpret the Act as if only the word "creditor" appeared in Section 5-101 (1). In other words, 

rather than providing that "the consumer has ... a right in an action to recover from the person 

violating this chapter," W. Va. Code § 46A-5-101(1) (emphasis added), NCB would rewrite that 

provision to read: "the consumer has ... a right in an action to recover from a creditor violating 

this chapter." This is an obvious misreading of the statute. 

J See, e.g., W. Va. Code § 46A-5-101(2) (providing a cause of action against "the person" 
who violates Chapter 46A by making unauthorized consumer loans); id. § 46A-S-l 01 (3) 
(providing a cause of action against "the person" who charged a borrower a fee in excess of that 
allowed by Chapter 46A); id. § 46A-5-1 01 (4) (providing a cause of action for actual damages 
and a statutory penalty against the "creditor or person" contracting or receiving a charge in 
excess of that permitted by Chapter 46A); id. § 46A-5-1 03(2)-(4) (providing for the assessment 
of criminal penalties against the "person" willfully violating the provisions of Chapter 46A); see 
also, e.g., § 46A-6-106(a) (providing for actions by consumers who have suffered a loss of 
money or property as a result of a prohibited act or practice under the CCP A that has been 
employed "by another person" (emphasis added)); § 46A-6-108(a) (providing that "an action 
against any person for breach of warranty or for negligence with respect to goods subject to a 
consumer transaction shall not of itself constitute a bar to the bringing of an action against 
another person"). 
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NCB is not free to ignore statutory language. It is well-settled that "[a] cardinal rule of 

statutory construction is that significance and effect must, if possible, be given to every section, 

clause, word or part of the statute." Syl. Pt. 3, Meadows v. Waf-Mart Stores, Inc., 530 S.E.2d 

676 (W. Va. 1999); see also Dunlap, 582 S.E.2d at 844 & n.6 (stating that "this Court cannot 

substitute its own judgment for that of the legislature and significantly rewrite the statute."). 

According meaning to each word of section 5-10 I (1), including the term "person," leads to the 

inescapable conclusion that a consumer has a cause of action against any natural person, 

individual, or corporation that violates the Act, including professional debt-collectors like NCB. 

See W. Va. Code §§ 46A-I-I02(31), 46A-5-101(1). 

Thus, Section 5-10 1(1) provides consumers a much-needed means of protecting 

themselves against unscrupulous professional debt-collectors. Banks, mortgage companies, 

credit card companies, hospitals and other creditors commonly hire professional debt-collectors 

like NCB to collect or negotiate payment on delinquent debts, admitted or sometimes disputed. 

Sometimes professional debt-collectors buy bad debt - even debt that is not legally collectable-

and dun unwitting consumers for payment. Without the direct remedy afforded by Section 5-

101, consumers would have no means of enforcing the laws that this Court held 31 years ago 

apply to all debt collectors, regardless of whose debt they are collecting. Thomas, 266 S.E.2d at 

909. 

2. Because all or a part of the debt is owed to NCB, it is a creditor within 
the meaning of Section 5-101. 

As drafted, the certified question rests on the assumption that professional debt-collectors 

collecting debts originally extended by others are not "creditors" under the meaning of the 

WVCCP A. This assumption is incorrect. Under the commonly accepted meaning of the term 
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"creditor," NCB is a creditor, and Section 5-101 clearly applies to it and other professional debt

collectors collecting on debts originally extended by third-parties. 

"Creditor" is not a defined tenn in the CCP A. Therefore, one must look to the common, 

ordinary, and accepted meaning of the tenn. Syl. Pt. 4, Bluestone Paving, Inc. v. Tax Comm 'r of 

W Va., 591 S.E.2d 242 (W. Va. 2003). Merriam Webster defines "creditor" as "one to whom a 

debt is owed; especially, a person to whom money or goods are due." Merriam Webster Online, 

http://www.merriam-webster.com/dictionary/creditor (last visited Oct. 15,2010). Similarly, 

Black's Law Dictionary defines creditor as "[o]ne to whom a debt is owed; one who gives credit 

for money or goods." Black's Law Dictionary 304 (7th ed. 2000). Both of those sources define 

"creditor" as someone to whom money is owed. To qualify as a "creditor" under those 

definitions, then, an entity need not have originally loaned money; instead the common thread is 

that the entity is owed money. The reason the debt is owed - i.e., whether it exists because 

money or goods were sold or loaned or because, as in this case, an entity was hired to collect the 

money on behalf of a third party - is immaterial. 

As set forth in the complaint, NCB represented to the Plaintiff that she was to pay NCB, 

not HSBC (the note holder) or any other entity. This fits the common meaning of "creditor," 

because NCB was the entity to whom money was owed. Additionally, it is a common practice 

for debt collectors like NCB to purchase all or a portion of an alleged debt, meaning some or all 

of the money collected goes straight to the debt collector. 

Under the circumstances of this case, NCB is a creditor within the common meaning of 

the tenn, and Section 5-101 applies. 
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3. A contrary reading of the Act would deny consumers a means of enforcing 
the law intended to protect them. 

Because Chapter 46A regulates the conduct of "persons," regardless of whether they 

initially extended credit, fulfillment of the CCPA's remedial purpose requires that any 

ambiguities be resolved in a manner that afford consumers more protection, not less. "In .. 

ascertaining legislative intent, effect must be given to each part of the statute and to the statute as 

a whole to accomplish the general purpose of the legislature." Syl. Pt. 2, State v. White, 425 

S .E.2d 210 (W. Va. 1992) (internal quotation marks omitted). If the Court were to adopt NCB's 

argument, consumers would have no means of enforcing a law specifically intended to protect 

them. That would be an absurd result. 

Plaintiff has alleged that NCB engaged in various debt-collection activities prohibited by 

Article 2 of Chapter 46A. Article 2 regulates a wide range of abusive debt-collector conduct, 

including but not limited to: 

• Debt-collectors who engage in the unlicensed practice of law while collecting 
debts, W. Va. Code § 46A-2-123; 

• Debt-collectors who make threats while attempting to collect a debt, including 
threats of violence and false threats of arrest, W. Va. Code § 46A-2-124; 

• Debt-collectors who use abusive or oppressive language, W. Va. Code § 46A-2-
125; 

• Debt collectors who unreasonably publish infonnation relating to a borrower's 
debt, W. Va. Code § 46A-2-126; 

• Debt-collectors who use fraudulent, deceptive, or misleading representation or 
means to collect or attempt to collect debts, W. Va. Code § 46A-2-127; and 

• Debt-collectors who use unfair or unconscionable means to collect a debt, W.Va. 
§ 46A-2-128. 

The purpose of these statutory provisions is to prohibit abusive debt collection practices 

by debt collectors in this State, irrespective of whether they initially extended credit. NCB's 
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argument that the CCP A provides a right of action only against original creditors would defeat 

the remedial purpose of these provisions. The CCP A broadly defines "debt collector" as "any 

person or organization engaging directly or indirectly in debt collection." W. Va. Code § 46A-2-

122( d). This definition is not limited to entities that originally extend credit, and NCB has 

conceded that it is a debt collector under the CCP A. In fact, this Court has already held that the 

broad definition of "debt collector" means that the provisions regulating debt collectors "must be 

applied alike to all who engage in debt collection, be they professional debt-collectors or 

creditors collecting their own debts." Syl. Pt. 3, Thomas, 266 S.E.2d 905 (rejecting a creditor's 

contention that Chapter 46A did not apply to creditors collecting their own debts). 

Under NCB's interpretation, a debt collector collecting debt originally extended by 

another party could threaten violence, use profane and obscene language, call at any hour of the 

day or night, threaten imprisonment or criminal prosecution, and collect illegal charges, all 

without incurring any statutory liability under § 46A-5-101 (1). Such an absurd result would 

violate the longstanding presumption that for every right there is a remedy, a tenet the United 

States Supreme Court has called "the reliable guidance of a bright star in our jurisprudence," and 

upon which this Court has also relied. United States v. Daim, 494 U.S. 596, 616 (1990); accord 

C.M Me Cross in, Inc. v. W Va. Bd. of Regents, 355 S.E.2d 32, 38 (W. Va. 1987) (discussing 

"the venerable but still valid principle that to deny the remedy is to deny the right.") 

The CePA should be interpreted as applying to all persons collecting a debt regardless of 

whether they are the original creditor or a professional debt-collector. Excluding professional 

debt-collectors, like NCB, would create a special class of debt collectors which would have carte 

blanche to threaten and harass West Virginia consumers. Plaintiff s interpretation is the only one 
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that is consistent with the CCPA's remedial nature, and furthers the purpose and legislative 

intent of the statute. 

B. The historical background of the CCPA establishes that the West Virginia 
Legislature intended to provide a private right of action for consumer claims 
of collection abuse against creditors and professional debt-collectors alike. 

1. Analysis of the model acts used to craft the CCPA demonstrates that 
the Legislature intended to regulate ALL debt collectors. 

An analysis of the legislative history of the CCPA buttresses Plaintiffs plain language 

reading of the Act. In 1974, there was very little regulation of professional debt-collectors. The 

Fair Debt Col1ection Practices Act, 15 U.S.C. § 1692 et. seq. (FDCPA), was not enacted until 

1977. While the Federal Trade Commission Act, 15 U.S.C. § 41 et. seq. prohibited unfair and 

deceptive practices in commerce, there were no direct provisions governing the collection of 

debts, and the Act provided no private right of action. See, e.g., Vincent P. Cardi, "The West 

Virginia Consumer Credit and Protection Act", 77 W. Va. L. Rev. 401,410-11 (1974-75) 

(discussing pre-CCPA federal consumer protection statutes). Similarly, while the federal 

Consumer Credit Protection Act, 15 U.S.c. § 1601 et. seq. was passed in 1971, its only debt 

collection restrictions pertained to garnishment. Cardi, 77 W. Va. L. Rev. at 411. 

In the years just prior to the passage of those federal acts, two model state codes 

regulating consumer credit were drafted. The first was the Unifonn Consumer Credit Code 

(UCCC), drafted for the National Conference ofUnifonn State Laws. See generally Unif. 

Consumer Credit Code 1968; see also Cardi, 77 W. Va. L. Rev. at 408.2 The UCCC was 

criticized for not adequately protecting consumers. Consequently, following a 1969 conference 

of fifty-five consumer law experts in Washington, D.C., the National Consumer Law Center 

2 The UCCC began as an effort to draft a model retail installment sales act, but was 
subsequently expanded to cover other types of extensions of consumer credit. State ex ref. 
McGraw v. Bear, Stearns & Co., Inc., 618 S.E.2d 582,586 (W.Va. 2005). 
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(NCLC) was asked to take the lead in drafting proposed substantial revisions to the UCCC. 

Cardi, 77 W. Va. L. Rev. at 409. The result was the National Consumer Act (NCA), published 

in 1970. See NCLC, National Consumer Act, First Final Draft (1970) (excerpts attached as 

Exhibit A). The NCA "originated from the belief that the UCCC did not concern itself enough 

with the problems of the poor, and includes more provisions intended to protect consumers and 

to abolish, rather than merely regulate, abusive credit practices." Cardi, 77 W. Va. L. Rev. at 

408-409. 

Both model acts infonned and contributed to West Virginia's CCPA. The Court has 

described the CCP A as "a unique compilation of consumer protection concepts" and a "hybrid of 

the Uniform Consumer Credit Code and the National Consumer Act and some sections from 

then-existing West Virginia law." Clendenin Lumber & Supply Co., Inc. v. Carpenter, 305 

S.E.2d 332,336 fn. 4 (W.Va. 1983). 

For instance, substantive provisions in the CCP A regulating the conduct of debt 

collectors are taken from the NCA, not the UCCc. See Cardi, 77 W. Va. L. Rev. at 521; 

compare W.Va. Code §§ 46A-2-122 - 2-129, with NCA §§ 7.201 -7.209; see Chevy Chase 

Bankv. McCamant, 512 S.E.2d 217, 224 nA (W.Va. 1998) ("W.Va. Code § 46A-2-123 is.based 

on a model national consumer act developed by the National Consumer Law Center."). 

Th,e Legislature adopted the broad language of the NCA regulating debt collectors 

because, unlike the specific debt collection restrictions in the NCA, the UCCC's provisions for 

the regulation of debt collectors were significantly less robust. One authority stated: 

438635 

[The UCCC] which has been adopted in seven states, contains a provision 
prohibiting 'unconscionable conduct in the collection of debts.' Apart from 
problems posed by the failure to specify standards of behavior, this provision is 
enforceable only by the state administrator, and only through the injunctive 
process, not damages. The capability of such a vague statutory proscription with 
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its severely limited remedy to control abusive debt collection procedures is 
doubtful. 

Robert E. Scott and Diane M. Strickland, "Abusive Debt Collection--A Model Statute for 

Virginia", 15 Wm. & Mary L. Rev. 567, 576 (1973-1974) (footnotes omitted); see also 

Spangole, "The U3C - It May Look Pretty, But Is It Enforceable?", 29 Ohio st. L. J. 624, 662-65 

(1968) (advocating amendment ofUCCC to include consumer right of action against 

unconscionable collection techniques with higher penalties and recovery of attorney fees); 

James & Fragomen, "Uniform Consumer Credit Code: Inadequate Remedies under Articles V 

and VI", 57 Geo. L. 1. 923 (1968-1969) (criticizing private UCCC remedies as inadequate); 

Stengel, "Should States Adopt the Uniform Consumer Credit Code", 60 Ky. L.J. 8, 43 & n.185 

(1971-1972) (same). Indeed, it was perceived inadequacy of the UCCC's debt collection 

provisions that led the drafters ofthe NCA to include its specific debt colIection restrictions, 

damage remedies, and a private right of action. Note, "Recent Statutes Regulating Debt 

Collection, or Nunc, De Minimis Curat Lex", 14 B.C. L. Rev. 1274, 1281-82 (1972-1973). 

Nevertheless, the Legislature modeled the remedies section of the CCPA on the UCCC's 

private remedies provision. Compare UCCC, § 5.201 (attached as Exhibit B) with W.Va. Code § 

46A-5-101; NCA, §§ 5.301 - 5.309. In doing so, however, the Legislature expanded Section 

46A-5-101 from the UCCC model to include claims that were not part of the UCCC's private 

right of action, including claims for "iIlegal, fraudulent or unconscionable conduct" and "any 

prohibited debt colIectionpractice." W.Va. Code § 46A-5-101. 3 

3 The UCCC did not provide a private right of action for debt-collection violations. 
Instead violations of the Act were to be enforced by the government. See UCCC §§ 6.111(1)(c) 
("The Administrator may bring a civil action to restrain a creditor or a person acting in his behalf 
from engaging in a course of ... (c) fraudulent or unconscionable conduct in the colIection of 
debts arising from consumer credit sales, consumer leases, or consumer loans. ") (attached as 
Exhibit C)). As stated above, the drafters of the CCPA rejected this approach. 
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Thus, in enacting the CCPA, the West Virginia Legislature included aspects of both 

model acts to achieve its objectives of providing the State with a remedial and expansive law. It 

rejected the UCCC model as it pertained to debt colIection, and instead incorporated NCA's 

comprehensive colIection restrictions, which applied to all debt coIlectors. Although it adopted 

the private right of action language in the UCCC, the Legislature clarified that a private right of 

action would exist for violations of the debt collection statutes, thereby it expressly rejected the 

UCCC's model debt collection abuse remedy that was to be enforced by the government. 
I 

2. The regulatory backdrop to the enactment of the CCPA and other 
consumer protection statutes provides further evidence that the 
Legislature intended to regulate all debt collectors, but more 
especially professional debt-collectors like NCB. 

It is inconceivable that the 1974 Legislature meant to enact a statute that would provide 

more rights for consumers to sue banks and other original creditors than to sue professional debt-

collectors and others who coIIectfor the original creditors. In the 1970's, the primary regulatory 

concerns of state and federal legislatures were the very professional debt-collectors NCB argues 

should be exempt from the CCP A's private right of action statute. One 1974 study concluded 

that "[ c ]ollection agencies are top of the list of people who harass debtors." Comment, 

"Examination of the Fair Debt Collection Practices Act: The Pendulum Swings toward the 

Debtor", 1978 Det. c.L. Rev. 663, 666, n. 21 (1978) (citing D. Caplovitz, "Consumers in 

Trouble, A Study of Debtors in Default" 183 (1974». Original creditors were believed to be less 

of a problem than collectors because it was thought that original creditors would largely be 

restrained by their desire to protect their ongoing relationships and community goodwil1.4 

4 Comment, 1978 Det. c.L. Rev. at 665-66; see also id. at 666, n.22 (citing 123 Congo 
Rec. S2381 (Apr. 4, 1977) (Remarks of Senator Biden), and S. Rep No. 95-382, 2 (1977) 
reprinted in 1977 U.S.C.C.A.N. 1695, 1697-98 (abuse more likely because unlike creditors 
coIlectors likely unconcerned with consumers' opinions of them); Comment, "New Protection 
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Although most believed that original creditor collection-abuse was a lesser problem, most 

state consumer acts included claims against both original creditors and collectors in their 

coverage. See Note, 14 B.C. L. Rev. at 1282-84 (I 973) (noting that four of five states adopting 

debt collection restrictions allowed consumer claims against both creditors and collectors while 

the fifth only allowed claims against collectors). Plaintiff's research has not uncovered a single 

state that passed debt-collection restrictions governing all collection activity, but that limited the 

cause of action for consumers to claims against original creditors. 

Thus, when legislatures did not adopt comprehensive statutes, the regulatory focus of the 

time was on professional debt-collectors like NCB, not original creditors who initially extended 

the money. For example, in enacting the FDCP A in 1977 (which applies to professional debt-

collectors and excludes creditors), Congress found "abundant evidence of the use of abusive, 

deceptive, and unfair debt collection practices by many debt collectors." 5 15 US.c. § 1692(a); 

see also S. Rep. No. 95-382 ("The committee intends the term 'debt collector', subject to the 

exclusions discussed below, to cover all third persons who regularly collect debts for others. The 

primary persons intended to be covered are independent debt collectors .... The term debt 

collector is not intended to include the following: 'in house' collectors for creditors .... "). 

against the Unethical BiII Collector: Debtor's Remedies under the Fair Debt Collection Practices 
Act", 11 Creighton L. Rev. 895, 899 n.4l (1977-1978) (independent debt collectors constitute 
primary source of unethical collection practices); Walker, "The Fair Debt Collection Practices 
Act: Consumers Get Added Protection", 23 S.D. L. Rev. 453, n.1O (I978) (citing 123 Congo 
Rec. S13855 (Aug. 5,1977) (remarks of Sen. Byrd)). 

5 Defendants might argue the CCP A was designed to supplement the FDCP A, which 
provides for a cause of action against non-creditor debt collectors, and that the Legislature 
consciously decided to limit the CCPA to only creditors. This argument fails because the CCPA 
was enacted three years prior to the enactment of the FDCPA. See Stover v. Fingerhut Direct 
Mktg, Inc., No. 5:09-cv-00152, 2010WL 1507182 at *3 (S.D. W.Va. Mar. 19,2010). The 
Legislature could not have intended to supplement a statute enacted subsequent to the CCP A. , 
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The various state statutes currently in effect, most of which were adopted during the 

1970's, follow this pattern. Twenty-one states have statutes specifically regulating debt-

collection and providing a private right of action to a consumer. 6 See Robert J. Hobbs and 

Randolph Bragg, Fair Debt Collection, 731-41 (6th Ed., Nat'!. Consumer Law Ctr. 2008). Of 

these, seventeen states provide a private right of action to consumers for claims against both 

professional debt-collectors and creditors, 7 id., while four limit the claim to violations by 

professional debt-collectors. 8 Id. The Defendant can offer no explanation why the West 

Virginia Legislature in 1974 would (I) pass debt-collection regulation applying to both original 

creditors and professional collectors (as this Court held in Thomas), (2) provide a private cause 

of action to consumers only against the entities that were thought of as less of a problem 

(original creditors), but (3) deny a private right of action against entities responsible for most of 

the abusive collection practices (professional debt-collectors). Indeed, in the more than 35 years 

the CCP A has been in existence, the only time the issue of collector-versus -creditor coverage of 

the Act has been raised in this Court was 31 years ago when a creditor sought unsuccessfully to 

limit the act to professional debt-collectors. Thomas, 266 S.E.2d at 909. 

6 Alaska, California, Colorado, Florida, Hawaii, Iowa, Louisiana, Maine, Maryland, 
Michigan, New Hampshire, North Carolina, Oregon, Pennsylvania, Rhode Island, South 
Carolina, Texas, Vermont, Washington, West Virginia, and Wisconsin. !d. 

7 California, Colorado, Florida, Hawaii, Iowa, Louisiana, Maryland, Michigan, New 
Hampshire, North Carolina, Oregon, Pennsylvania, South Carolina, Texas, Vermont, West 
Virginia, and Wisconsin. See Hobbs & Bragg, Fair Debt Collection at 731-41. It is notable that 
Mr. Hobbs, the primary author of both the cited treatise and the NCA, classifies West Virginia in 
this category. 

8Alaska, Maine, Rhode Island, and Washington. See Hobbs & Bragg, Fair Debt 
Collection at 731-41. 
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3. Interpreting W.Va. Code § 46A-S-IOI as providing a private right of 
action for consumer claims of collection abuse against creditors and 
professional debt-collectors is necessary to avoid an absurd result. 

Consistent with the history of the adoption of the CCP A, the Thomas Court rejected as 

absurd the idea that the debt collection restrictions of the CCPA applied only to professional 

debt-collectors and not creditors: 

It would be incongruous to suggest that a creditor could evade the requirements of 
the statute by collecting his own debt in unconscionable fashion, while another 
would be held to account ifit enlisted the service of a professional collector to 
pursue the same course of action. Such a strained interpretation would conflict 
with common sense. 

!d. This holding was an application of the weIl-established doctrine that a court should not 

interpret statutes to reach absurd results. 

In Thomas, some six years after the CCP A was enacted, this Court found that it would be 

incongruous, strained, and contrary to common sense to limit the debt collection provisions of 

the CCPA to only claims against professional debt-coIlectors and not extend it to entities 

collecting their own debts. Given that professional debt-coIlectors were the primary problem at 

the time of the enactment of the CCPA, as discussed supra in section B.2., it is evident that 

excluding claims by consumers against professional debt-collectors would be even more 

incongruous, strained and contrary with common sense than the restrictions rejected in Thomas. 

Conclusion 

For the reasons discussed above, this Court should answer the certified question in the 

affirmative and hold that a consumer does have a private cause of action for abusive debt-

collection against a professional debt-collector collecting on debt extended by a third-party. 

The history of the CCP A clearly mandates this conclusion. Moreover, under the plain language 

ofthe relevant statutory provisions, it is obvious that the CCPA applies to a broader class of 
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entities than just creditors. That reading of the statute which avoids the absurdity of ignoring 

the most likely entities to abuse consumers is the only reading consistent with CCPA's 

remedial nature, which mandates a liberal construction in favor of consumer protection. 
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Sec. 5.106 NATIONAL CONSUMER ACT Art. 5 

provisions of law which afford additional or greater protection to the 
consumer, 

(3) An order or process in violation oftlris seetionis void, 

Comment 
1. Sections S.IOS and 5.106 com

bine to make it ciec.r that the consumer 
sholl be ahle to retain all of his earnings 
free of any outstanding judgment (or a 
consumer obligation. The Uniform Con
sumer Credit Code prohibits pre
judgement garnishment of earnjngs. and 

ls earnings equivalent to forty 
the minimum hourly wage from 

post.judgment garnishment. The Federnl 
Con.orullter Crwit Protection Act eX .. 
empts thirty times the minimum hourly 

The sevenl states which eKcmpt 
altogether enjoy the lowest per 

tion. 
2. The balance of Sect,on 5.106 

design"tes other l'rotJerty to be e~empt 
(TOrn levies of execution to satisfy judg:~ 
ments (or oonsumCr debts. All sucb 
property was selected with the goal of 
enabUng the con$llmer to retain. pra~ 
petty sufficient to cnable him to pro~ 
vide himself and his dependents with .lei 

adequate '1andard of living. 

Section 5.107 [UNCONSCIONABILITY] 

(I) If it is found as a matter of fact that a consumer credit 
transaction. any aspect of the transaction, any eonduct directed against 
the consumer by a' party to the transaction, or any result of the 
transaction is unconscIonable, the court shall, in addition to the penalty 
authorized in subsection (4), either refuse to enforce the transaction 
against the consumer, or 50 limit the application of any unconscionable 
aspect Or conduct to avoid any uncol1Scionable 

(2) Specific practices forbidden by the Administrator in regulations 
promulgated pursuant to Section 6, I 09 shall be presumed to be 
unconscionable. 

(3) Without limiting the scope of subsection (1), the trier of fact 
shall be entitled to consider, among other things, the following as 
pertinent to the issue of unconscionability: 

(a) The degree to Which the practice unfairly takes advantage of 
the lack of knowledge, ability, experience. or capacity of 
consumers; 

(b) Knowledge by those engaging in the practice of thc inability 
of consumers to receive benefits properly anticipated from 
the goods or services Involved; 

(c) Gross disparity between the price of goods or services and 
their value as measured by the price at which similar goods 
or services are readily obtainable by other consumers, or by 
other tests of true value; 

(d) The fact that the practice may enable merchants to take 
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advantage of the inability of consumers reasonably to 
protect their interests by reason of physical or mental 
infirmities, illiteracy or inabUity to understand the language 
of the agrecment, ignorance or lack of education Or similar 
factors; 

(e) The degree to which terms of the transaction require 
~onsumers to waive legal rights; 

(f) The degree to which terms of the transaction 
consumers to jeopardize money or property 
money or property immediately at issue in the transaction; 

(g) The degree 10 which the natum! effect of the practice is \0 

cause or aid in C<lusing consumers to misunderstand the true 
nature of the transaction Or their rights and duties there
under; 

(h) The extent or degree to which the writing purporting \0 
evidence the obligation of the cOnsumer in the fransaction 
contains terms or provisions or a uthorizcs practices prohi
bited by law; and 

0) Definitions of unconscionability in statutes, regulations, 
rulings and decisions of legislative, administrative or judicial 
bodies in this state or elseWhere. 

(4) In addition to the protections afforded in subsection 0), the 
consumer shan he entitled upon a ftnding of unconscionability to 
recover from the creditor or the person responsihle for the unconscio
nable conduct a penalty in accordance with the provisions of Section 
5.304. 

Comment 
1" This section is derived for the 

most part from Section 2~J02 of the 
Uniform Commercial Code. Nearly fjr~ 
teen years of experience with this latter 
se;;tion has shown that "uncon$Cjona~ 

bility" is so broad and undefined us to 
enable cowts to run roughshod over the 

nate interests o( merchants. 1n 
the cXIlerience has heen quite to 

the contrary; the few cases reported on 
Section 2-302 have been markedJy con· 
mTdtivt: in their interpretation. 

2. It is impossible to anli<;jpate all 
considerations wruch 

lice,;:, do I'mvied 
which could support a 
seiorubillty. This, together with 
regulations or the Administrator, sh 
proyide adequate substantive content to 
the meaning of unconscionability in the 
Consumer context. See the comment to 
Section 6.109, 

Section S.I 08 (EXTORTlONA TE EXTENSIONS OF CREDIT) 

(I) If it is the understanding of the creditor and the conSUmer 
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Sec. 5.301 

Section 

5.301 

5.302 
5.303 
5304 
5.305 
5.306 
5.307 
5.308 
5.309 

NATIONAL CONSUMER ACT 

PART 3 

CONSUMERS' REMEDIES 

Remedies to be Liberally Administered: 
"Transaction Total" Defined 

Penalty for Certain Violations 
Remedy for Certain Violations 
Penalties for ('.ertain Violations 
Transactions which are Void 
Terms and Action which are Void 
Consumer's Attorney's Fees: Time Limitations 
Class Actions 
Liability of Corporate Officers 

Art. 5 

Section 5.301 [REMEDIES TO BE LIBERALLY ADMINISTERED: 
"TRANSACTION TOTAL" DEFINED! 

(I) The remedies provided by this Part shall be liberally adminis
tered to the end that the consumer as the aggrieved party shall be put in 
at least as good a position as if the creditor had fully complied with this 
Act. Except as is otherwise specifically provided consequential and 
special damages may be had in lieu of the specific penalties allowed, 
and in addition punitive damages may be had as indicated. 

(2) Any right or obligation declared by this Act is enforceable by 
action unless the provision declaring it specifies a different and limited 
effect. 

(3Y'Transaction total" means 

(a) in the case of transactions pursuant to open end credit 
plans, the total of the following calculated as if the amount 
or amounts financed were paid over the maximum period of 
the plan or, if there is no such period, over twelve months 
beginning with the next billing cycle or cycles following the 
transaction or transactions: 

(i) The amount financed, plus any down payment or 
required deposit balance, and 

(ii) The total finance charge, including any prepaid finance 
charge; 

Ib) in the case of other than open end transactions, the total of 
the following: 
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(i) The amount financed, plus any down payment or 
required deposit balance, and 

(ii) The amount of all precomputed or precompuuble 
finance charge, including any prepaid finance charge. 

Comment 
1. Subsection (I) and (2) ,imply 

copy into this. Act provisions that are 
already in Ihe Uniform Commercial 
Code. They are directed to courts who 
will be enforcing the statute, and indi~ 
cate to them that Ihe remedies 3re to be 
construed to benefit the consumer. 
Further, Ihey mak.e il clear that thc 
consumer has an affirmative right of 
action and not simply one of defense or 
set~off. 

2. Thc definition in subsection (3), 
"transaction tota''', is new. This is the 
amount by which penalties are deter~ 
mined for consumer remedies under the 
following secUons. This amount was 

chosen in lieu of the prOvisions in the 
Uniform Consumer Credit Code and in 
other statutes basing recovery upon 
finance charge. Some transactions are 
not credit transactions at all; and some 
credit transactions, at least ostensibly, 
do not involve finance charge. Further~ 
more, the naturc of the trans.action may 
be such that financc charge will ,be less 
in one case, even Ihough Ihc vioialion is 
severe, and more in another where: the 
violation is les."I severe. The transaction 
total bases the penally upon the total 
amount of money involved for the 
consumer. 

Secti0ll5.302 [PENALTY FOR CERTAIN VIOLATIONS] 

(I) A consumer may recover from the person violating this Act the 
damages the law otherwise allows, ten percent of tI1e trans'I;I'tion total, 
if applicable, or SIOO, whichever is greater, for violations to which this 
Section applies. 

(2) This Section also applies to all violations for which no other 
remedy is specifically provided. 

Comment 
I. This is the minimum monetary I (2) makes it applicable to any violation 

penalty which a consumer can recover. for which there is no spet.;fic penalty 
It is referred 10 specifically for ~ipccific provided, 
violations in given sections. Subsce:tion 

Section 5.303 [PENALTIES FOR CERTAIN VIOLATIONS] 

A consumer may recover from the person violating this Act the 
damages which the law otherwise allows, twenty percent of the 
transaction total, if applicable, or $200, whichever is greater, for 
violations to which this Section applies. 

Section 5.304 (REMEDY FOR CERTAIN VIOLATIONS! 

A consumer may reCOver from the person violating this Act actual 
and punitive damages, thirty percent of the transaction total, if 
applicable, or $300, whichever is greater, for violations to which this 
Section applies. 
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Sec. 5.304 NATIONAL CONSUMER ACf 

Commenl 
L Sections 5,)03 end 5.304 prow 

penaltie.. .. more severe than the 
'us roection's pemltics. This Act 
not adopt the treble damage COJl-

whicb is found in some federal 
s bnd in the Unifornl Consumer 
Code. Rather, Section 5.304 is a 

eretion 
apply. 

Section 5.305 [TRANSACfIONS WHICH ARE VOID] 

Art. 5 

The consumer shal! be entitled to retain the goods, services or 
money received pursuant to the transaction without obligation to pay 
any part of the transaction total for violations to which this Section 
applies. In addition, he shall be entitled to recover any sums paid to the 
creditor or merchant pursuant to the tr.nsaction. 

Comment 
1. Section 5.305 13 ~umulat;vc with 

the prior remedies for oonsum~rs. 
dec:1ares thllt not only must the 
chant pay a penalty for his 

is entitled to ab:coJutely no 
for the transaction in which 
been a violation. 

Section 5.306 (TERMS AND ACTION WHICH ARE VOIDj 

Any charge, practice, term, clause, provision, security interest or 
other action or conduct in violation of the provisions of this Act shall 
confer no rights or obligations enforceable by action. 

Section 5.307 [CONSUMER'S ATl"ORNEY'S FEES: 
TIME liMITATIONS\ 

(I) In any action to enforce a consumer's remedy under this Part. 
or 10 enforce any other consumer's right with respect to any 
transaction subject to thls Act, whether as an original claim. set-off or 
COllnterclaim. a consumer who prevails shall be awarded reasonable 

Fees shall be measured by the amount of time 
expended by the consumer's attorney aoo not by the 
the recovery. If the COn<umer is represented by a non-profit 

",..,. nization in such a case, the organization shall be awarded a service 
in lieu of attorney's fees, equal to the amount of fees a private 

attorney would be awarded for the same services. 

Any action brought by a consumer to enforce rights pursuant 
to thls Act may be commenced within one year after the due date of 
the last scheduled payment of the transaction in question or four years 
after consummation of the agreement, whichever is later. Rights under 
this Act may be asserted as a defense, set-off or counterclaim to an 
action against the consumer without regard to this time limitation. 
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Comment 

Sec. 5.307 

I. This Section provides that a con
sumer who prevails in an action under 
this Act is entitled in aU cases to 
reasonabre attorney'!\.' fee1\;. It deviates 
from similar statutes by (J ) allowing the 
conSumer attorney's fees based upon 
the time and effort sPQnt by the attor-

rather than the amount or recovery; 
(2) maklng clear that fees for legal 

Section 5.308 [CLASS ACflONS1 

servtces wiU b~ payable to non-profit 
organiza.tions $l.Iclt as legal services pro
grams. 

2. Subsection 
that the 
right of 
asserL his 
claim. set-off, 

(I) Any person may bring a civil.ction on behalf of himself and oil 
other persons in the state similarly situated to restrain a person from 
viol.ting this Act or from engaging in a course of fraudulent or 
uncCfnscionahle conduct and for other appropriate relief including 
damages and penalties provided in this Act. 

(2) At the time of flling the class action the plaintiff shall notilY 
thc Administrator of the action, and the Administrator shall be 
permitted. upon application, to join as party plaintiff in accordance 
with the provisions of Section 6.111. 

(3) The proceeding of the class .ction shall be governed by the 
standards sct forth in Section 6.111 whether Of" not the Administrator 
joins the action. 

(4) 'The plaintiff may apply for temporary relief, and if the court 
finds after hearing held upon notice to the defendant that there is 
reasonable cause to believe that the defendant is engaging in or is likely 
to engage in conduct sought to be restrained. it may grant any 
temporary relief or restraining order it deems appropriate. 

to prosecute class 

Comment 
Courts for violations or the 
Truth in Lending Act. Violatio 
Federal Act nOW also constitute 
tions of this Act under S, 
Section 5.308 makes it 
prosecute clw actions in 
(or viola.tions or the Federal Act. 

Section 5.309 ILlABII...ITY OF CORPORATE OFFICERS I 

Damages Or penalties awarded to a consumer (or a violation of this 
Act which cannot be collected from a corporation by reason of its 
jll£Olvency may bc assessed against the principal officer.; of the 
corporation. 
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Sec. 7.101 

Section 

NA TIONAL CONSUMER ACT 

I:'ART J 

GENERAL PROVISIONS 

7.101 Short Title 

Art. 6 

7.102 Scope 
7.103 Definitions: "Claim"; "Debt Collection"; "Debt Collector" 

Section 7.101 [SHORT TITLE] 
This article shall be known and may be cited as National Consumer 

Act Debt Collection. 

Section 7.102 [SCOPE] 
This article applies to conduct and practices in connection with the 

collection of obligations arising from consumer transactions. 

Section 7.103lDEFINITIONS: "CLAIM"; "DEBT COLLEt.'ION"; 
"DEBT COLLECTOR"] 

(I) "Claim" means any obligation, or alleged obligation. arising 
from a consumer transaction. 

(2) "Debt Collection" means any action, conduct or practice in 
connection with the solicitation of claims for collection or in 
connection with tile collection of claims, that are owed or due, or are 
alleged to be owed or due. a merchant by a consumer. 

(3) "Dcbt COllector" mcal1S any person directly or 
indirectly in debt collection, and includes any person sells or offers 
to sell forms represented to be a collection system, device, or scheme 
intended or Calculated to be used to collect claims. 
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Section 

7.201 
7.202 
7.203 
7.204 
7.205 
7.2015 
7.207 
7.208 
7.209 

DEBT COLLBCTION 

PART 2 

PROHIBITED PRACTICES 

Practice of Law by Debt Coilectol'S 
Threats or Coercion 
Harassment; Abuse 
Unreasonable Publication 

Sec. 7.201 

Fraudulent, Deceptive or Misleading RepresentationS 
Unfair or Unconscionable Means 
Postal Violatio~s 
('.ertain Assignments 
Rules and Regulations 

Se<:tion 7.201 [PRACTICE OF LAW BY DEBT COLLECTORS I 

Unless a licensed attorney in this State. nO debt collector shall 
engage in conduct deemed the practice of law. Without limiting the 
general application of the foregoing. the following conduct is deemed 
the practice of law: 

(I) the performance of legal services. furnishing of lcgal advice. 
or false representation, direct or by implication, tllat any person is an 
attorney; 

(2) the solicitation of assignments of claims for the purpose of suit 
or at the instigation of an attc>mey; 

(3) the institution of judicial proceedings on behalf of otller 
persons except on an assigned claim; 

(4) any communication with debtors in the name of an attorney or 
up"n stationery or other written matter bearing an attorney's name; 
and 

(5) any demand for or payment of money constituting a share of 
compcn~tion for selYices performed or to be perfonned by an attorney 
in collecting a claim. 

Section 7.202 [THREATS OR COERCION} 

No debl collector shall collect or attempt to collect any money 
alleged to be due and owing by means of any threat, coercion or 
attempt to coerce. Without limiting tile general application of tile 
foregDing, the following conduct is deemed to violate. this Section: 

(I) The use, or express or implicit threat of use, of violence or 
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other criminal means~ to Cause harm to the person, reputation or 
property of an y person; 

(2) The accusation or threat to accuse any person of fraud or any 
crime, or any conduct which, if true, would tend to disgrace such other 
person or in any way subject him to ridicule, or any conduct which. if 
true. would tend to disgrace such other person or in any way subject 
him to ridicule or contempt of society; 

(3) False accusations made to a(lother person. including any credit 
reporting agency, that a consumer is willfully refusing to pay a just 
debt, or the threat to so make false accusations; 

(4) The threat to sell or assign to another the obligation of the 
consumer with an attending representation Or implication that the 
result of such sale or asaij;nment would be that the consumer would 
lose any defense to the claim or would oe subjccted to harsh, vindictive 
or abusive collection attempts; 

(5) The threat that non-payment of an alleged claim will result in 
the arrest of any person Or theseizuro, garnishment, attachment or sale 
of any property or wages of that person without there being in effect a 
court order permitting such action; and 

(6) The threat to take any action prohibitod by this Act or other 
Jaw regulating the debt collcctor's conduct. 

Section 7.203 IHARASSMENT; ABUSE] 

No debt collector shall unreasonahly oppress, harass, Or abuse any 
person in connection with the collection of or attempt to collect any 
claim alleged to be due and owing by that person or another. Without 
limiting the generd] application of the foregoing, the following conduct 
is deemed to violate this Section: 

(I) The use of profane or obscene language or language that is 
intended to unreasonably abuse the hearer or reader; 

(2) The placement of telephOne calls without disclosure of the 
caller's identity and with the intent to annoy, harass or threaten any 
person at the called number; 

(3) Causing expense to any person in the form of long distance 
telephone tolls, telegram fees or other charges incurred by • medium of 
communication, by concealment of the true purpose of the notice, 
letter, message or communication; and 

(4) Causing a telephone to ring or engage any person in telephone 
conve~tion repeatedly or continuously, or at unusual times Or at times 
known to be inconvenient, with intent to annoy, harass, or threaten 
any person at the called numher. 
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Section 7.204 (UNREASONABLE PUBLICATION I 

No debt collector shal! unreasonably publicize inrormation relating 
to any alleged indebtedness or debtor. Without limiting tile general 
application of the foregoing, the foll()wing conduct is deemed to violate 

'this Section: 
(I) The communication of any information relating to a con

sumer's indebtedness to any employer Or his agent; 

(2) 'lbe disclosure, publication, or communication or information 
relating to a consumer's indebtedness to any relative or family member 
of the consumer, except through proper legal actIon or process or at the 
express and unsolicited request of the relative or family member; 

(3) The disclosure, publication. or communication of any informa
tion relating to a consumer's indebtedness to any other person, by 
publishing or posting any Ust of consumers, commonly known as 
"deadbeat lisis", by advertising for sale any cwm to enforce payment 
thereof, or in any other manner other than through proper legal action, 
process or proceeding; and 

(4) The use of any form of communicatioll to tbe consumer, which 
ordinarily may be secn by any other persons, that displays or conveys 
any infomt.tion ahout the alleged claim other than the name, address, 
and phone number of the debt collector. 

Section 7.205 [FRAUDULENT, DECBPTlVEOR MISLEADING 
REPRESENTATIONS] 

No debt collector shall use any fraudulent, deceptive or mis!eading 
representation or means to collect or attempt to collect claims or to 
obtain information concerning consumers. Without limiting the general 
application of the foregoing, the following conduct is deemed to violate 

this Section: 
(I) The use of any name, while engaged in debt collection, other 

than the debt collector's true name; 
(2) The failure to clearly disclose, in all communications made to 

collect or attempt to collect a claim or to obtain or attempt to obtain 
information about a consumer, that the debt collector is attempting to 
collect a claim and that any information obtained will be used for that 

purpose; 
(3) Any false representation that the debt collector has in his 

possession information or something of value for the consumer, that is 
made to solicit or discover information about the consumer; 

(4) The failure to clearly disclose the name and full business 

141 



Sec. 7.205 NATIONAL CONSUMER ACT Art. 7 

address of the person to whom the claim has been assigned for 
collection, or to whom the claim i~ owed, at the time of making any 
demand for money; 

(5) Any false representation or implication of the character, extent 
or amount of a claim against a consumer, or of its status in any legal 
proceeding.: 

(6) Any false representation or false implication that any debt 
collector is vouched for, bonded by, affIliated with or an in~trument
ality, agent or official of this State or any agency of the Federal,State 
or local govenlment; 

(7) The use or distribution or sale of any written communication 
which simulates or is falsely represented to be a document authorized, . 
issued or approved by a court, an official, or any other legally 
constituted or authorized authority, or which creates a false impression 
about its source, authoriz.ation or approval; 

(8) Any representation that an existing obligation of the consumer 
may be increased by the addition of attorney's fees, investigation fees, 
service fees or any other fees OT charges when in "fact such fees or 
charges may not legally be added to the existing obligation; and 

(9) Any false representation or false impression about the status Or 
true nature of or the services rendered by the debt collector or his 
business. 

Section 7.206 [UNFAIR OR UNCONSCIONABLE MEANS] 

No debt collector shall use unfair or unconscionable means to 
collect or attempt to collect any claim. Without limiting the general 
application of the foregoing, the following conduct is deemed to 
violate this Section: 

(I) The seeking or obtaining of any written statement or acknowl
edgement in any form that specifies that a consumer's obligation is one 
incurred for necessaries of life where the original obligation was not in 
fact incurred for such necessaries; 

(2) The seeking or obtaining of any written statement or acknowl
edgement in any form containing an affirmation of any obligation by a 
consumer who has bcen declared bankrupt, without clearly disclosing 
the nature and consequences of such affumation and the fact that the 
consumer is not legally obligated to make such affirmation; 

(3) The collection or the attempt to collect from the consumer all 
or any part of the debt collector's fee or charge for services rendered; 

(4) The collection of or the attempt to collect any interest or other 
chaTgc, fee, Or expense incidental to the principal obligation unless such 
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interest or incidental fee, charge, or expense is expressly authorized by 
the agreement creating tile obligation and legally chargeable to the 
consumer; and 

(5) Any communication with a co,,"umer whenever it appears that 
the consumer is represented by an attorney and the attomey', name 
and address are knowll. 

Section 7.207 [POSTAL VIOLATIONS] 

No debt collector shall use, or distribute, sell or prepare for use, any 
written communication that violates or fails to conform to United 
States Posta! Laws and Regulations. 

Section 7.208 [CERTAIN ASSIGNMENTS] 

No debt collector shall take Or accept for assignment ·any of the 
folIowing: 

(I) An assignment contemplating the filing of attachment or 
garnishment of the consumer's property on a claim arising out of an 
obligation made and to be performed outside this State; 

(2) An ."ignment of any claim for attorney's fees which have not 
been lawfully provided for in the writing evidencing the obligation; or 

(3) An assignment for collection of any claim upon which suit has 
been filed or judgment obtained, without the debt colIector first 
making a reasonable effort to contact the attorney representing the 
consumer. 

Sedion 7.209 [RULES AND REGULATIONS] 
The Administrator may establish rules and regulations providing 

further definitions and prescribing other conduct deemed in violation 
of this Part. 
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Unif.Consumer Credit Code 1974 § 5.201 

C 
Uniform Laws Annotated Currentness 

Uniform Consumer Credit Code 1974 Act (Refs & Annos) 
"iii Article 5. Remedies and Penalties 

"lii Part 2. Consumers' Remedies ili-efs & Annos) 
.. § 5.201. (Effect of Violations on Rights of Parties]. 

Page 1 

(I) If a creditor has violated any provision of this Act applying to collection of an excess charge or amount or en
forcement of rights (subsections (2) and (4) of Section 1.20 I), authority to make supervised loans (Section 2.30 I), 
restrictions on interests in land as security (Section 2.307), limitations on the schedule of payments on loan tenns for 
supervised loans (Section 2.308), attorney's fees (Section 2.507), charges for other credit transactions (Section 
2.601), disclosure with respect to consumer leases (Section 3.202), notice to consumers (Section 3.203), receipts, 
statements of account, and evidences of payment (Section 3.206), form of insurance premium loan agreement (Sec
tion 3.207), notice to co-signers and similar parties (Section 3.208), security in sales and leases (Section 3.30 I), no 
assignments of earnings (Section 3.305), authorizations to confess judgment (Section 3.306), certain negotiable in
struments prohibited (Section 3.307), referral sales and leases (Section 3.309), limitations on default charges (Sec
tion 3.402), card issuer subject to claims and defenses (subsection (5) of Section 3.403), assignees subject to claims 
and defenses (subsection (4) of Section 3.404), lenders subject to claims and defenses arising from sales and leases 
(subsection (4) of Section 3.405), limitation on enforcement of security for supervised loan (Section 5.116), or as
surance of discontinuance (Section 6.109), the consumer has a [claim for relief] [cause of action] to recover actual 
damages and also a right in an action other than a class action, to recover from the person violating this Act a pen
alty in an amount determined by the court not less than $100 nor more than $1,000. With respect to violations aris
ing from sales or loans made pursuant to open-end credit, no action pursuant to this subsection may be brought more 
than two years after the violations occurred. With respect to violations arising from other consumer credit transac
tions, no action pursuant to this subsection may be brought more than one year after the scheduled or accelerated 
maturity of the debt. 

(2) A consumer is not obligated to pay a charge in excess of that allowed by this Act and has a right of refund of any 
excess charge paid. A refund may not be made by reducing the consumer's obligation by the amount of the excess 
charge, unless the creditor has notified the consumer that the consumer may request a refund and the consumer has 
not so requested within 30 days thereafter. If the consumer has paid an amount in excess of the lawful obligation 
under the agreement, the consumer may recover the excess amount from the person who made the excess charge or 
from an assignee of that person's rights who undertakes direct collection of payments from or enforcement of rights 
against consumers arising from the debt. 

(3) If a creditor has contracted for or received a charge in excess of that allowed by this Act, or if a consumer is enti
tled to a refund and a person liable to the consumer refuses to make a refund within a reasonable time after demand, 
the consumer may recover from the creditor or the person liable in an action other than a class action a penalty in an 
amount determined by the court not less than $100 nor more than $1,000. With respect to excess charges arising 
from sales or loans made pursuant to open-end credit, no action pursuant to this subsection may be brought more 
than two years after the violation or passage of a reasonable time for refimd occurs. With respect to excess charges 
arising from other consumer credit transactions no action pursuant to this subsection may be brought more than one 
year after the scheduled or accelerated maturity of the debt. For purposes of this subsection, a reasonable time is 
presumed to be 30 days. 

(4) Except as otherwise provided, a violation of this Act does not impair rights on a debt. 

EXHIBIT 
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(5) If an employer discharges an employee in violation of the provisions prohibiting discharge (Section 5.106), the 
employee within [ ] days may bring a civil action for recovery of wages lost as a result of the violation and for an 
order requiring reinstatement of the employee. Damages recoverable shall not exceed lost wages for six weeks. 

(6) A creditor is not liable for a penalty under subsection (1) or (3) if he notifies the consumer of a violation before 
the creditor receives from the consumer written notice of the violation or the consumer has brought an action under 
this section, and the creditor corrects the violation within 45 days after notifying the consumer. Ifthe violation con
sists of a prohibited agreement, giving the consumer a corrected copy of the writing containing the violation is suffi
cient notification and correction. If the violation consists of an excess charge, correction shall be made by an ad
justment or refund. The Administrator and any official or agency of this State having supervisory authority over a 
supervised fmancial organization shall give prompt notice to a creditor of any violation discovered pursuant to an 
examination or investigation of the transactions, business, records, and acts of the creditor (Sections 2.305,6.105 
and 6.106). 

(7) A creditor may not be held liable in an action brought under this section for a violation of this Act if the creditor 
shows by a preponderance of evidence that the violation was not intentional and resulted from a bona fide error not
withstanding the maintenance of procedures reasonably adapted to avoid the error. 

(8) In an action in which it is found that a creditor has violated this Act, the court shall award to the consumer the 
costs of the action and to his attorneys their reasonable fees. In determining attorney's fees, the amount of the recov
ery on behalf of the consumer is not controlling. 
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C 
Uniform Laws Annotated Currentness 

Uniform Consumer Credit Code 1968 Act (Refs & Annos) 
"'lil Article 6. Administration 

"i5l Part 1. Powers and Functions of Administrator (Refs & Annos) 

Page I 

... § 6.111. [Injunctions Against Unconscionable Agreements and Fraudulent or Unconscionable 
Conduct]. 

(I) The Administrator may bring a civil action to restrain a creditor or a person acting in his behalf from engaging in 
a course of 

(a) making or enforcing unconscionable terms or provisions of consumer credit sales, consumer leases, or con
sumer loans; 

(b) fraudulent or unconscionable conduct in inducing debtors to enter into consumer credit sales, consumer leases, 
or consumer loans; or 

(c) fraudulent or unconscionable conduct in the collection of debts arising from consumer credit sales, consumer 
leases, or consumer loans. 

(2) In an action brought pursuant to this section the court may grant relief only if it fmds 

(a) that the respondent has made unconscionable agreements or has engaged in or is likely to engage in a course of 
fraudulent or unconscionable conduct; 

(b) that the agreements or conduct of the respondent has caused or is likely to cause injury to consumers; and 

(c) that the respondent has been able to cause or will be able to cause the injury primarily because the transactions 
involved are credit transactions. 

(3) In applying this section, consideration shall be given to each of the following factors, among others: 

(a) belief by the creditor at the time consumer credit sales, consumer leases, or consumer loans are made that there 
was no reasonable probability of payment in full of the obligation by the debtor; 

(b) in the case of consumer credit sales or consumer leases, knowledge by the seller or lessor at the time of the 
sale or lease of the inability of the buyer or lessee to receive substantial benefits from the property or services sold 
or leased; 

(c) in the case of consumer credit sales or consumer leases, gross disparity between the price of the property or 
services sold or leased and the value of the property or services measured by the price at which similar property or 
services are readily obtainable in credit transactions by like buyers or lessees; 

(d) the fact that the creditor contracted for or received separate charges for insurance with respect to consumer 
credit sales or consumer loans with the effect of making the sales or loans, considered as a whole, unconscionable; 
and 

EXHIBIT 
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(e) the fact that the respondent has knowingly taken advantage of the inability of the debtor reasonably to protect 
his interests by reason of physical or mental infIrmities, ignorance, illiteracy or inability to understand the lan
guage of the agreement, or similar factors. 

(4) In an action brought pursuant to this section, a charge or practice expressly permitted by this Act is not in itself 
unconscionab Ie. 
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