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FEB I T 20U 
~I STATE OF WEST VIRGINIA 
~ THE TWENTY-SEVEN~H JUDICIAL CIRCUIT 

POST OFFICE BOX 581 
PINEVILLE. WV 24874 

WARREN R MCGRAW 
JUDGE 

February 17,2011 

The Honorable Rory L. Perry II, Clerk of Court 
The West Virginia Supreme Court of Appeals 
State Capitol Complex Bldg. 1, Room E-317 
Charleston, West Virginia 25305 

304-732-8000 
EXT. 245 OR 246 

Re: SER The Galloway Group y. The Honorable Warren R. McGraw, et al; Case No. 11 .. 0187 
I : ((IU : iii AilikAi I liM: :: I Ii : 2JUiJiiii !!Ii)) ki Ii I !ii!Uili! 12 : !iii Ii j( iIIiII 

Dear Mr. Perry: 

As to the suggestion that I would ignore the orders of a U.S. District Court, I am 

responding to the Petition for Writ of Prohibition presently pending before the West Virginia 

Supreme Court of Appeals in the above-referenced matter so as to dispel any such 

misapprehensions. 

To that end, please find enclosed herewith for filing in the above-referenced matter a 

copy of the December 1, 2010 Order of U.S. District Judge Robert C. Chambers, entered in 

Gal/oway and Associates, P LLC v. Fredeking & Fredeking Law Offices. Le, 2010 WL 

4953573 (S.D.W.Va. Dec.I, 2010). 

Cc: Je1'ftey M. Wakefield 
John D. Woo\c;n 

Very truly yours, 

Judge Warren R. McGraw 
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Westlaw. 
Slip Copy, 2010 WI.. 4953573 (S.D.W.Va.) 
(Cite as; 2010 WL 4953573 (S.D.W,Va.») 

H 
Only the Westlaw citation is cUITently available. 

Tbis decision was reviewed by West editorial 
staff and bot a:ssigncd editorial enbabeements. 

United States Disll'ict Court, S.D. West Virginia. 
GALLOWAY AND ASSOCIATES, PLLC, and 

Galloway and Associates, Plaintiffs, 
v. 

FREDEKING & FREDE KING LAW OFFICES. 
Le, a West Virginia Legal Corporation, and Fre­

deking & Fredcking, Defendants. 

Civil Action No. 3:10-0830. 
Dec. 1,2010. 

Jeffrey M. Wakefield, Katherine MacCallum Nicn­
o\s, Flaherty Sensabaugh & Bonasso, Charles[on, 
WY. for Plaintiffs. 

John D. Woolon, The Wooton Law Firm, Beckley, 
WV, for Defendants. 

ORDER 
ROBERT C. CHAMBERS, District Judge. 

*1 Pending before the Court is Plaintiffs' Mo­
[ion to Enforce the Court's October 8, 2010 Judg­
ment Order and to Enjoin Defendants from pro­
ceeding with their state action. [Doc. 46]. For the 
following reasons, the Court DENIES that motion. 
Further, the Court DENIES as moot (1) Plaintiffs' 
Motion to Reinstate Action [Doc. 40] and (2) 
Plaintiffs' Motion to Enjoin Defendants From Pro­
secuting State Court Action. [Doc.42]. 

BACKGROUND 
On October 8, 2010, this Court ordered the de­

fendants Fredeking & Fredeking Law Offices, LC, 
and Fredeking & Predeking ("Defendants") to sub­
mit to arbitration their contract-related claims in 
Wyoming County state court against the plaintiffs 
Galloway and Associates, PLLC, and Galloway and 
Associates ("Plaintiffs"). The claims al the heart of 
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the Court's Order concerned those raised under the 
1998, 2000 and 2001 agreements between the 
parties. An extensive account of the material facts 
need not be repeated here because the Court has 
already derailed those facts in its October 8, 2010 
Order. See Galloway and AsJ'ociates. PLLC v. Frl!~ 
dektl'lg & Fredeking Law Ojjices, LC, No. 10-0830, 
2010 WL 3955790 (S.D.W.Va. OCl.8, 2010). 

On November 4, 2010, the Court held 8 tele­
phonic conference with the parties' attorneys to dis­
cuss Plaintiffs' first motion to enjoin Defendants 
from disobeying the October 8, 2010 Order. It was 
Plaintiffs' contention that Defendants had, in willful 
violation of the Order. issued a summons and com­
plaint upon Plaintiffs to defend the claims in 
Wyoming County. During the conference call, the 
Court arrived at the conclusion that these docu­
ments were sent inadvertently. The parties then 
agreed that they would submit a joint stipulation 
and agreed order of dlsposition detailing the pro­
posed plan for proceeding to arbitration. 

Instead, Plaintiffs noW claim that Defendants 
continue to prosecute the Wyoming County action­
albeit in a deceiving manner. Namely, Plaintiffs 
contend that Defendants are essentially pursuing 
claims under the 1998, 2000 and 2001 agreements 
via their representative, RR. Fredeking) II 
("Fredeking"), the primary signatory to those agree­
ments on behalf of Defendants. 

DISCUSSION 
Plaintiffs seek from this Court an order per­

manently enjoining Defendants, and any parties in 
privity with them, from pursuing claims in state 
court under the 1998, 2000 and 2001 agreements 
that constitute the basis of the October 8, 2010 Or­
der. "The standard for a permanent injunction ... is 
similar to the standard for a preliminary injunc­
tion." Echosrar Sarelllle LLC v. Rollins, No. 
07-00096, 2008 U.S. Dist. LEXIS 8173, at '" 17, 
2008 WL 314145 (S.D.W.Va. Feb. 4, 2008). In de­
tennining whether to grant a preliminary injunction, 

«:I 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http:/(web2.westlaw.com!printJprintstream.aspx?sv=Split&prft=HTMLE&mt-WestVirgini,.. 2(17/2011 



Fax sent b~ 384 732 727262 WYO~ING CIRCUIT CLRK 82-17-11 14:17 Pg: 4/4 

Slip Copy, 2010 WL 4953573 (S.D.W.Va.) 
(Cite as: 2010 WL 4953573 (S.D.W.Va.» 

the Court must consider four factors: 

(1) the likelihood of irreparable hann to lhe 
plaintiff if the preliminary injunction is denied, 
(2) the likelihood of hann to the defendant if the 
requested relief is granted, (3) the likelihood that 
the plaintiff will succeed on the meriTS, and (4) 
the pub lie interest. 

"2 Direx Israel, Lrd v. Breakthrough Med. 
Corp., 952 F.2d 802, 812 (4th Cir.l991). There are 
two differences in the standards, however. First, to 
obtain a pennanent injunction, the plaintiff must ac­
tuaHy establish success on the merits. Echostar, 
2008 U.S. Dist. LEXIS 8173, at oj< 17-18, 2008 WL 
314145. In addition, the focus on irreparable harm 
must include the question of Whether the plaintiff 
has an adequate remedy at law.Id 

Plaintiffs contend that Defendants are simply 
ignoring die Court's Order by using Fredeking-who 
is, admittedly, not a party to die instant proceed­
ings-to prosecute their action in Wyoming County 
under the 1998, 2000 and 2001 agreements. 
Plaintiffs argue that Fredeking is in direct privity 
with Defendants, and is therefore bound the Court's 
Order. Plaintiffs further allege that Defendants 
mask dteir attempt to violate the Court's Order by 
proceeding against the Galloway Group, rather than 
Plaintiffs, as the named party. The Court finds this 
position untenable in light of its prior holding. 

Even if Plaintiffs are correct that Fredeking is 
bound by the October 8, 2010 Order by virtue of 
privity or equitable estoppel, this Court may still 
not exceed its subject matter jUrisdiction. In the Oc­
[Cber 8, 2010 Order, the Coun considered whether 
the Galloway Group, a West Virginia p9J'blership, 
was a true party in interest for the purposes of es­
tablishing diversity jurisdiction. The COUIt COD­

cluded that the Calloway Group is a West Virginia 
joint ventUre established by the parties through a 
separate fonnal agreement entered into in 2001. 
Despite the fact that Defendants alleged that all of 
the income generated by the pllJ'ties' business rela­
tionship was managed solely by the Galloway 
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Group, the Court declined to find that it was the 
real party in interest. [ndeed, if the Court had found 
otherwise, complete diversity would have been 
lacking in the first instance, and the Coun could not 
have granted Plaintiffs' Motion to Compel Arbitra­
tion. See Moses H. Cone Mem'l Hosp. \I. Mercury 
Constr. Corp., 460 U.S. 1, 25 n. 32, 103 S.Ct. 927, 
74 L.Ed.2d 765 (1983) (noting that the FAA re­
quires an independent basis for subject matter juris­
diction before the district court may order relief un­
der the act). 

The Court recognizes that litigants may some­
times u,titize tactics that have a collateral effect of 
undennining its orders. However, in this case, the 
Coun believes that the Circuit CoUrt of Wyoming 
County is perfectly capable of deciding which 
~c:la1ms should be submitted to arbitration in accord­
ance with the Court's October &, 20 I 0 Order, and 
which shoul.d not. To the extent that PLaintiffs al­
lege that Defendants have chosen [0 circumvent this 
Court's Order by prosecuting claims under the 
1998, 2000 and 200 I agreements against the Gallo­
way Group, a party who has no real interest in the 
dispute, it may file a motion to dismiss in Wyoming 
County on dtat basis. Accordingly, the Court de­
clines to enjoin the Defendants in the manner in 
which Plaintiffs have requested. 

CONCLUSION 
;'3 For the foregoing reasons, the Court 

DENIES WITHOUT PREJUDICE Plaintiffs' Mo­
tion to Enforce the Court's October 8, 2010 Judg­
ment Order and to Enjoin Defendants from pro­
ceoding with their state action, as well as Plaintiffs' 
request for attorney's fees and costS. [Doc. 46). Fur­
ther, for reasons apparent, the Cowt DENIES as 
moot (1) Plaintiffs' Motion to Reinstate Action 
[Doc. 40) and (2) Plaintiffs' Motion to Enjoin De­
fendants From Prosecuting State Coun Action. 
[Doc.42]. 

The Court DIRECTS the Clerk to send a copy 
of this Order to counsel of record and any unrepres­
ented parties. 

~ 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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