
IN THE CIRCUIT COURT OF MARSHALL (OUNTI, WEST VIR~INIA 

DEBBIE L. lflLOM 

Petitionff. 

VI. 

JOSEPH CICCHIRlLLo, COMMISSIONER 
WEST VIRGINIA DIVISION OF ' 
MOTOR VEHICLES. 

Respoadf!Dt 

O&Q'ER 

cadI ActioD, No. 06-C AP .. 24K 

RECEIVED 
NOV 212DOtV 

DMV -legal SeMc:es 

, This matter comes before the CoUI'1. on a Petition for Judicial Review under the 

Administrative Ptocedure Act, West Yirginia CO" § :!5A-5~1, et seq. tlnd § ~9A-S-4. 

N 
The Petitionet. Debbie L. Ullom. a rtsident or Marshall County. Wesl ~ini~ 

1':.:.. -1iIiii' 

was arrested in MarslaaJl County. West Virginia on tke 26th day of June ~ wi -• I -.... •• N 

charged with the misdemeanor ofTense of driving under (be influence of alC5h~l. ~ 
, n· ~ 

appro;ximately &:39 p.m., lune 26. 2006. Trooper R.1. Busick (hereinafter the ~estiii 
~ c.n 

, ...... 
Officer"), or the West Virginia State Police. was on routine patrol approximately one 

mjJ~ 'from Number 2 Ridge. at the GoJden Ridge intersection in Marshal County. West 

Viraitlia. At rhat time. the Arresting Officer observed a white Subaru with lhe parking 

lights engaged. The vehicle's engine was not engaged and the vehicle was parked off of 

Lhe road. The ,chicle: cxhihited no apparenl daJnage and the Petitioner was not I>bscrved 

driving the vehicle. 

The Arresting Offie\l'.f parked his vchide beside the white Subaru in ord~r 10 do n 

road sarety cbe~k. While asking the Petitioner 'if she was h:lvini any problems, the 

Arreslin.g Officer observed the Petitioner's eyes appeared bloodshot and glassy. The 



·f a.4 

Arresting Officer 3·150 noticed her speech sounded slurred. The Arresting Officer further 

observed the Petitioner exhibited unsteady mOlor skills, and he delec1ed the odor of an 

alc:'oholic bevera.ge on her breath. The Arresting Officer obseTVed the Petitioner WOlS 

unsteady while walkin&,. The Arresting Officer administered a s~ries of fie1d sobriety 

tests 10 the Petitioner, inclllding the horizontal ga:ze nystagmus. one-leg st3nd, and walk­

and-tum tests; the Pe'ilion~r fililed ull three of these lests. The A.rresting Officer arrested 

the Petitioner for driving under the innuence or alcohol at 8:39 p.m. on June! 26. 2006, in 

Marshall County. West Virginia. The Arresling Officer transponed the Petitioner to the 

Marshall County Sherirrs omce. 

The secondary chemical test was not administered in accordance with Title 64. 

Code ot' State Rules, Serie~ 10 .. The Arresting Officer W!!S lrained at the West Virginia 

State Police Academy to aliminister st(;ondary chemical tests of the breath. and has been 

certi fled as a test administr.ator by the West Virginia. Department (If Heilhh since March 

30. 2004. The Arresting Officer observed the Petitioner for twenty (20) minutes before 

administering a sc:c.ondary chemical lest of the breath. Although he observed the 

Petitioner for 20 minutes. he faile-d to testify that he observed 110 oral intake by the 

Petitioner during that period prior to administration of the 5ccondary chemical test, in 

ac.cordanc.e with Tille 64. Code of State Rules. Series 10. . 

Tile Petitioner'S driver'S license was revoked for a period of six (6) months by a 

Idler from the Division (If Motor Vehicles dated July 13. 2006. The effective dale of 

revocltion was August 17.2006. Thl! Petitioner, by counsel. requested a timely hearing 

!Tom the Division of Motor Vehicles. On September 28, 2006, the Division or Motor 

Vehicles conducted a hearing on the issue of !.he Petitioner's dnver'slicense. As a result 
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of that hearing, the Petitioner's driver's license was r:voked for period of sj~ (6) monlhs 

by Order of ~he Commissioner dated December \ 8, 2006. The Petitioner appeals th;lt 

decision. On Septen~ber 7. 2007. a hearing on the Slatus of the Petitioner's case'was 

h.eld in this COllrt, 

The Petitioner asserts the decision ,or the Respondent is clearly wrong in view of 

the reliable, probative, ond substantial tvidence on the whole reeord. and is erroneOLlS 35 

a nllmer of law, 

Specifically. the Petitioner states several errors of both law and facl exist: (I) the 

Arresting Officer h3d flO reasonabl~ grounds to believe the Petitioner was driving a. molor 

vehicle in this S~ate while under the influence of alcohol; (2) the Petitioner was 

unlawfully or improperly placed under arrest for lhe orrense of driving under the 

influence of alcohol; (3 J the proof' elicited a1 the hearing wa.s not sufficient to hold th3: 

the petitione.r was driving uJlder the innuence of alconol: (4) the Petitiol'lcr was precludeci 

fr011'l lJleanin~ful cfQss"euminarion of l'rle Arresting Officer At the hearing held in this 

maLler, the Peti[icner asked one qUe5lion of tne Arresting Officer and WlI.5 then ~ubjecled 

to intimidation that prevented the Petitioner ftom llny meaningful cross-examinatiQn (If 

It:e Arresling Officer, and further had the effect o(preventing her from t~5tifyil1g on ner 

own behal r: IS) the criminal charses against the Peritioller filed by the Arresting Officer 

in Magistratf' Court \\~ere dismi$sed. which should 'lave been cOl1sidered probalivt> 

cvidcn,"c which would tend Ito prove tbt the revocation order should be dismissed; :lnd 

(6) for other reasons apparent on the face of [he record, 

··Upon judicial review or a contested case under the W cst Virginia Adntinistrdtive 

Proced~e Act, Chapter .:!9A. Miele 5. Seclion 4(g), lh~ oircuit court may affirm the 
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order or decisiort of the agency or remand the case ror rurther proceed.ings. The circuit 

r:ourt shalJ're\'crse. vacate ,or modify the order or decision of the agency if the substantial 

ri~l1ts of the pedtkiner or ~tjrion('rs hllve been prejudiced because lhe administrative 

findil\gs. ir.ferencc:s, com:wiiol'ls. decision Or order are: (1) In violat.ion or constitutional 

or itiltl.l~Ory p!'(wisions: or (2) In excess of the statutory allthonty or jurisdieti(m or !he 

agmc:}' or, (3) Made upon unlawful procedures; or (4) Affected by other error or law; or 

(5) Clearly wrona in ~'iew or the rellable, probative ;.mrl substantial evidllmce on lhewhole 

record; or (6) .. o.rbitr.u:y and capricious or characterized by abuse of discretion or c.learly 

unwarra!1led exercise or discretion." Syllabus Point 2, Shepherdstown Volyntsrer fu 

Dept. v. We~ Virginia Hu'Dl!! Bights Comm·n. 172 W. Va. 627,309 S.E.:!d 342 (1983): 

Syllabus Point 1. Johfl$on Y. State Oqzt. of Malor Vehicles, 173 W.Va. 565,318 S.E.2d 

6J6 (1984); and Syllabus Point 2.. Cunningham v, BechLhold, 186 W. Va. 474.413 S.E.2d 

129 (19S1). 

Th. issu~ the Commissioner was asked to resolve was whelher the Petitioner 

Ol'eratai a motor vt'hi«;,le under the influence of alcohol. The standard pursuant to West 

Virainia Code ~ 17C·S·2(dl) is the prt'pOnderance of the evidence. The "preponderance 

of the. evidence" means the evidence that has lhe gre,tuer weight and is the most 

convincing. It is sometimes referred t.o as suffidcm evidence of such quality as to 

prevail. 

Tlte Pelitioncr alleges the arreslins officer did not have reason.:.ble grounds tll 

believe the Petitioner was driving a motor vehicle in this State while under the innuence 
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In the olbsencc of a. chemical sobriety test, the St:ue mUSl prove by a 

preponderance of the evidence that: {I) tile driver was operating a motor vehicle on a 

publie street or highway: (2) the driver e~hlbited signs or symptoms of intoxication; and 

(3) the!! driver cOI')$l.1med a)eoholic beverages. Syllabus Poinr .2, Albrecht v. Slillt=. 173 

W.Va. 268.314 S.E.20 859 (1984). 

Fi~ however. aD oflicer must have reasonpble suspidon IQ make an 

investig;11ory stop of a vehicle. An officer may stop a vehicle to invesligate irthe officer 

h3S an artjculable reasonable suspicion that il person driving a vehicle has committed, is 

committing, or is 3boUllo commit a crime. State v. Stuan, 192 W. Va. 428. 45:.1 S.E . .:!:.:l 

886(994); Myscatell y. Cline. 196 W.Va. 588,474 S.E.ld SIS (1996). Tile Arrestit\S 

Officer here testified he observed Ii vehicle parked ott the roadwa.y with. its et1Iine turned 

on: its parking lights properly engaged, no apparent damage on t'he vehicle, and with no 

sign of a distress signal from the driver. This evidence is insufficient 10 support a 

re:lsotlable suspicion or the Arresting Officer a.s grounds (or lUI investigatory stop. 

Nothin& in Ihe Wesl Vir~jl1ja Cgde requires an individual to sl.:bmit to any lype or 

field sobriety lest or for an officer to administer tests 10 those: suspected or drivins under 

the influe.nte of alcohol andJor drugs. Albrecht v. State. J 13 W. Va. 268. 314 S.E.2d 859 

(1984-). ' Th! field sobriety leSI is Dne of several mothods used by officers to det!:rmine 

whC'ther lin individual may be under Ihl:' innl.lcnc:es of alcohol and/or drugs. There are 0\."1 

provisiollS regarding how field sobriety cess are to be administered. Fu~her, thtre are 110 

provisions regardina what, if any, foundation mu!;t be laid [or the admission of field 

sobriety te$t results. 

s 
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The lmproved Sobriety Testing Manual does not restrict law enforcement officers 

35 to \vhat field ,sobriety tests they can administer. The manual recon,mends wl"1r.t 

guidclill<:S should be followed to Ildminister slich sobriety test. but 'does not mand3T::~ 

those gui"ctines. Moteove-t. scientific evidence is not required 10 pro\'c that an individunl 

is operatins a mOlar vehicle LInder the influence ofalcoho1. 

West Virginia Code § 17C-SA-taCa) (1994) ~does not require that a police officer 

ac,tuelly sec or observe a person move. drive. or operate a motor vehicle while the officer 

is ph)sicalt)l presenl before the officer Clln charge that persoll with a DUI under this 

sta(\lte. so long as all the !lUlTQunding eireum5lances indicate the vehicle could no\ 

otherwise be located where ir is unless il was driven tllere by that person." SyUabus Point 

3. Carte v. Cline \I, Rov£[. 488 S.E.2d 437.200 W.Va. 162 (1997). In the present cast'. 

lhe 5Ul'1'Oundir.g circumstances still do not give the officer a reason to have cOnO\lcted iln 

investigation. The vehicle was parked orf of the road. Ihe en&ine was not J'UMing. and 

there was no e ... idenc:e or erratic driving or evidence of driving in general. Further. the 

Petitioner was not requesting assistance, she did not have her ~meriency Oasners on, and 

no lowel, tight. Qr scarf was present to indicate the driver needed assistance. The vehicle 

wa! also no! illegally parked. it was not damaged or disabled, not W,,"S it interferin& wiln 

tr:lffk. Thus. the 5LIToLlnding circumstances show there W:1S no reason for the: Arresting 

Officer to confrort[ the Pe1iti:on~r a"d conduct an investigation, 

In addilion. this Court musl give subttantia,1 weigh! to the Pelitioner's .lcquittal Clr 

the criminal charges even lhough the: results of [he related criminal proceedings were Ilot 

befDre the Commission when he rendered the final decision. (0 Choma v, West Virginia 

Division of Motor Vehicles. the West Virginia Supreme court heJd that. "in 
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administrative proceedings under W. Va. Code § 17C-SA-l er seq., the commissioner of 

motor \;ehicles must consider and give substantial weight .\0 the resu.lts of relaled criminal 

proceedings involv'ing the same person who is the subject of the administrativ'e 

proceeding before the c.on\missioner. when evidence. of such resuhs is presented in the 

. administrative proceeding." SyllabUS Point 8, C.homa v. West Virginia Divisjon ofMolpr 

Vehicles, No. 28890.2001 WL 1511289. at·1 (W. Va. Nov. B. 2001). 

A iter c:lreful and mature consideration. after a review of the record. and after a 

review of the ipplit:ab1e case law and statulory Jaw. the Court finds tha.t the .o\rresting 

Officer did not have reasonable SlJ5picion to mak.e an investigatory stop and make i1 

lawful arrest of the Pelitio"er fOT drivil1i under the influence of alcohol. The facts in the-

instant case and the Lestimony the ArrestiflS Officer pro'Vid~ indicate that the Pelitloner 

did not cDmmit. was not committing. and was nOl going to commit a crime pursuant to 

the requirements for reasonable suspicion &s set forth in State v. Stuart. 192 W. Va. 4~8. 

452 S.E.2d SSCi (1994). The Arresting OffiC'er observed a while Subaru with the parking 

lights engaged while he w;:ts on routine patrol approximately one mile from Number 2 

Ridge. at the Golden Ridge interst:ction in Marshal County, West Virginia. The vehicle 

was stopped and parked oITthe roadway with its enaine turned off. The Arresting Officer 

did nN observe the: Petitioner driving the vlO!hiclc:. The Arresting Officer ",l1de no 

observation of crratie drivi", a.nl:! there wns no evidence of driving presented. The drive, 

\vas not requestinM assjst~nce: lller~ were no flashers on; there was no towel. liglll. or 

scarf 10 indicate the driver needed assislance: and the \'c::hic1e ",'liS no! iJle&ally parked. 

Moreover. the vehicle was not damaged or disabled, nor was the v~hjcle interfering wilh 
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oLher lraffle. Theretbn!.lh\lr~ w:u no reason lor the AlTesLing om~r to confn'nt the Pelili"tlt'r . 

and cOl'ldUtl an in\'estigation. 

Thus. alit to the:: ArTeSitins Officer'S lestinl ... 1ny :md the lai!urc 10 pn.l \', ahm the PC:[lliontf 

violalea :lny lmflic l:lw, flhe Coun finds then: iI: insufficient ~vidence tD show by :2 prepcmdt"rnnc:e 

o~lhe evidence that the Pelitiol1et drO\lf ::I motor vehicle while under the influence of aJt'obuJ. 

Acc,'lrdin\:ly. it is hereby ADJUDGED and ORDERED Ihal the reliefpfa)'(:d for is 

GRANTED. 

It is funher ORDERED that th~ Coml'l,issioner"s Order is REVERSED. 

It is further ORDERED Ihat the Petitioner's dTiv~'s lic~rJs~ and prh'irl!'~e 10 l.)p(.'r:lIt~ Il 

m(lt.or \'chicle are (ull), restored. 

To all nllings of Ihis Court :\d\'erse 10 either Pllrt)'. their objection is nl,)led and f'1;;Cl:pl;(ln 

is SD\'~d. 

The Clerk is direct-ed to transmit aLtested copies orlhis Order to the Petitioner's CL1Un;'i~1. 

Ihe Respondent.l1Jld the Oftice of the Pr(lsecu1ina Anomey or Marshall County. West Virginia. 

There bling Ilothinw further. Ihis matter is c.."lRDERED DROPPED from the Oock~t 1,)1' 

this Coun. 

Dated this ~ day of Ntwcmber. 1008. 

J!NTER: 
J udale Mark A. Karl 

" CoP)< Teate: 

s 
D8"id R c,'):;', , .. 

By_ V~"\j,;(\ 0 ('t.l~if 0·::.;, .: 


