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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA

DEBBIE L. ULLOM

Petitioner,
Civil Action No, 06-CAP.24K
VS, '
JOSEPH CICCHIRILLO, COMMISSIONER | '
WEST VIRGINIA DIVISION OF RECEIVED
MOTOR VEHICLES. NOV 21 m@
LR
Respondent DMy - Legal Service s

ORDER
* This matter comes before the Court on a Petition for Judicial Review under the
Administrative Procedure Act, West Virginia Code § 25A-5-1. et seq. and § 29A-5-4.

The Petitioner, Debbie L. Ullom. a resident of Marshall County, Wes! (’.E.gm:.aa
was amested in Marshall County, West Virginia on the 26™ day of June 3%06 ’\ﬂ§
charged with the misdemeanor offense of driving under the influence of al cﬁh%l g
approximately 5:39 p.m., June 26, 006 Trooper R.J. Busick (hereinafier the !‘E?esn%
Officer™), of the West Virginia State Police, was on routine patrol approximately ;:e
mile from Number 2 Ridge, at the Golden Ridge intersectioﬁ in Marshal County, West
Virginia. At that time. the Arresting Officer observed a white Subaru with the parking
lights engaged, The vehicle's engine was not engaged and the vehicle was parked off of
the road. The vehicle cxhibited no apparcnt d#mnge and the Petitioner was not observed
driving the vehicle.

The Amresting Orﬁcer parked his vehicle beside the white Subari inorderio do a

road safety check. While asking the Pethiorer if she was having any problems, the

Arresting Officer observed the Petitioner’s eyes appeared bloodshot and glassy, The
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Arresting Officer also noticed her speech sounded slurred. The Arresting Officer further
observed the Petitioner e:ghibited unsteady motor skills, and he delected the odor of an
alcoholic beverage on her breath. The Arresting Officer observed the Petitioner was
unsteady while walking. The Amesting Officer administeréd a series of field sobricty
tests to the Petilioner, including the horizontal gaze nystagmus, one-leg stand. and walk-

and-turmn tesls; the Petitioner failed all three of these tests. The Arresting Officer arrested

the Petitioner for driving under the influence of alcohol at §:39 p.m. on June 26, 2006, in

Marshall County. West Virginia, The Arresiing Officer transported the Petitioner to the
Marshall County Sheri(Ts Office. |

The secondary chemical tesl was not adminisiered in accordnnce with Title 64,
Cade of State Rules, Series 10. - The Arresting Officer was (rained al the West Virginia
Stalé Police Academy to administer secondary chemical tests of the breath, and has been
certified as a test administrator by the West Virginia Department of Health since March
30, 2004. The Arresting Officer observed the Petitioner for twenty (20) minutes before
administering 2 secondary chemical test of the breath. Ahhough he observed the

Petitioner for 20 minutes, he failed to testify that he observed no oral intake by the

Petitioner durng that period prior 10 administration of the secondary chemical test, in

accordance with Title 64, Code¢ of Stale Rules, Series 10. -

The Petitioner’s driver's license was revoked for 2 period of six (6) months by a

letter from the Division of Mator Vehicles dated July 13, 2006. The effective date of
revocation was Avgust 17, 2006. The Petitioner, by counsel, requested a timely hearing,
from the Division of Motor Vehicles. On September 28, 2006, the Division ol Motor

Vehicles ¢onducted a hearing on the issue of the Petitioner's driver's license. As a result
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of that hearing, the Petitioner's driver's license was revoked for periad of six (6) months
by Order of thé Commissioner daled Deceniber 18, 2006. The Petitioner appeals that
decision. | On September 7, 2007, a hearing on the lslalus of the Petitioner's case was
held in this Court.

The Petitioner asserts the decision of the Respondent is clearly wrong in view of
the reliable, probative, and substantial evidence on the whole record, and is erroneous as
a matier of law,

Spectfically, the Petitioner states several errors of both law and fact exist: (1) the

goia

Arresting Officer had 110 reasonable grounds to believe the Petitioner was driving a moior

vehicle in this State while under the influence of alcohol; (2) the Petitioner was
unlawfully or improperly placed under arrest for the offense of driving under the
influence of alcchol; (3) the proof elicited at the hearing was not sufficient to held that

the petitioner was driving under the influence of alcohal; (4) the Petitioner was precluded

" from meaningful cross-examination of the Arresting Officer. At the hesring held in this

mater, the Petitioner asked one question of the Arresting Officer and was then subjecied
to intimidation that prevented the Petitioner from any mcanfngml cross-examination af
the Arresting Officer, and further had the effect of preventing her from testifying on her
own behalf: (5) the criminal charges against the Petitioner filed by the Arresting Officer
in Magistrate Court were dismissed, which should have been considered probative
evidence which would tend to prove that the revocation order should be dismissed: and
(6) for other reasons apparent on the face of the record.

“Upon judicial review ol a conesied case under the West Virginia Administeative

Procedure Act, Chapter 29A. Afticle §, Section 4(g), the circuit count may affim the
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order or decision of the agency or rernand the case for further proceedings. The cireuit
court shall reverse, vaca!c-of madify the order or decision of the agency if the substantial
rights of the petitioner or petitioners have been prejudiced because the administrative
findings, infersnces, conclusions, decision or order are: (13 In violation of constitutional
or statuiory provisions: or (2) In excess of the statutory authority or jurisdiction of the
agency or; (3) Made upon unlawiul procedures; or (4) Affected by other error of law; or
{5) Clearty wrong in view of the reliable, probative and substantial svidence on the whele

record; or {6) Arbitrary and capricious or characterized by abuse of discretion or elearly

unwarranted exercise of discretion.” Syllabus Point 2, Shepherdstown Volmm
Dept. v. West Virginia Human Rights Comm’™n, 172 W, Va 627, 309 S.E.2d 342 (1983)
Syllabus Point 1, Johnson v, State Dept. of Motor Vehicles, 173 W.Va. 565, 318 S.E.2d
616 (1984); and Syllabus Point 2, Cunningham v, Bechihold, 186 W, Va, 474, 413 5. E2d

129 (1991).

The issue the Comimissioner was asked to resolve was whether the Petitioner
operated a motor vehicle under the influence of aleohol. The standard pursuant to West
Virginia Code § 17C-5-2(d) is the preponderance of the eviﬁmce, The “‘preponderance |
of the evidence™ means the evidence thal h;s the greater weight and is the most
convincing. It is somstimes referred 10 as sufficien: evidence of such quality as to
prevail.

The Petitioner alleges the armesting officer 4id nol have repsonable grounds to

believe tha Petitioner was driving a motor vehicle in this State while under the influence

of alcohal.
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!n' the absence of a chemica! sobriety | test, the State must prove by 2
preponderance of the evidence that: (1) the driver was operating a. motor v«:hic:i;j on a
public street or highway: (2) the driver exhlibited signs or symploms of intoxication; and
(3} the driver consumed alcoh91ic beverages, Svllabus Point 2, Alhrecht v. Siate, i?ﬁ
W.Va 268,314 §.E.2d 859 (1984). |

First, however. an officer must have reasonable éuSpicion to make an
investigatory stop of a vehicle. An officer may étop a vehicle to investigate if the officer
has an articulable reasonable suspicion that a person driving a vehicle has commined, is
committing, or is about lo commit a crime. State v, Stuan, 192 W. Va. 428, 452 8.E.24
886 (1994); Muscarell v, Cline. 196 W.Va. 588, 474 S.E.2d 518 (199G). The Arresting
Officer hete'testified he observed a vehicle parked off the roadway with its engine turned
off, its parking tights property engaged, no apparent damagé on (he vehicle, and with no
sign of a distress signal from (he driver. This evidence is insufficient 10 support a
reasonable suspicion of the Arresting Officer as grounds for an investigatory stop.

Nothing in the Wesl Virginia Code requires an indjvidual to submit to any type of
field sabriely test of for an officer 1o administer tests 1o those suspected of driving under
the influence of alcoho} andvor drugs. Albrecht v, State 173 W. Va. 268, 314 §.E.2d §59
(1984). The field sobriety test is one of several methods used by officers to determine
whether an individual mayv be under the influences of aleohol and/or drugs, There are na
provisions regarding how field sobriety tests are to be administered. Fu.rther, there are no

pravisions reparding what, if any, foundation must be laid for the admission of field

sobriety test results,
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The Improved Sobriety Testing Manual does not restrict law enforcement officers
as to what field sobriety tesis they cen administer, The manual recommends what
guidclines should be followed to administer such sobriety tesi, but docs not mandata
thase guidelines. Moreover, scientific evi&ence is not required fo prove that an individual
is operating a motor vehicle under the influence oF alcohol.

West Virginia Code § 17C-5A-1a(a) (1994) “does not require that 2 police officer
aetuzlly see or obsarve a person mave, drive, or operate & motor vehicle while the officer
is physically present before the officer con charge that person with a DUI under this
statute, so long as all the surrounding circumstances indicate the vehicle could not
otherwise be located where it is unless il was driven there by that person.” Syllabus Point
3 C.;ane v, Cline v, Rover, 488 S.E.2d 437, 200 W.Va, 162 (1997). In the present case,
the surrounding circumstances still do not give the officer a reason 1o have comducted an
investigation. The vehicle was parked off of the road. the engine was not running. and
there was na evidence of erratic driving or evidence of driving in general. Further, the
Petitioner was not requesting assistance, she did not have her emergency flashers on, and

no towel, light, or scarf was present to indicate the driver needed assistance. The vehicle

‘was also not illegally parked, it was not damaged or disabled, nor was it interfering with

traffic. Thus, the stirounding circumstances show there was no reason Jor the Arresting
Officer 1o confront the Patitioner and conduet an investigation,
In addition, this Court mus| give substantial weighi 1o the Petitioner's acquittal of

the eriminal charges even though the results of the related cniminal progeedings were not

' before the Commission when he rendered the final decision. n Choma v. West Virginia

Division. of Motor Vehicles, the West Virginia Supreme court held that. “in
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sdministrative pruceedings under W. Va, Code § 17C-5A-1 ef seg., the commissioner of
mator vehicles must consider and give substantial weight 10 the results of related criminal
proceedings involving the same parson wha is the subject of the administrative

praceeding before the commissioner, when evidence of such results is presented in the

"administrative proceeding.” Syllabus Point 8, Choma v, West Virvinia Divigion of Moior

kmslss No. 28890, 2001 WL 1511289, a1 *1 (W. Va. Nov. 8, 2001).

Afler careful and mature consideration, after a review of the record, and after a
review of the applicable case Taw and statutory law, the Court finds that the Arresting
Officer did not have reasonable suspicion to meke an investigatorjr stop and make a
lawful arrest of the Petitioner for driving under the influence of alcohol. The facts in the
instant ¢ase and the (estimony the Astesting Officer provided indicate that the Petitioner
did not commit, was not commilting. and was not going lo commit a crime pursuant 1o
the requirements for reasonable suspicion as set forth in State v. Stuart, 192 W, Va. 428,
452 S.E.2d 8§36 (1994). The Arresting Officer observed a white Subaru with the parking
lights engaged while he was on rouline patrol approximately one mile {rom Number 2
Ridge, at the Golden Ridge intersection in Marshal County, West Virginia. The vehicle
was stopped and parked off 1he roadway with its engine turned off. The Arresting Officer
did not observe the Petitioner driving the vehicle. The Arresting Officer made no
observation of erralic driving and there was no cvidem:‘e of dnving presented. The driver
was not requesting assistance: there were no flashers om; there was no towel, light. or
scarf to indicate the driver needed assistance; and the vehicle was not illegally parked.

Moreover, the vehicle was not darnaged or disabled, nor was the vehicle interfering with
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other traf'ﬁc. Therefore. there was no reason for the Arresting Officer to confront the Petitioner
ard conduct an investigation. |

Thus, due w the Arresting Officer’s 1estimony and the failurc 10 preve ihat the Petitioner
violated any traflic law, ﬁfte Court finds therv is insufficient evidence to show by 3 preponderance
of the evidence that the Petitioner drove a motor vehicle while under thc influence of alcohol,

Accordingly. it is hereby ADJUDGED and ORDERED that the relief prayed for is
GRANTED.

| It is further ORDERED that the Commiissioner™s Order s REVERSED.

It is further ORDERED that the Petitioner’s driver's license and privilege 10 operate a
metor vehisle are fully restored.

To all rulings of this Count adverse to either party. their objection is noted and exception
is saved,

The Clerk is directed o transmit altested copies of this Order 1o the Petitioner’s counsel.
the Rgsp’ondcnh and the Oftice of the Prosecuting Aﬁomey o! Marshall County. West Virginia,

There being nothing further, this matter is ORDERED DROPPED from the Docket of
this Coun.

Dated this _ 8* doy of _November , 2008.

ENTER: It (7 K
Judge Mark A, Karl

A Copy Teste:
David R L "

8 " By TD‘G\: TAA vl‘;ﬁu*} Oaon




