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B PROCEEDINGS HAD HEREIN AND NATURE OF THE RULING BELOW

This is an appeal from the Order of the Circuit Court of Brooke County,
Qrantlng surnmary judgment m favor of the defendant and Appellee herein, Michael
Musulin. The incident which gave rise to the underlying action was an automobile
accident on June 8, 2001, during which Michael Musulin, was responsible for injuring
the Appeliant and causing the death of her bet dog, Grouchc. The Appeliant filed a

oompleint in the Circuit Court of Brooke County on February 18, 2002, alleging

‘various causes of action, requesting compensatory, emnotional and punitive damages.

. {Record Index' No. 2, Cornplaint)

An O;uer entered by the Circuit Cot rt on March 20, 2003, reflects the plaintiff's

acceptance of an oﬁer of judgment for her bodlly injuries. (Record Index, No. 244)

The damagee which the plaintiff was entltled o recover for the death of Groucho

thereupon beoame the sole remaining issue before the Court.

The defendant ﬂled a Motion for Summary Judgment requestlng the Court to
dismiss the Plaintiff's clalm for any loss related to Groucho in excess of the dog's
assessed value, which was estimated at somewhere between One Hundred Dollers
{$100.00) and One Hundred Fifty Dollars ($150.00). 'Record Index, No. 250,
Defendant’s Motion for Surnrnery Judgment Regarding Losses for the Dog ) Relying |

upon this Court in Julian v. DeVincent, 155 W.Va. 320: 184 S.E. 2™ 535 (1971). that

i plalntlﬂ’ may offer proof of either a dog s market value, its pecuniary value, or “some

special value.’ (emphas:s added), the Appellant urged the Circuit Court to reoognlze
that the proper measure of damages fro the death of her pet included not onEy

Groucho's fair market value, but also addltlonal evidence fo prove his particular and
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March 30, 2004)
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special value to her. In this regard, the loss of his companionship, as well as

evidence showing his “unique role” in the Appellant's life are important elements in

calculating h‘is true‘ vélue to the Appellant for the purpose of awarding damages.
By Order and Memorandum Opinion, dated March 30, 2004, the Circuit Court

Qranted the Defendant's Motion for S_ufnmary Judgrﬁe’nt limiting the Appellant's

recovery for the death of her pet iv an amount not o exceed its fair market or

assessed value. (Record Index, No. 259, Memorandum of Opinian and Order, Dated

s

having been granted, the instant appea
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II. STATEMENT OF THE FACTS

~ Shortly before midnight on June 8, 2001, the Appeliant and her friend were out
for a walk with the Appellant’s pet dog, Groucho. Suddenly they saw the headlights

-~
i

X
=
¥
[« %

e ot 3
UIS paiiitiy L

local bar. (Record Index, No. 248, Brief in Support of the Propriety of Non-Econornic

Damages to Compensate the Plaintiff Herein, citing the Depositions Testimony of

Helen Tracy Carbésho, pp. 70, 71, 81) As the car came speeding toward them, the -

Appellant reached down to pick up Groucho and pmted' him, but it was foo late. (id.)

The defendant's car struck both the Appeliant and Groucho, knocking the Appellant -

to the ground, causing injury to her and fatally injuring her beloved Groucho.

.T'he_ defendant never .stOppéd to check on the Appellant even though her
friend chased the car down the alley. Shortly thereafter he was observed "running” a
stop sign as he drove away from the scene of the accident.

The Appellant saw that Groucho trieﬁ to run aWay at ﬁrst but it was obvious
that he was too badly m;ured and he soon collapsed. (Id., citing pp. 103, 104) She
saw blood cormng from Groucho's nose, and she lay down on the pavernent with
him, trying {o soothe and caim hlm.' {id. citing p. 108) With the help of friends, she

eventually managed to get Groucho to an animal hospital located approximately

twenty-five (25) minutes away from the scene. She carried him into the hospital -

wrapped in blankets, which by that {ime were covered with his biood. {d.)

Un’fo;tuhate!y, Groucho had already died by the time the Appellant got him fo the -

hospital. (I_d_.) The Appellant lost her pet, her companion, her best friend that night,

and"by all accounts, she has never recovered from the trauma of that loss.
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'Appellant’s neighbor was able to provide police with the license number and
-description of the vehic:lé and later that eveninQ, police officers went fo his home
where they were met'by his mother, Sharon Musulin. She told the police that Michael_
Musulin, had come home frqrh work much earlier and that he had been sleeping ever
since. (Id., citing p.112.) Michasl Musulin refused to come to the door when the
officers asked if he woﬂld speak with t}.'nerh. |

o The Appéllgnt, _a. single woman, who lives alone and haé no chiicfren, had
O\.Arne.d Groucho ‘since he was a puppy. For eight and half years, he had been her

companion, her friend, he

]
)
5
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posed with him évery year for Qhri;_ﬂmas cards. Her entire life has been devastated
by_his loss, Indeed, in descn’bfng her feelings over Groucho’s death, Appellant
testified at her deposition that she "fe_els like the pain is never going fo go away.” (Id.,
citing pb- 135, 138). |

iil.  STANDARD OF REVIEW

Summary judgment is appropriate only when there is no genuine isé_ue as to
any material fact and the moving party is entitled to judgfnent as a matter of law. See

Hager v. Marshall, 202 W.Va. 577, 505 S.E. 2d 640 (1998). - The Appellant submits

that the defendant herein is not entitled to summary judgment as a matter of law.

IV. ASSIGNMENT OF ERROR RELIED UPON ON APPEAL

Appeliant submits that the Circuit Court erred in holding that West Virginia law

only allows for recovery of the fair market vaiue for the death of a pet dog. |
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POINTS AND AUTHORITIES RELIED UPON HEREIN

.CASES

* Jullan v. DeVincent, 155 W.Va. 320; 184 S E. 2" 535 (1971)
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- Brogseay v. osenindl, 443 N. 7.0 £40 £09 |
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Morgan v. Droupa, 702 A. 2d 630, 633, (Vt. 1977)

STATUTES

West Virginia Code Section

ARTICLES

Robin Cherxl Milier, Annotation, Darnages for Injuring or Killing a Dog
61 ALR. 5" 2001 ' _
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VL. ARGUMENT

The limited issue.'presently before this Court Is the proper measure of

damages which the plaintiff may recover for the death of her pet dog, Groucho.

W.'hil.e_ pets are general[y classified asr“property" under the law, there is certainly ho
disagr&efnent that their uniqué'ﬁaturé and the special kind of relationships which
exist bé‘m;één pe‘ts. and th:eir owners, sign'ificantly distingijishes-therﬁ frdrﬁ every other” _
kihd of .ir‘nanimate property. - We love them, and -'w_re worry about the.m.' We spoil
them, and we care for therﬁ. We decorate bur_hc:umés and afficés with _thcj;ir pictL;res,
aﬁd appreciate their-unconditioﬁai_ibv_e‘ for l;|5. They are part qf ou.ir fa.miiie's-, and we

grieve for them when they are gone. In a number of jurisdictions, the reality of this

difference has_ prorhpted questions and raised concerns as fo exactly how a pet

should be valued for purposes of awarding damages for its injury or death. In this
regard, the Appellant has argued throughout the course of this action that West
Virginia_is, in fact, émong those jurisdictions Whiéh have, at the very least, implici;c!y
recognized the special and important nature of the value which human owners place
upon the love and cornp.anionship of 'fheir pets. Appellee, on the other hand, '

contends that our pets are no - different than any intan’gible property and that

damages for:the loss of a pet in any amount above the accessed or fair market, vatue .

of the anirnal are not recoverable in West Virginia.

_ Fdr the reasons set forth bélow, the Appe!iant submits that the.Circuit Court
erred in grénting su_mmary-judgment to the Appellee cn the issue of damages. It is
further submitted that ;::ai:d judgment should be reversed and .th-:at the actioﬁ should

be remanded to the Circuit Court so that the Appellant can present evidence to prove
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the true and speciai value of her for a determihatioﬁlof the actual and true value of
the Appellant’s beferd pet, Groucho, based on the criteria set fer’ch herein.

Thie Court has already held that to recover damages for the loss of a dog, a
p!antin may prove the dog's market value, its pecuniary value or “some special
value.” ﬂv’i@n_\’.@ﬁ!m_c@g_t supra (Emphasis added.) In Jullan the appellant’e dog.

ran onto the plelntiff’s perch where it attacked and kliled the plaintiffs small dog.

_ Plalntlffs sued for the death cf their dog, and the lower court entered judgment in

their favor, for what |t termed the "value of the dog, in the emount of One Hundred

an femized stipulation of costs submitted by the parties and also included the

"amount of One Hundred Doliars ($100.00) for “sentimental value” and “mental

crue_lty;' suffered by the plaintiffs children. On appeal, the d.efendants claimed that the
pla.intiffs were not entitled to recover any amount ef damages for the death of their
dog besed upon West Virginia Code Section 19-20-12, which provides that “any
person whose dog shal_l be k.illed or injured wrongfully or unlawfully by any oﬂ":er'.
person shall have a right of action against the person wh’o' shall so kill er injure such

dog, but in no case can recovery be had in excess of the assessed value of such

. dog.” (emphasis . added) Since the plaintiffs dog had not been assessed, and

therefore had no “assessed value " the defendants argued that there couid be no

recovery of damages for its loss.

White the Court refused to hold that an owner’s failure to have a dog assessed

for tax purposes establishes that the dog has no Qefue,' it is also recognized that

there can be no recovery of damages for the death of injury of a dog unless sufficient
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evidence is presented to establish either its market value, its pecuniary value, or

some "special valué." Julain v. DeVincent, supra. Since the plaintiffs had offered no
sﬁch proof, and there had been no agreement by the parties as tq the value of the
dog which was kilied, there could be no recovery. The Céurt also noted that Section
_ i9—20»12 is “primérily concerned with the protejction. of registered dogs and criminal
offéUSes iﬁ \cohnectian thsfewiih" ,(‘l_d_.'_) A violation of the staiuie cﬁ_nstitut&s a
misdermeanor :aﬁcl ocours then a person “ill'lte'ntiqna!i.y and. unlawfully" kills or injures,
or ca_usés the dééth or inj_ury, of a f_egisteréd dog or any dog..., \n(hic.:h is aned., kept
and mainfiainéd_-s a pet by any :pEi'"Soﬁ.” id. citing W.Va. Code Section 198-20-12.
Since the plaintiffs dog in :ll__l_@ had not béen ki!!edlby a person, bﬁt 'by
another dog, the Court determined that Section. 19—20.—1'2 did ﬁot apply to the fa_cté
before it and declined to base ii‘s decisicin on the statute. The Appellant herein has
likewise maintained that Section 19-20-12 is not applicable to her case. lndeed',
there has been no findiﬁg of criminal liability against Miéhael Musulin regarding the
death of Groucho, and the underlying complaint does not seek relief pursuant to the
statute. Instead, the Appellant's complaint sounds in tort and has, as its basis, an
automobile accident and not aﬁ intentional, wilful and Unlawful kiling of the
Appellant's dog.
The_ Appeliant submit's.that the significance of the holding in Julian is its
'prﬁnouhcerﬁent of the law in West Virginia regarding the proper measure of damages
for the death of a dog. (See “Damages for Injuring or Killing & Dog, “Annotation, 61

AL.R. 5% 2001, summarizing the West Virginia standard for calculating damages as

“gither the dog's value to its owner, or the dog's market value, the Court not, or
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apparently not, indicating a preference between the two....") Reéogniﬂon ‘by the
Court that the value of a pet includes its "special value,” sets the stage,. so o speak,
for grieﬁing pet owners tb offer specific evidence prove the value of their pets to
them. | |
_4 In grantihg the 'defendan.t’s motion for summary judgment, the Circuit Court
. opined that if Section 19-20-12, and its limitation on .the amount of damages
B recovefable was not, inrfact cbntro'lling with respect to the Appellant's underlying
c!a:m then, "at issue sub udige is the appropnateness of allowing for the recovery of .
non-economic damages over the joss oT a pet” (Record Inde;;, No. 2589,
‘Memorandum of Opinion and Order, supra.) The Court ihe.'eupon_ conciuded that
there is no West Virginia authority which supports an award of non-economic
darmages in an action rnvorvmg the death of a dog (Id ) Citing West Vlrgmla Code
Sectlon 19-20-01 as evidence of the legislative intent that “any dog shall be and is
hereby declared to be personal. property within the meaning and construction of the
laws of this state....” the Court held fhat the measure t_:f damages is tHUS the fair
market value of such “property” at the time of its destruction. (id.) |
it is arguably nf interest that the CirCuii Court baséd this decision on a case
'deolded by this Court in 1954 wherein racovery was sought against a gas company

for damages to the plalntlff’s house fixtures, and fumiture as the result of a natural

'gas explosmn and subsequent fire. (Id. citing Stenger v. Hope Natural_ Gas Co., 139
W.Va, 549, 80 S.E. 2d 889 (1 954)).' ‘Certainly the deafh of a pet is not the same as
losing an inanimate object, and the exercise of comparing the two only serves to

,emphasi'za the Inherent unfaimess in viewing pets in the same way that we do



01/06/2005 17:57 FAX 304 232 8555 JIVIDEN LAW OFFICES io1d

inanimate property _objecté when it comes to damages for injury or destruf:tion
The Circuit Court also specifically rejected the applicability of Julian to the
Appellant’s case, or for that matter 1o any case, as a means of proving that the value
of a pet is more than its mere market value. Indeed mterpretmg dulian in such a |
manner, according to the Circuit Court, is to engage in an overly ‘broad” reading of
the case. In this regard, the Court cited. what it characterlzed as “persuasive
authority from other jurisdictions,” Which it cléirns "substahtiates" the posit.i.on that fhe
' recoVery of non-economlc damages is prohibited in cases involving the loss of a dog.

fidy, T
ASA=L¥ i !
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llant submiits however, that some of the cases, referred to and reiied
’ Upon b_Vthe Circuit Cou irt d I"IQT‘ in f..‘:lr‘i‘ :fahr{ for nrgpeg;t;gﬂs for ‘v“v'hiCh ’{..ey have
been cited.

Perhaps the mast obvious of these is the Wisconsin case of Rabideau v. City

of Racine, 243 Wis. 2d 486, 627 N.w.2d 795, 798 (2001) In an effort to demonstrate
that it does in fact understand that a pet's market value can never come close to its
true value, whlch resuits frcm the emotional bond and unique relatlonshlp pets and
their owners enoy, the Court quotes the Rabideau opinion, which acknowledg_es that
labeling a dog as “property” fails to édequéately describe the value human beings

place upon the companionship that they enjoy with a dog.” (ld., guoting Rabideau v.

City of Raclne _%) in this regard the Circuit Court then explains that despite the
Rabideau court‘s sympathy for the result, it nevertheless refused to extend the law in
such @ manner as to a!low recovery for non-economic damages " (Id.)

' _Exammatlon' of Rabineau, however, discloses that the Wisconsin Court in fact

never even reached the issue of non-economic damages. Indeed, the Court found

10
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that the plairitiff had altogether failed to allege propérty loss as part of her caust:a of
action, - Instead; her complaint stated only a claim for persqnét injuries. This
conclusion, according to the Court, "can be gleaned by the fact that the only actual
daméges she pleads are damages o heré.elf, not damages for the lost property value
of her dog.“ (1d. citing Rabinéau) Thus, because of the plaintiff's faiture to ptead the
vaiue of her dtag as part of her “aciual damage§ " the court Said that' “we cannot and
w:ll not construe her complamt as one for damages fo properfy by the tortuous actnon ‘
of another " (1d.) (emphasus added) |

In .ac-'ditian', some of the other decisions cited ny the Circuit Lourt which,
denied recovery to the plaintiffs therein, did so not becat.-se the cases invol
it]juries fo pets, but rather be_cause the allegetj claims were mi'ssing,-certain elénténts
or were riot sufficiently plead. A significant number of the cases, furthermore, were-
limited to the question of whether emt)tional and mental damage.s based t:n ‘claims of
negligent‘ or intentional infliction of emotional distress are permiasit:le in cases
involving the death or injury of pets. A’s‘ such, these cases likewise do not address the
matter under consideration here regarding the proper measure of damages in
assessing a pet’s intrinsic or actual property value. Indeed, the Rabideau court held
that the facts before it would not support a cialm for negligent infliction of emotjonal
dlstress but indicated that it could envision circumstances whereln certain facts.
mlght support a claim for intentional infliction of emotional dlstress (Id ) Significantly,
it was the difficulty presented by the plaintiffs request to allow a cause of action for
negl{igent infliction of emotional distrass which was thefsubjerct of the “public policﬁy" _'

discuss"sioh;engaged in by the Rabideau court and thus mistakenly cited by the

11
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Brooke County Circuit Court to show that its summary judgment decision is “in
accord” with other jUﬂSdlthOﬂS which are erwuse 'concerned” over the precedent
which may be created by allowmg owners of pets to recover non- -economic damages

Likewise, in Caroll v. Pock also c1ted by the Circuit Court, the holding by the Georg:a

Supreme Court was ilmrted to a fmdlng that under the facts of the case, the

defendant's conduct was not sufﬁcuently outragecus or egreglous enough o state g

" claim for the intenhonal infliction of emotional dustress

The Circuit Court also claimed that it could not find no basis of authonty in

West Virginia for making a d- tinction betweer animals and other kinds of property

with respect to the calculation of damages'under the law. In this regard, the Court

even stated that while the Legislature fmay at some point draw 3 distinction between

the two types of property, until such time, fhe Court’s power is limited to applying the
law and not creating it. In this regafd, the Appellant submnits that it is worth noting, if
only for the p_ur;;:ose of completing the record herein, that between the time that
Appellant filed the undérlying cause of action and the date upon which the Cbﬁrt
entered its order of summary judgment in favor of the defendant, the Legisiature did,
in fact, amend West Virginia Code Section 19-20-12 to eliminate the civil recovery
Iimitaﬁon of the assessed value of tﬁe dog. Thus, recovery of damages for the death
of a beloved pet s no longer constrained by the limitation of fair rarket value.

Whi!e this Court has‘ha'd occasion to acknowledgé and express its sympathy
for pet owners who Iose their compamon anirnals, the Appellant submits that the
present case affords the Court a perfect apportunlty to consider and clarify what kind |

of evidence in addition to fair market value, is admissible 1o prove a pet’s “special

12



VLA 2000 17:58 FAX 304 232 8555 JIVIDEN LAW OFFICES o17

value."_ln.thi_s 'way, other g.rieving ‘pet owners, who find themselves in a éituat.ion like
that of this Appellant can be fully and fairly compensated for their loss. In this regard,
fact‘ors_ Which ci-ther courts have considered in éstablishing vaiu.e include a pet's
qualities, its characteristics_ and how it is perscnally sﬁited_ to ils owner. The
companionship a.nd_ affecfion provided by a pet are also important elements of value
in determining compensatory damages. So too are the benefi¢ial effects on ar
plaintiff's ph__ysiological land psyéhologicai_health and well beringu "

Indeed, the Importance of the “loss of companionship” factor in valuing a pet

simply canno
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plaintiff. Brosseau v. Rosenthal, 443 N.Y.S 2d 285 (19.80). In Brosseau, a plaintiff in

a somewhat simi.lar situation to the Appellant herein testified about the p'sychoiogibal
trauma associated with the loss of her pet. The Court in that case was quick to both
recogni_ze and amphas'ize the importance of the close and special refationship
between the plaintiff and her dog. “To this retired woman who lived alone, this pet
was her sole and Vconstant companion." Id. Certainly the same is true of the
Appeilant herein, Evidencé of a pet's value based upon thé loss of its companionship
focuses Upon the bond which exists between an owner and his or her pet and the lost
value of that relationship. In this respect, it is clearly different aﬁd to be distinguished
from evidence regarding the manner in which the pet waé ihjﬁred and-the plaintiff's
emotional or sentimental reactions to the tragic event.

Furthermore, the fac:t that 'sﬁéh damages are not always capab.le of being

caiculated with absolute mathematical accuracy, dees not bar recovery by the

13
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plaintiff. |d. The loss of companionship suffered by Ifhe plaintiff must be cﬁﬁsidered
as “an elehent of the dog's aétﬁal va!ue.“‘ Nor does the fact that a plaintiff's dog may’
have no specific “ascéfl:ainable market value” limit recovery relative to a dog's valu.e.
Indeed, as the Vermont Sup.reme Court recogn_iied, like most pets, the worth of &
mixed breed dog. such as Groucho, “is not primarily f:nanaal but emotional; its value

derlves from the ammals relationiship. with its human companlons " Mcrgan v,

- Kroupa, 702°A. 2d 630, 633, (Vi. 1977)

Clearly, as this Court has st least implicitly recognized, the real *worth” of a pet

is not primarily financial, but emotional, and its vaiue derrves to a sugnmcant oegree
from the nature of the relationship between the pet and its owner. The chance to

‘produce evidence beyond a pet's fair market vaiue will result in compensation to pet

owners which rmore accurately reflects the true value of their pets.

i4
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Vil. CONCLUSION

The piéintiff herein shared every aspect of her life with her beloved pet doé.
When a companion animal is killed by thera'ct of another, the owner is entitled to
compensation, .Our pet.s- obtain. aadetefminabler value specifically by virtue 6f what
-they represent or what they are worth Gs, as their oWnerél The Appellant submits '
that this value is the pfapér rﬁeasure of damages in our iort system, lwhich has as its
goal the adequata compensat:on of plaintlffs for losses caused by defendants The
extensive protections and values animals are given under American law emphasizes
the rationale behind the spe_ciaf ."nea‘s-ure "ﬁf_ damages already recognized in a
number of junsdictlons and to date, at least implicitly by this Court as well, For the
reasons set forth above, the Appellant submits that an award of damages which
compensates her for Groucho's “special value,” based each and every one on the‘

factors and evidence discussed herein, is the only proper and just remedy herein

pursuant to West Virginia law.

Respectfully submitted,

TRACY HELEN CARBASHO
PlamtlfflAppellant

BY: }ba/l-%-zﬁ d -Lﬂ;‘)»uf—l’ﬂ\)
David A. Jividen, Esq. (WV #1889)
JVIDEN LAW OFFICES, PLIC
729 N. Main Street
Wheeling, WV 26003
304/232-8888
Counsel for Plaintiff/Appellant
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CERTIFICATE OF SERVICE

~I'hereby certify that on the 6" day of January, 2005, | served the foregoing
Appellant's Brief in Support of Appeal from Summary Judgment Entered on March
20, 2004 upon all counsel of record, by depositing a true copy thereof in the United
States mail, postage prepaid, in an envelope addressed as follows: '
W. Gus Saines, Esquire
McDermott & Bonenberger, PLLC
53 Washington Avenue
- Wheeling, WV 26003
Attorney for Defendant/Appelleel

')/' “-\ [L ﬁ '_.-*\ " [ ‘.
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David A. Jividen, Esq. (WV #1880)
JIVIDEN LAW OFFICES, PLLC
729 N. Main Street

Wheeling, WV 26003
304/232-8888 .

Counset for Plaintiff/Appellant
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