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MEMORANDUM DECISION

Petitioner Susan L. Delp, by Reginald D. Henry, &éorney, appeals the decision of the
West Virginia Workers’ Compensation Board of Revielublic Defender Corporation, by
Jillian L. Moore, its attorney, filed a timely resmse.

This appeal arises from the Board of Review’s Fi@aller dated January 27, 2014, in
which the Board affirmed an August 2, 2013, Ordethe Workers’ Compensation Office of
Judges. In its Order, the Office of Judges affirnleel claims administrator's March 2, 2011,
decision which granted Ms. Delp a 2% permanentigladisability award. The Court has
carefully reviewed the records, written argumeants] appendices contained in the briefs, and
the case is mature for consideration.

This Court has considered the parties’ briefsthiedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision is appropriate uRdé&r 21 of the Rules of Appellate
Procedure.

Ms. Delp, an office manager and paralegal, dewldplateral ulnar nerve entrapment in
the course of her employment. The conditions weld kompensable, and she was treated by
Jaiyoung Ryu, M.D. Dr. Ryu indicated in a DecemBg2y 2009, treatment note that Ms. Delp
underwent cubital tunnel release and anterior pasiion of the ulnar nerve on the right sitle.

! The Court takes notice that ulnar nerve entrapraedtcubital tunnel syndrome are the same

condition.
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She reported to him that her symptoms had cease@ she surgery. She had full range of
motion in the elbow, wrist, and fingers at the tiofénis evaluation and was released to return to
full-duty. Ms. Delp was treated by Claire BeimesthD., approximately one year later. Dr.
Beimesch noted that Ms. Delp underwent carpal tureglease surgery, guyon’s canal release,
and ulnar nerve transposition five months priortlom left upper extremity. Ms. Delp was doing
well and her numbness and tingling had resolvece Stil lacked five to ten degrees of
extension, but it was noted that the measuremessyiametric to the right side.

Ms. Delp underwent three independent medical et@ins in order to determine the
amount of permanent impairment she sustained asut rof her compensable conditions. The
first evaluation was performed on February 14, 2081 A. E. Landis, M.D. Dr. Landis noted
that Ms. Delp had pre-existing, non-compensabl@atatunnel syndrome. She reported that
surgery on her bilateral ulnar nerves helped herpggms considerably. She stated that she had
full range of motion with no stiffness. She had som@nderness in the left elbow surgical site.
Her grip strength was normal, and Dr. Landis fonndcheurovascular or sensory changes. Using
the American Medical Association@Guides to the Evaluation of Permanent Impairment (4th ed.
1993) he found no impairment for range of motiod &Ab6 impairment for each surgical incision
for a total of 2% whole person impairment.

A second independent medical evaluation was cdeduzy Bruce Guberman, M.D., on
October 12, 2011. Dr. Guberman stated that, atithe of the evaluation, Ms. Delp reported
burning, tingling, and weakness in her right arrd dand. She also reported intermittent pain,
numbness, and tingling in the left arm and handce Stated that she drops things with both
hands, but was working full-time at the time of #am. Dr. Guberman noted scars on both
elbows that were slightly tender and numb. He diagd bilateral cubital tunnel syndrome and
left carpal tunnel syndrome. He assessed 7% imeait for right cubital tunnel syndrome and
9% for left cubital tunnel syndrome for a combing&mtal of 15% impairment. He also
recommended 6% impairment for left carpal tunneldsgme, a non-compensable condition.

A third independent medical evaluation was conelitty Prasadarao Mukkamala, M.D.,
on March 13, 2013. At that time, Ms. Delp stateat $he had no symptoms at all in the left arm.
In the right arm, she had no symptoms at the elbotshad numbness in the hand and wrist. Dr.
Mukkamala found normal range of motion in both artde found she had reached maximum
medical improvement and assessed 1% whole perspairiment for sensory loss in the right
arm. He noted that he disagreed with Dr. Gubermamgirment rating because Dr. Guberman
found motor weakness. Dr. Mukkamala found no moteakness. He also noted that Dr.
Guberman’s assessment was not consistent withehgrng physician’s findings.

The claims administrator granted Ms. Delp a 2%@arent partial disability award on
March 2, 2011. The Office of Judges affirmed theislen on August 2, 2013. It found that Dr.
Landis found 2% impairment for surgical scars, &mdMukkamala found 1% impairment for
sensory deficits in the right upper extremity. Buberman was the only physician of record to
find motor deficits in Ms. Delp’s upper extremitiesdditionally, he was the only evaluator of
record to find sensory deficits in the left uppgtremity. The Office of Judges determined that
Drs. Ryu and Beimesch’s treatment notes did nouch@nt any evidence of upper extremity
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motor or sensory deficits. Therefore, the OfficeJafiges found that the weight of the evidence
does not support Dr. Guberman’s finding of 15% \ehmérson impairment. It held that Ms. Delp
failed to show by a preponderance of the evidehet she was entitled to more than a 2%
permanent partial disability award. The Board ofviee adopted the findings of fact and
conclusions of law of the Office of Judges andraféd its Order on January 27, 2014.

On appeal, Ms. Delp argues, per Dr. Guberman’srtegthat she is entitled to a 15%
permanent partial disability award. Public Defen@arporation asserts that Dr. Guberman’s
report is unreliable and contrary to the preponulegeof the evidence. After review, we agree
with the findings of the Office of Judges and tlhendusions of the Board of Review. Dr.
Guberman’s assessment of 15% whole person impairiserwell outside of the other
recommendations of record, and his recommendagioot supported by the evidentiary record.
The evidentiary record indicates that Ms. Delp nsitked to a 2% permanent partial disability
award.

For the foregoing reasons, we find that the degisiothe Board of Review is not in clear
violation of any constitutional or statutory praeis, nor is it clearly the result of erroneous
conclusions of law, nor is it based upon a matern@statement or mischaracterization of the
evidentiary record. Therefore, the decision ofBloard of Review is affirmed.

Affirmed.

ISSUED: January 23, 2015

CONCURRED IN BY:

Chief Justice Margaret L. Workman
Justice Robin J. Davis

Justice Brent D. Benjamin

Justice Menis E. Ketchum

Justice Allen H. Loughry Il



