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MEMORANDUM DECISION

Petitioner Henry Keith Wykle’s appeal, filed by counsel Thomas A. Rist, arises from the
Circuit Court of Fayette County, which denied petitioner post-conviction habeas corpus relief by
order entered on May 16, 2013. Respondent David Ballard, Warden, by counsel Benjamin F.
Yancey lll, filed a response. On appeal, petitioner argues that the circuit court erred in failing to
find that petitioner received ineffective assistance of counsel at his plea hearing.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

In 1993, petitioner was indicted on one count of first degree murder and one count of
first degree sexual assault. Following a plea agreement with the State, petitioner pled guilty to
first degree murder. The plea agreement provided that the State would dismiss the sexual assault
charge and recommend mercy at petitioner's sentencing. At sentencing, the circuit court ordered
petitioner to serve life in prison without mercy. Petitioner first filed for post-conviction habeas
corpus relief in 1997, which the circuit court denied and this Court refused on appeal.

In July of 2006, petitioner filed the instant petition for habeas corpus relief and argued
that certain serology evidence warranted review in lighihafe Renewed Investigation of the
Sate Police Crime Lab., Serology Div., 219 W.Va. 408, 633 S.E.2d 762 (2006). Petitioner
argued that he was not provided with the serology test results in his criminal proceedings below
and that, had he known of these results, he would not have pled guilty to first degree murder. The
circuit court denied relief and, on appeal, this Court reversed and remanded to the circuit court
for an evidentiary hearing on the serology test results. In February of 2013, the circuit court held
a hearing on this matter and, subsequently, denied petitioner habeas corpus relief. From this
order, petitioner now appeals.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:



“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).

Petitioner’'s argument on appeal is that his trial counsel was ineffective because he did not
provide the serology test results to him prior to his plea. Petitioner reiterates his argument below
that, had he known of these results, he would not have pled guilty.

Upon our review of the record and the briefs on appeal, we find that the circuit court did
not abuse its discretion in not finding petitioner’s trial counsel to have been ineffective. In so
finding, we bear in mind the following:

In the West Virginia courts, claims of ineffective assistance of counsel are
to be governed by the two-pronged test establishé&rickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel's performance
was deficient under an objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of
the proceedings would have been different.

Syl. Pt. 5,Sate v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995). Moreover, “[0o]Jne who charges
on appeal that his trial counsel was ineffective and that such resulted in his conviction, must
prove the allegation by a preponderance of the evidence.’ Syllabus, Poat22; Thomas,

157 W.Va. 640, 203 S.E.2d 445 (1974).” Syl. PtCarrico v. Griffith, 165 W.Va. 812, 272
S.E.2d 235 (1980). Petitioner has not met his burden in showing that there would be a reasonable
probability that, but for his trial counsel’'s alleged error in not providing the serology test results,
the result of his criminal proceedings would have been different. He asserts that any criminal
defendant should be provided all discovery prior to evaluating pleading guilty, but fails to
discuss how this information would have changed petitioner's case. The circuit court’s order
reflects its thorough analysis of petitioner's same argument presented in circuit court. Having
reviewed the circuit court’s “Order” entered on May 16, 2013, we hereby adopt and incorporate
the circuit court’s well-reasoned findings and conclusions as to the assignment of error raised in
this appeal. The Clerk is directed to attach a copy of the circuit court’'s order to this
memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.



ISSUED: February 18, 2014
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Chief Justice Robin Jean Davis
Justice Brent D. Benjamin
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On February 13, 2013, a habeas corpus hearlng was conducted Int the above-
styled matter. Appearing was the Inmate Petltioner, his court appointed counsel,

Thomas Rist, and Carl Harmis, Faystte County Prosecuting Attornsy, counsel for the.

Respondent.

At the conclusion of the hearing, the Court directed counsel to presenttheir

proposed findings of fact and conclusions of law within forty-five (45) days. Both

~ counsel imely submitted same.



~ ‘Upon considering the arguments of the parties, the aforeméntioned proposed '
findings 'of:fact and conclusions of law, the entire contents of the court ﬁf'e,' the confents
of the underlying criminal courtﬁié, a prior habeas corpus file, and all relevant law, the

Court announces the following Findings of Fact and Conclusions of Law.,

FINDINGS OF FACT

1. T.he undarsigned J,ud‘ge.pre‘sided over the underlying Griminal"ca'se Which ‘gives
riée to the Peﬂt‘ion in the case subju&ice, as well as thé Inrmate Pétiltionef’slprior
habeas gorpus case which Was previously resolved.

2. \lTﬁe Inmate Petitionér was chéréed in awo codnf iﬁdictment with the felony
cr%més of murder and first degreé segual aséau[t. The Indictment was assigned
© nhumber 93-F-205 |

3. Aplea hearing was conducte& on March 26, 1993. Appearing at said hé_aripg |
was thej?.’rosecuting Aﬁbrﬁey {now the other Fayette Couﬁty Circuft Gouﬁ :
Judge), the Inmate Petitioner, and his counsel, the late Steve Vickers. The terms

of the plea agreenﬁent were ofaiiy announced on the record as iollows:

The State: - The plea agreement that has been reached in this matter Is
théi the defendant, Henry Keith Wykfe, regarding indictment
93-F.25, would be permitted to enter a plea of guilty to
murder in the first degres, as charged in Count 1 of that

2



indictment. Upon acoeptance of that guilty plea, the State

recommends, as part of the plea agreement, mercy to this

particular defendant.

Ai_so; upon the acceptance of that plea by the Cout, Couﬁtz_

- of the indictment, charging first-degres sexual assault would

be dismissad and nollied {(sic) by the Court.

It Is clearly understood by Mr. Vickers and his client that the

" recommendation of mercy that the State has added to its

~ The Court:

Mr, Vickers:

plea{ agreement is In no way binding upon this Coust, and
this Court will decide in iis sole discretion as to whether or
not that recommendation be added to the sentence which
will be imposed upon the defendant in this-matter.

Mr. Vickers, is that the plea agreement that your, clienthas
with the State of West Virginia in this case?

It is, Your Honor.

_Plea, March 26, 1993, p. 4-5.

The Inmate Petitioner was administered an oath and then answered questions

-poéeci by the Court at the aforementioned plea hearing prior to entering a plea of

guilty to first degre'e murder, a felony: Theﬁ_ nlea was entered pursuant to

Kennedy-v. Frazier, 178 W.Va. 10, 357 5.E.2d 43 (1987).



Atthe afo_ren}entioned plea hearing, and és a part theréof, the Ir;mate Petitioner
sigﬁed a wriften Pléa of Guilty to the felony oritrie of first degree murder.-'SéEd
dqcument‘fepresented that thelfnma’fe‘ Petitioner understood that “a.ﬁ}.f' plea
bargaining which abpear_s {n the record 01; this qasé is not binding upon the Court
with res'péct to punishmént or probation.” Further, said documeﬁt contained
language ;fvhéreby the [nméte Petitioner ackﬁowledged that he had been
represented in his case E;y Mr. Vickers rto his “complate and total satisfaction.”
An Order wa.s.entered April 09, 1993, memori'aiizing t-he aforementioned
proceeding. |
- A sentencing hearing was conduoted Aprit 09, 1893. A‘c said hearmg testimony
was offered on behaiflof the Inmate Petitioner. The Court then asked the Inmate
.‘P.e%itfoner, "Mr. Wykie,‘ do you have anything to say, sir‘?"‘ The nmata Petitioner
repired “No, sir Senten cing, August 12, 1894, p. 20, After consrd.ermg said
tesﬁmcny, the State's rt_acommendation, and ali other evidencs, the" Court
coﬁcluded that a recomn-?ehdat'éon of mercy should not be a part of 'to,'thel [mﬁate
Petitioner's sentence. Thus, the Inmate Pefitioner was sentenced to the West
Viréinia penitentiary for life, witﬁou’c any recommendation ox‘; mercﬁ,:for the felony
crime of ﬁrét degree mﬁ:’der: Aﬁ Order Was entered April 22, 1993,

memorializing the aforementioned proceeding.



1.

.On October 24. 1997, the Court appointed Graydon C. Qofen, Jr., then an

attornsy practicing criminal law, to represent the Inmate Petitioner in, his pursuit
of post-conviction relief.

On Dacember 11, 1987, a Petition for Writ of Habeas CDi‘pUS,:WEIS, by: counsel,

‘filed thus instituting Civil Action No, 97-C-424-H. An Amendsd Petition was filed,

by counsel, on June 24 1998.

‘AA"Lcsh List” of grounds for relief raised and waived, pursuant o Loéh V.

McKenzle, 1868 W.Va. 762, 277 S.E.2d 606 (1881), was completed and signed by

the Inmate Petitioner and his counsel and filed on October 1, 1998. The Inmate

- Petitioner then ralsed the .following grounds for post-conviction relief: an

involuntary guilty plea, coercéd cf;nfgssion"fneﬁectivé as_sis’cant-of counsel,
qt.leslti_o-ﬂ of actual gﬁilt upon an accéptabie guilty pléa, a more severe sgntenc’e
than expe’gféd. and mistaken advice of counsel as to pé,ro}e or probation
eligibiii&. All other grounds for relief which fhén could have been raised were
théreby walved. .

An omnibus habeas corptﬁs hearing was conducted as fo the aforementioned
Petition-and Amendted Petition on October 1, 1998, and Feibrua:ry 16, 1999. An
Order was enter-ed March 1_6, 1998 denying the requested writ aﬁd dismissing "

the clvil action.



11,

12.

13.

14.

A Petiﬁ'on for Appeal was filed as to the aforementioned advers;:'_e ruling on July

14, 19'99. The Supren%e C-éuft of Appealé of West Virg}inié_réfused the Petition. -
for Appeal by Eli;l- Order e_ntereld NoVember .-'1 8, 1999.- |

On July, f;iT, 2006, the Inmate i;’etitioher iniiiatgd the case sub,judice by filing a

Petition for Writ of Habeas Corpus, pro se, alleging various grounds as to his

collateral aftack of his conviction and/or sentence. In his Petition, the Inmate -

Petitloner claims that certain serology evidence should bereviewed because his

underlying felony conviction falls within the scope of cases contemplated by [n

Re: Renewed [nvestigation of State Police Crime L__abdratory,'SeroIogy'Divisibn,

219 W.Va. 408, 633 S.E.2d 762 (2006). He argued that he was not provided the

i

serology test résults in quesﬁoﬁ and that ihe laboratory procedures used to test

the applicable e\)idance were flawed.

The Court denled the requested relief in an Order entered November 15, 2006.

On March 8, 2007, the Inmate Petitioner, pro se, filed a Patition for Appealin the

_Sdprerﬁe Court of Appeals of West Virginia in regard to the aforementioned

adverse Order. In said Pelition, the Inmate Petitioner requested that his case be

- remanded ib the Circuit Court of Fayette County for further habeas corpus

proceedings concerning serology evidence. The Supreme Court granted said

" appeal In én COrder entered July 31, 20_@7, and remanded the cass, subjudice, o



15.

16,

17.

for a habeas corpus hearing concerning the serology evidence pursuant to In Re:

. Renewed Iﬂv_esﬁgaﬁqn of State Police Crime, Laboratory, Serology Division.

. By an Order entered November 22, 2011, Thomas Rist, a lawyer with eriminal

defense experience, was appointed by the Court to repfésent_ the Inmate
Petitioner, The Inmate Petitioner, by-counsel, filed an Amended Petition for a

Writ of Habeas Corpus on January 16, 2013. The Amended Petition

incorporated the entirety of the pro se Petition.and added the argument that the

Inmats Petitioner' should be permitted fo withdraw his guilty plea, if he so desired,

due to ineffective assistance of trial counsel. The Inmate Petitioner further

‘.c!aimed that he would not have entered into a plea agreement with the ‘State if he

were aware of any exculpatory test results.
The Respondent filed a Motion to Dismiss the Inmate Petitioner's Petition oh
December 31, 2012. In said Motion, the Respondent argued that the serclogy

evidence in question clearly did n@t_indu%pate the Inmate Petitioner, and thusdid

ot fall within the range of cases contemplated by Jn Re; Renewed Investigation

of State Police Crime L'abaratory,'séroiogy Division . .

Attached to the Respondent’s Motion was & copy of the West Virginia State
Police Forensic Laboratory report which concluded that the Inmate Pefitioner's
DNA and seminal fluid was notfound on certain piéces of evidence found at the

crime scena.



18.

18.

20,

The Respondent also filed 2 Response to the Pefition on January 16, 2013,
wherein the Respondent argued that the issue of ineffective assistance of trial
counsel had been fes_o%v’ed in the hereinahove mentioned 1987 habeas corpus

case. The Respondent further wrote that there was no way to resolve the .

'qtjes’fior; of whether the Inmate Pefitioner’s trial counsel provided the Inmate

Petitioner with coples of serolbgy reports because said trial counsel was now

. deceased.

At the aforementioned February 13, 2013, habeas .co‘rpus; hearing, the
Reépondent aréued that the; exéi;tpatory forensic ;ce.st resui_;ts were only re_ievant.
io the alleged ﬁrst degree sexual assauit aiiegatéon; which was dismissed, and
that the aforementioned resu-lts were not related fo the felong'/ crime of first-
degres mu.rder. o

Th; Respondent also. argued that the [nmate Petitioner’s claim that .trig'l counsel
failed to pres.eﬂt him with the fore;,nsic test 'resullts was unreliable bacause the
Inmate Petitioner previously forged a plea agresment. That fo'fged document

was offered at the aforementioned October 1, 1898, omnibus habeas corpus .

. .hearlng in an éﬁempt 1{0 bolster the Inmate Petitioner’s claim that his gullty plea

was involuntary. i_!n the aforementioned Order_ entered March 16, 1989, the Court

wrote as follows:



oo

The Court further finds that the "pteé agreement” offerad by the
petitioner at the-hearing on Octobar 1, 1998 was clearly a forgery.
The petitioner indicates that he had lost thé original when he was
transferred from Moundsvik%a to Mount Olive Corractional Genter.
That would not have been possiblé because the original was filed
with the Colirt at the plea hearing on March 26, 1993,

CONGLUSIONS OF LAW
;lufisdiction and venue are préper.!y in thé Cfrcur:t Court of Fayette County, West
Virgin_ fa. |
The Supfeme Cour_’r of Appeals of West Virginia get forth the following testto
det_err'nine if ar new trial should be granted- b'_ecause of new!; d'isc(’wered :
. ev'[tfence: . |

A new trial will not be granted on the gro'und of new!y—discovered
evidence unless the casé_ comes within the f_bliowi'ng rules: (1) The
' evidence must appear to have been discovered since the trial, and,
from the affidavit of the new witness, what stich evidenice will be, or
its absence satisfactorily explaiﬁed. (2) It must appear: from'facts
stated in his affidavit that [defendant] was diligent in_' ascertaining.
and securing his evidence, and that the new evidence'is such that
due diligence would not have Secured it before the verdict. (3)
Such evidence must be new and mé’zerial, and not merely
cumulative; and cumulative evidence is additional evidence of the
same kind to the same point. (4) The evidence must be such as
'c;d.éht fo produce an opposité result at & second frial on the merits,

9



(5) And the new trial wil generally be refused when the sole objact
of the new evidence is to discredit or Impeach a witness on the

' 6pposite side. Syl. PL. 2, In Re: Renawed anestigétion"c')f State
Police Crime Laboratofy, Serology Division, citing Syl. Pt. 3,
Halstead v. Horton, 38 W.Va, 727; 18 S.E. 953 (1894) and
Syllabus, State v. Frazier, 162 W.Va: 935, 253 S.E.2d 534 (1979).

3.  The Supreme Court also set forth the following standard for reviewing inmate
élai_ms concermning serclogy evidence: -

“A prisoner against whom a West Virginia State Police Crime
Laboratory serofcgist, other than Fred Zain, offered evidence and

" who chaltenges his or her corviction based on the serology
evidence is to be granted a full habeas corpus hearing on the issue
of the serdlogy_evidenca. The prisoner s to be Eepresented by
counsel unless he or she knowingly and intelligently waives that
right. The cireuit court is fo review the serology evidence presented -
by the prisoner with searching and painstaking serutiny. ‘At the
close of the evidence, the circuit court is to draft a comprehensive
order which includes detailed findings as fo the tl’L_ith or falsity of the
serology evidence and if the evidence is found to be false, whether
the ﬁrisoner has shown the necessity of a new frial-‘based on the

" five factors sef forth in the syllabus of State v. Frazier, 162 W.Va.

935, 253 S.E.2d 534 (1979)." Syl, Pt 4, In Re: Renewed
Investigation of State Po{fcé Crime Laboratory, Sei‘ology-Divis"ion.

4, The facts of the case sub judice clearly do not fall under the range of cases

contemplated by In Re: Renewed |nvestigation of Stale Police Crime Laboratory,

Serology Division. Said decision clearly contemplates a situation In whersin

16



laboratory serology testing errotieously .resulted in falsified or inaqcurate
inculpatory fé\%@denlce ‘being used ;t trial against a criminal ‘def-end‘antu The
-pijrpose.of tﬁe aforementioned Supreme Court de_cisioh .wasito ensure that no )
.c.:ri'm.iﬁ;:ﬂ deféndant was".convicted due fo faulty sero!ogy tests performed by the
West Virginia State Police laboratory. In the case sub judice, the Petitioner

. Ultimatély argusd that.h-e was not proviaed with ek{;ufpafory tést resulté and that
-said rasuits may have influenced his' decision corscerning whether fo aEGepf or
reject the aforementioned 'plea-agreeme'nt. The aforemaﬂti‘cmed Supreme Court
deqisiﬁn set forth the means té remedy errors in !aboéfatory:testing-of evidénée.
‘Sure[y, ,the inmate Petitioﬁ er does n.ot wish fo challenge excuipatory E.aborato.ry |
-.te'st results. Since the accuracy of said forensic test resulis are mﬁ in question,

- In Re: Renewed Investigation of State Police Crime Laboratory, Serology

' Division clearly does not apply fo the facts of the case sub judiée. :
Further, the serology evidence in guestion was exculpatory concerning the
aforementioned sexual assault allegation, which was dismissed pursuant to the

terms of the plea agreement.

11



The Inmate Pefitioner could not have recelved a better ultimate result concerning
the-first deéree sexual as;'s'eiu‘lf; allegation had he gone totrial and was found-nat -
_ ' Quilty of frhe sexual assault aileggtjon.

Nothing in said forénsic test results is relevant to the questinn of whether or qot
the inmate P'etriﬁo‘ner was guifty ;Jf first degres murder.

The Inmate Pefition’er is ot entitled fo further hébgas COorpus review oh any issug
. which was or could have béen rafsed at the crﬁnibas habeas corpus bearing
“cOndUc:ted in Civil Acﬁpn NLJ. 97-C-424-H, inciuﬁing. both claims of ineffactive
assistance by his trial couns.ei and the involuntariness of his g'uilty pfeé. Any
g'r,uund's for Habeas relief whi;h could Have.beeﬁ advanced on direct appeal orin
.a previous post-conviction proceeding, but were nort,. have been v'vaiwad.‘ W.Va.
Code § 53-4A-1{c). -

Even if the claim of 'ineﬁective assfétance of counsel and the claim concerning
volqﬁtérjness of plea were mﬁ waived, thé Inmate Petitioner WDulﬁ still not be

| lawfully enfitled to the relisf requestsd In thé case éub jUdi'c:e. Our Supr‘e_rhe
Court éet forth the following test for determining the .va'!un‘cariness of a Qu'iliy plea:

" Before a guilty plea will be set aside based on the fact that the

~-defendant was Thcompetenﬂy édvised, ft must be shown that (1)
counsel did act incompetént[y; (2) the incompetency must relate to
a matter which would have substantially affected the fact-finding

12 ’ - - 1



0.

11.

_process if the case had proceeded fo trlal; and (3) the guilty p!ea.'
must have been motwated by this error. Syl Pt 3, State v. Sims,
- 248 8.E.2d 834 (1 978)."

The ckaimé set forth in the Petition and Amended Pétition, even if taken as'true,

* would not satisfy the above-quoted test. The forensic test results of which the

inrﬁate Petitioner now claims he Was ignorant of at the time of the entry of his
guilty plea, apply on[y to the fel fony crime of first degres sexuai assault, which
was dismissed by the Court as part of the aforementioned p!ea agreement Sazd |
forensic test resuits, of the lack thereof, had no bearing on the murder charge.
Thée guifty p‘rlea was not motiv.atéd by this supposed error. The State agreed to

and did recommend, though not binding on the Court, at sentencing .that the

 Inmate Petitioner be sentenced with a recommendation of mercy. The Inmate

Petitioner's primary incentive for entering a gilea of guilty to the felony crime of

first degree murder was the hope that it would result in him being sentenced with

" the aforementioned recommendation of marcy.

The Supreme Court of Appeals of West VirQinia has adopted the foi[oWing two-

_ p-roriged test the United States Supreme Court established in Strickland v.
~ Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 [.Ed.2d 674 {1984); (1) Counsel's

" performance was deficient under an cbject standard of reasonableness; and (2)

there is a reasonable probability that, but for cbunsel’s unprofessional errors, the
result of the proceedings would have been differént; State v. Miller, 194 W.Va. 3,
459 S.E.2d 114 (1995).

13



12, T-hé Inmate Petitioner a[éo failed to demonstrate ineffectiveness of his original
trial counsel under the above-quoted standard, By his claim that he was
-suppose'dly not informed of the foré,nsic_‘test resuits. The only basis for this claim
is the word of the Inmate Petitioner, whp previously forged a plea égreement.and
is currently sefving a life sentence with no opportunity for parote. Since-no otf;er
evidenée of this claim has been ﬁreé.ented and the Inmate Petitioner's trial
counsel is deceased and cannot testity conr_ieming this issue, the Inmate
Petitioner has failed to dem'onstrate that he did net receive the forensic test -
'results from his trial original cﬁﬁn‘sél. _

Accordfngiy, it ié ORDERED that the relief soug‘ht by the Inmate Petitioner be

and the same is hereby DENIED and the Motion to-Dismiss Is hereby GRANTED,

| The Clerk shall, forthwith, mai an altested co;ﬁy of this Order to the Petifioner,
Inmate Henry K. Wykle, One Mountainside Way, Mount Ofive, West Virginia 25185;
AThomas Rist, Attorney at Law, 1 03 Fayé_tte Avenue, Fayeﬁé_v-il[e, West Virginia 25840;
Respondent, David Ballard, Wardeq Mount Olive Correctional Complex, One
Mountainside Way, Mount Qlive, West Vifginia 2518_5; and the Fayette County
Prosecuting Attornsy., - |

ENTERED this 16% day of May, 2013,

A TRUE COPY of an ordgr entered - —
fe Znjes "2
‘Teste: PSEL.LB\\\(\J»E?’ : T

Circuit Clerk Fayette C&ﬁry,



