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MEMORANDUM DECISION

Petitioner Jackie W. Smith, by George Zivkovicis httorney, appeals the decision of
the West Virginia Workers’ Compensation Board ofviRer. The West Virginia Division of
Highways, by Matthew L. Williams, its attorney,dd a timely response.

This appeal arises from the Board of Review’'s F@ader dated July 13, 2012, in which
the Board affirmed a February 14, 2012, Order ef\Workers’ Compensation Office of Judges.
In its Order, the Office of Judges affirmed theirols administrator's May 3, 2011, decision
which denied authorization of an MRI of the lefoslder. The Court has carefully reviewed the
records, written arguments, and appendices comtaméhe briefs, and the case is mature for
consideration.

This Court has considered the parties’ briefsthiedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stashdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision is appropriate uRdé&r 21 of the Rules of Appellate
Procedure.

Mr. Smith injured his left shoulder and neck i ttourse of his employment when he
slipped on some ice and fell. An independent méddwaluation by James Dauphin, M.D.,
conducted on March 5, 2009, indicated that thentlaias compensable for sprain of the left
shoulder, upper arm, and neck. Dr. Dauphin condutat Mr. Smith was at maximum medical
improvement for the approved conditions. A physidieview was performed on March 8, 2011,
by Prasadarao Mukkamala, M.D. He found that thénclaas compensable for cervical disc
displacement, sprain of the neck, and sprain ofstigulder. It was his opinion that an MRI
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would only be necessary to address impingementhugsulted from degenerative changes and
was not a compensable component of the claim. Bupbin conducted a second independent
medical examination on March 15, 2011. He agairckemed that Mr. Smith was at maximum
medical improvement. In his report he refused tmm@nt on the shoulder sprain, because it was
no longer being treated. Based upon these regbés;laims administrator denied authorization
for an MRI of the left shoulder on May 3, 2011.

Mr. Smith’s treating physician, Michael Shramowikt.D., testified in a deposition on
August 17, 2011. In his deposition, he assertet ibadiagnosed Mr. Smith with left shoulder
impingement on March 13, 2008. He disagreed with ghggestion that he did not treat Mr.
Smith for left shoulder problems in the last yaddr. Smith was taking the medications Amrix
and Tramadol for the left shoulder impingement, hadvas also instructed to use ice. He stated
that when he last saw Mr. Smith on July 14, 20Elwas still having left shoulder problems. It
was his opinion that the MRI is necessary to séeeifshoulder impingement has caused a rotator
cuff tear. Dr. Shramowiat acknowledged that as darhe was aware, the claim was only
compensable for shoulder sprain/strain and nostioulder impingement. It was his opinion that
the shoulder condition was the result of the Felyrd@, 2008, work-related injury. It was also
his opinion that Mr. Smith’s subsequent injury s lower back on October 28, 2010, had no
impact on his left shoulder.

The Office of Judges affirmed the decision of ¢kems administrator in its February 14,
2012, Order. The Office of Judges found that Dra8towiat indicated in his deposition that Mr.
Smith’s left shoulder problems were the resultmpingement and not degenerative changes. It
was also his opinion that Mr. Smith’s intervenimgury in October of 2010 would not have
caused a reoccurrence of his left shoulder prohl&ine Office of Judges determined however,
that Dr. Shramowiat did not mention that Mr. Sntiid a positive impingement test at the left
shoulder until February 28, 2011. The Office of gesl noted that Dr. Mukkamala determined
that the request for a left shoulder MRI was toradsl impingement which was caused by
degenerative changes and not a compensable ijlsy, Dr. Mukkamala reiterated that Mr.
Smith was deemed to be at maximum medical improwemmeMarch of 2009 by Dr. Dauphin.
Dr. Dauphin reexamined him in March of 2011 andim@aund him to be at maximum medical
improvement. During that evaluation, Dr. Dauphifused to comment on the shoulder sprain,
because it was not being treated and was no lagesue. Based upon these reports, the Office
of Judges ultimately concluded that Mr. Smith fdilke establish by a preponderance of the
evidence that he was entitled to a left shoulded.MRRe Office of Judges noted that neither left
shoulder impingement nor pre-existing degenerathanges were compensable components of
the claim.

The Board of Review adopted the findings of faa aonclusions of law of the Office of
Judges and affirmed its Order in its July 13, 20d&t;ision. This Court finds that the Board of
Review’s decision is supported by the evidentigggord. Mr. Smith has been found to be at
maximum medical improvement on two separate ocoasiand there is no evidence in the
record that the claim is compensable for left steulmpingement or degenerative changes.



For the foregoing reasons, we find that the dexisif the Board of Review is not in clear
violation of any constitutional or statutory praeis, nor is it clearly the result of erroneous
conclusions of law, nor is it based upon a matariestatement or mischaracterization of the
evidentiary record. Therefore, the decision ofBloard of Review is affirmed.

Affirmed.
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