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MEMORANDUM DECISION

Petitioner Father files this appeal,doyinsel Christina Flanigan, from the Circuit Court
of Gilmer County, which terminated Petitioner Fatheparental rights to his child by order
entered on May 24, 2012. The guardian ad litemtHer child, Shelley DeMarino, has filed a
response supporting the circuit court’s order. Department of Health and Human Resources
(“DHHR"), by its attorney Lee Niezgoda, also filadesponse in support of termination.

This Court has considered the parties’ briefstaedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questiolaw and no prejudicial error. For these
reasons, a memorandum decision is appropriate uRdéx 21 of the Rules of Appellate
Procedure.

In October of 2011, DHHR filed the petition in tivestant case against both parents.
When the mother gave birth to the child on Octd®r2011, hospital staff expressed concern
that both parents appeared mentally challengedeahitbited a lack of basic parenting skills and
knowledge. Upon interviewing the parents, the DHeé¢Reworker learned that both parents had
recently been charged with animal cruelty and thatr home was without water and electricity.
Both parents also described that all of the aninmatheir home freely defecated on the floor of
the home. After the dispositional hearing in Apsfl 2012, the circuit court terminated both
parents’ parental rights to V.W., without an impeawent period, but permitted post-termination
supervised visitation. Both parents have filed s&gaappeals from this order.

The Court has previously established the follovstapdard of review:

“Although conclusions of law reached by a circwiud are subject tale novo
review, when an action, such as an abuse and neglse, is tried upon the facts
without a jury, the circuit court shall make a detmation based upon the
evidence and shall make findings of fact and cmichs of law as to whether
such child is abused or neglected. These findifgdl :10t be set aside by a
reviewing court unless clearly erroneous. A findisgclearly erroneous when,
although there is evidence to support the findihg,reviewing court on the entire
evidence is left with the definite and firm convwet that a mistake has been
committed. However, a reviewing court may not awerta finding simply
because it would have decided the case differeatigl,it must affirm a finding if
the circuit court’s account of the evidence is plale in light of the record



viewed in its entirety.” Syl. Pt. 1n Interest of Tiffany Marie S, 196 W.Va. 223,
470 S.E.2d 177 (1996).

Syl. Pt. 1,Inre Cecil T., 228 W.Va. 89, 717 S.E.2d 873 (2011).

Petitioner Father raises one issue on appealjraydghat the circuit court erred when it
terminated his parental rights without granting hém improvement period. He asserts that
expert testimony by the parents’ psychiatrist sufgabthat he has the ability to improve to
adequately care for his child and that he wouldi@Hiy conditions of an improvement period.
Moreover, petitioner argues that accordingrioe Maranda T., 223 W.Va. 512, 678 S.E.2d 18
(2009), when allegations of neglect are made agaim&rent due to intellectual incapacity, the
social services system must make a thorough dffadetermine whether the subject parent can
adequately care for the children with intensivegid@rm assistance. Petitioner argues that here,
he was only given two visits a week with the clalt that no services were provided and no aid
was given to obtain housing.

The child’s guardian ad litem and DHHR both respam support of the circuit court’s
termination order and argue that it did not abtseliscretion under West Virginia Code § 49-6-
12 in denying the parents an improvement periodthBaise that the parents’ psychiatrist
testified that any correction of circumstances wotalke a minimum of one year, and that the
parents’ parent educator testified that neitherepiamas successful in learning from the
parenting services offered to independently carettfe child. The guardian and DHHR argue
that given these circumstances, the circuit courtndt err in terminating both parents’ parental
rights without an improvement period.

Upon our review, the Court finds no error in thecuit court’s termination of
petitioner’s parental rights. The Court finds thia circuit court was presented with sufficient
evidence upon which it could have based findingd there was no reasonable likelihood that
the conditions of abuse and neglect could be sotislly corrected in the near future and that
termination was necessary for the child’s welfdPersuant to West Virginia Code § 49-6-
5(a)(6), circuit courts are directed to terminaaegmtal rights upon these findings.

For the foregoing reasons, we affirm the circwourt’'s order terminating Petitioner
Father’s parental rights to V.W.

Affirmed.
ISSUED: February 11, 2013
CONCURRED IN BY:
Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman

Justice Menis E. Ketchum
Justice Allen H. Loughry Il



